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ALLEGED ASSIGNMENTS OF ERROR 

I. The Circuit Court erred and abused its discretion when it permitted the testimony 
of the State's expert witness, whose testimony unfairly prejudiced the Petitioner. 

II. The Circuit Court erred and abused its discretion when it permitted irrelevant 
testimony of the State's expert witness. 

III. The Circuit Court erred and abused its discretion when it permitted the State to 
introduce evidence pursuant to Rule of Evidence 404(b). 

STATEMENT OF THE CASE 

The Petitioner, Michael Leroy Blickenstaff, and the victim, Nicole Mullen, were in a 

relationship from 2009 to 2013, during which time Ms. Mullen gave birth to their daughter, 

Emberly. A.R. 234:7 - 14; 235:20 - 21. The relationship was unsteady with more than one 

break up before the instant criminal offense; the last break up occurred when their daughter was 

close to three years old in August 2013. A.R. 235:8 - 9,20 - 21. 

3 



One year later, Ms. Mullen, her II-year old son from a prior relationship and Embedy 

were living in Smithsburg, Maryland. A.R. 236:13 - 17. The Petitioner was residing 

approximately 20 minutes to the west in the west side of Hagerstown. A.R. 236:18 - 21. 

Around 7:00 p.m. on Friday, August 22,2014, the Petitioner contacted Ms. Mullen and "stated 

that he wanted to come over that weekend and visit with Emberly." A.R. 236:11 - 12. Ms. 

Mullen thought it was too late for their two year old daughter and "told him it would be better if 

he waited until the next day." A.R. 2372 - 4. Thereafter, the Petitioner, who did not own a car, 

borrowed a motorbike and arrived at Ms. Mullen's home at 9:30 that night and said he was going 

to stay the night. Id. at 6, 23 - 25. 

Ms. Mullen testified that she was scared to ask the Petitioner to leave the night of August 

22. A.R. 238:17 - 19. The Petitioner stayed at Ms. Mullen's home three nights from Friday 

August 22 through Monday August 25, 2014. A.R. 238:20 - 239:3. Ms. Mullen tes~ified that on 

Sunday, August 24, she had to go to her mother's house because "she had got the kids new 

swimwear clothing that I went to pick up from her," before a pool party that afternoon. A.R. 

239:12 - 14. When she left her home, the Petitioner banged on her car trunk as she drove away. 

A.R. 239: 17 - 20. After Ms. Mullen returned to her home she and the Petitioner argued and she 

testified that once that they arrived at the pool party, "He followed me wherever I went. I 

couldn't leave his sight. He was within an arm's reach the whole day." A.R. 240:13 - 15. 

Although the Petitioner was supposed to leave the pool party with another friend who 

would provide him with a ride, he instead returned to Ms. Mullen's home, and said he would call 

a cab to take him home. A.R. 240:24 - 241 :2. The Petitioner continued to argue with Ms. 

Mullen all evening on August 24, until the early morning hours of August 25, when he took her 

cell phone from her. Ms. Mullen testified that around 2:30 or 3:00 in the morning, "[h]e had 
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taken my cell phone from me, telling me that he was looking to get the same cell phone that I 

had, so he wanted to see my cell phone. And he immediately put it in his pocket and I never 

seen it again after that." A.R. 241: 15 - 19. 

Ms. Mullen testified that she slept little that night because the Petitioner argued with her 

throughout the night, and that in the morning when she go up to go to work and get her son ready 

for school that the Petitioner, "told me that I wasn't going to work that day." A.R. 242:12. After 

Ms. Mullen's son left for school, the Petitioner grabbed Ms. Mullen by the arm and escorted her 

up the stairs. A.R. 243:5. Ms. Mullen got their daughter ready for daycare and all three left the 

residence around 8:00 a.m. A.R. 243:10 - 21. After leaving the residence, Ms. Mullen drove her 

car to the AC&T gas station near her home in Smithsburg. A.R. 243:25 - 244:4. Once they 

arrived at the gas station, Ms. Mullen testified that the Petitioner got out of the passenger seat, 

"opened the driver's side door, presented a knife to me, and told me not to do anything stupid, 

that it was going to be the worst day ofmy life; to get into the passenger seat, and he was taking 

over from here." A.R. 244:7 - 12. Ms. Mullen testified that, "I listened and didn't do anything 

dumb, got into the passenger seat." A.R.244:16. Ms. Mullen testified that she was terrified and 

scared of being harmed. A.R. 245:7 - 9. 

Ms. Mullen then testified regarding a prior incident when the Petitioner assaulted her on 

January 12,2012: 

I was bartending, working full time bartending, and working as a 
waitress at a VFW in Mercersburg, Pennsylvania. I was working 
five, six days a week, sole provider for a family of six at the time. 
It was my first day off in a week. And according to Mr. 
Blickenstaff, I didn't take the Christmas tree down or sort the 
laundry quick enough on my day off. Upon arguing, he had 
thrown me across the room and I fell into a bookshelf. It had 
broken and a chair had broken in the incident, and I had ended up 
with a cut on my elbow that you could see the bone. And my 
glasses got broken when he forced my face into the ground, all 
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over laundry, about the Christmas tree not being taken down. It 
escalated very quickly that day. And after the situation, I was 
cleaning things up and the Christmas tree got taken down. 

A.R. 247:23 - 248: 11. Ms. Mullen testified that she was afraid of the Petitioner at that time. 

The following exchange then occurred: 

Q: Let me take you back to August 25,2014, after the incident 
where you were injured and that physical force was used on you to 
get you to do what Mr. Blickenstaffwanted. Were you hesitant to 
in any way contradict him when he ordered you to get into the 
passenger seat? 

A: Most definitely. He had a weapon this time. 

A.R. 248:23 - 249:3. 

Ms. Mullen then testified she got into the passenger seat and the Petitioner began driving 

around Hagerstown, first to get cigarettes, then to City Hall in Hagerstown so the Petitioner 

could get the power turned on for a friend's shop. A.R. 249:4 - 250:5. Ms. Mullen testified that 

before getting out of the car the Petitioner showed her his knife again, and once inside City Hall 

the Petitioner again told Ms. Mullen "not to do anything stupid while we were in there." A.R. 

250:5 - 8. According to Ms. Mullen, the Petitioner held her hand the entire time they were 

inside City Hall and "explained to me what it sounded like when somebody got stabbed in the 

stomach." A.R. 250:8 - 10. 

After leaving City Hall the Petitioner drove Ms. Mullen east on Route 40 toward 

Frederick Maryland. A.R. 250:18 -19. Throughout this period the Petitioner still had 

possession ofMs. Mullen's cell phone and she was unable to contact anyone. A.R. 20 - 24. 

Eventually the Petitioner drove south on Route 340 from Frederick to Charles Town, West 

Virginia. A.R. 252: 19 - 22. Once he drove into West Virginia the Petitioner threw both his own 
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and Ms. Mullen's cellular phones out the window "and said that we weren't going to be tracked." 

AR. 252: 25 - 253 :2. 

After he threw the phones out the window, the Petitioner threatened Ms. Mullen with the 

knife. According to Ms. Mullen, "he told me that there was only two ways I was getting out of 

this situation alive. My first choice was to jump out of the car at 50 to 60 miles an hour while he 

was driving or I was going to be stabbed at an undisclosed location, begging for my life." A.R. 

253:14 - 18; 260:2 - 4. Then the Petitioner asked Ms. Mullen "what kind oflettering I would 

like, and I asked him what he meant. And he said he wanted to carve his initial, the letter M, on 

my face. I told him that I didn't care what kind of lettering. And he said he liked that I left it to 

the artist, as he referred to himself." A.R. 253:21 - 254:1. Soon after, the Petitioner struck Ms. 

Mullen, using a closed fist to punch her in the mouth while he was driving, causing her upper 

tooth to completely puncture through her upper lip, then he held the knife to her throat, creating a 

small cut underneath Ms. Mullen's chin. AR. 254:10 - 16; 256:22 - 24. 

Ms. Mullen unequivocally stated that on August 25,2014, she was with the Petitioner in 

Jefferson County, West Virginia against her will, that during that time frame he caused her 

injury, threatened to kill her, and to kill the man whom Ms. Mullen had begun to date since her 

breakup with the Petitioner. AR. 257: 16 - 24; 258: 11 - 15. 

The Petitioner then drove Ms. Mullen to yet another jurisdiction, Virginia, before heading 

north on Interstate 81 back toward Hagerstown. AR. 261: 1 0 - 15. They arrived back at Ms. 

Mullen's home right around the time her son arrived home from school, around 2 p.m. AR. 

261:18 - 20. Ms. Mullen's mother was concerned about her daughter after Nicole did not drop 

Emberly off for daycare for the day. 
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Ms. Mullen testified that even after she returned to her home in Maryland that she did not 

report to family or friends regarding the Petitioner's violence against her and kidnapping ofher 

because he told her he would kill her if she did. A.R. 262: 1 - 20. She admitted to her son only 

that they had gotten in a fight, after the boy saw her facial injuries and began to cry. A.R. 263: 1 

- 3. Only the following day when Ms. Mullen went to work and her coworkers saw her injuries 

and her supervisor insisted on contacting police did Ms. Mullen report the kidnapping to 

authorities. 

Ms. Mullen testified regarded the Petitioner's attempts to control her, "I had a feeling it 

was progressing because he knew that he was losing his grasp on me, and he wasn't coming to 

terms with accepting that." A.R. 267 15 - 17. 

Ms. Mullen also testified that the Petitioner has the names of his three children tattooed 

on his face; underneath his left eye is a daughter's name, on his left cheek is a son's name and on 

his right cheek is the name of his daughter with Ms. Mullen. A.R. 279: 1 - 14. 

The State then called Kaitlin Spriggs, program manager for Shenandoah Women's 

Center, as an expert witness. After voir dire of Ms. Spriggs, the State asked that Ms. Spriggs be 

recognized as an expert witness in domestic violence and domestic abuse. A.R. 280: 3 - 284:5. 

At the pre-trial hearing the Petitioner objected generally to the introduction ofMs. Spriggs' 

testimony at trial. A.R. 113. However, the Petitioner did not object at trial to the introduction of 

Ms. Spriggs' expert testimony. A.R. 284:6. The defense rested without calling witnesses or 

otherwise introducing evidence. A.R. 305:3 - 13; 306:21 - 22. 

On the second day of trial the court instructed the jury, arguments were presented, the 

jury deliberated, and returned a verdict ofguilty. A.R. 331 - 365. Thereafter the State recalled 

the victim to testify regarding other acts of violence perpetrated against her by the Petitioner. 
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A.R. 370 - 374. The Petitioner took the stand on the issue of mercy. A.R. 374 - 379. After 

further argument by counsel and deliberation by the jury on the subject of mercy, the jury 

determined that the Petitioner should be granted no mercy. A.R. 382:21 - 383:4. lnunediately 

thereafter the Court sentenced him to life imprisonment in the penitentiary without the possibility 

ofparole. A.R. 384: 13 - 385:4. At a hearing on post-trial motions held on June 13,2016, the 

Court denied the post-trial motions made by the Petitioner. A.R. 402 - 406. 

It is from this conviction and sentence that the Petitioner now appeals. 

SUMMARY OF ARGUMENT 

The Circuit Court properly exercised its discretion in the admission of evidence, 

including the admission of expert testimony and 404(b) evidence. The Petitioner argues that he 

was prejudiced by the admission of such evidence, all of which he claims "was irrelevant, [ ] 

confusing and misleading to the jury and was unfairly prejudicial" to him. However, a circuit 

court's rulings on the "admission ofevidence [is] only for an abuse of discretion. Only rarely 

and in extraordinary circumstances will [this Court] from the vista of a cold appellate record, 

reverse a circuit court's on-the-spotjudgment concerning the relative weighing ofprobative 

value and unfair effect." 

The admission of evidence under 404(b) is permissible provided that the trial court 

complies with the requirements of State v. McGinnis, 193 W.Va. 147,455 S.E.2d 516 (1994), to 

prove proof ofmotive, opportunity, intent preparation, plan, knowledge, identity, or absence of 

mistake or accident. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent affirmatively states pursuant to Rule of Appellate Procedure 18(a), that oral 

argument is not necessary in that the dispositive issues have been authoritatively decided, unless 

the Court, in its discretion and pursuant to Rule 19(a), determines that oral argument is necessary 

and shall be held. 

ARGUMENT 

The Defendant's three grounds for appeal all assert that the circuit court abused its 

discretion in the admission of evidence. Circuit courts in West Virginia are subject to review by 

this Court for an abuse of discretion in relation to evidentiary rulings. The circuit court here did 

not abuse its discretion in making evidentiary rulings, thus, those rulings should not be disturbed 

on appeal. 

In Syllabus Point 5 of State v. Davis, 232 W.Va. 398, 752 S.E.2d 429 (2013), this Court 

reiterated its prior holdings regarding a trial court's discretion to admit evidence: 

" , " 'Rulings on the admissibility ofevidence are largely within a 
trial court's sound discretion and should not be disturbed unless 
there has been an abuse of discretion.' State v. Louk, 171 W.Va. 
639,301 S.E.2d 596 (1983)." Syl. Pt. 2, State v. Peyatt, 173 W.Va. 
317,315 S.E.2d 574 (1983)' Syl. Pt. 1,State v. Shrewsbury, 213 
W.Va. 327, 582 S.E.2d 774 (2003)." Syl. Pt. 1 State v. Kaufman, 
227 W.Va. 537, 711 S.E.2d 607 (2011). 

In State v. LaRock, 196 W.Va. 294, 306,470 S.E.2d 613,625 (1996), this Court wrote that, 

"[t]ypically, appellate courts give trial judges a wide berth of respect with regards to these kinds 

of discretionary judgments." The LaRock court further noted that: 

In note 6 of Gentry v. Mangum, 195 W.Va. 512, 520, 466 S.E.2d 
171, 179 (1995), we made clear that an abuse of discretion 
standard is not appellant friendly: 
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"We review these rulings only for an abuse of discretion. 
Only rarely and in extraordinary circumstances will we, 
from the vista of a cold appellate record, reverse a circuit 
court's on-the-spotjudgment concerning the relative 
weighing of probative value and unfair effect. Our review, 
however, must have some purpose and that is why we 
review under the abuse of discretion standard. In general, 
an abuse of discretion occurs when a material factor 
deserving significant weight is ignored, when an improper 
factor is relied upon, or when all proper and no improper 
factors are assessed but the circuit court makes a serious 
mistake in weighing them." 

196 W.Va. at 306-7, 470 S.E.2d at 625-6. 

I. 	 The Circuit Court did not abuse its discretion when it permitted the introduction of 
evidence, including the admission of the State's expert witness' testimony. 

This court has held that, "[t]he decision to admit or reject expert evidence is committed to 

the sound discretion of a trial court, and the court's determinations are reviewable only for an 

abuse of discretion." LaRock, supra. See Board ofEducation of McDowell County v. Zando, 

Martin & Milstead, Inc., 182 W.Va. 597.612,390 S.E.2d 796,811 (1990); Rozas v. Rozas, 176 

W.Va. 235,240,342 S.E.2d 201, 206 (1986). 

In his Petition for Appeal, the Petitioner argues that the State's expert witness' testimony 

violated Rules of Evidence 401, 403 and 702. Petition at 6. However, although the Petitioner 

generally objected at the pre-trial hearing to the admission of Ms. Sprigg's testimony, no 

objection on the grounds of the three Rules ofEvidence now argued to this Court was ever 

lodged at trial or pre-trial. 

This Court has repeatedly held that the failure to preserve error constitutes a waiver of 

that alleged error: 

This Court has recognized that "[w]hen there has been a knowing and 
intentional relinquishment or abandonment of a known right, there is 
no error and the inquiry as to the effect of a deviation from the rule of 
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law need not be determined." SyI. pt. 8, in part, State v. Miller, 194 
W.Va. 3,459 S.E.2d 114 (1995). Accord SyI. pt. 4, in part, State v. 
Lightner, 205 W.Va. 657,520 S.E.2d 654 (1999). Similarly, we have 
stated that "[g]enerally the failure to object constitutes a waiver of 
the right to raise the matter on appeal." State v. Asbury, 187 W.Va. 
87,91,415 S.E.2d 891, 895 (1992) (per curiam). 

Manor Care, Inc. v. Douglas, 234 W.Va. 57, 763 S.E.2d 73 (20 14)(emphasis added). At trial 

Petitioner neither objected, nor moved for a mistrial. Rather, at trial he did not object to the 

admission of the State's expert witness-the same witness which he now complains was 

improperly permitted to testify. Further, although the Petitioner objected generally to the 

admission of the expert witness' testimony, he did not cite to any Rule of Evidence to support his 

objection. Based upon the Petitioner's failure to preserve this alleged error there are no grounds 

for this court to now consider the matter. 

Nonetheless, even if this Court finds that the Petitioner's pre-trial objection preserved this 

error for consideration, the law does support any relief for the Petitioner. Circuit courts in West 

Virginia are afforded broad discretion in their evidentiary rulings, including the admissibility of 

expert testimony. The trial court summarized that the State's "expert would testify to a pattern 

of conduct in such abusive relationships and based that upon her years of experience and some 

training and scientific observation." A.R. 116:7 - 10. In its ruling permitting Ms. Spriggs to 

testify the court found: 

... Ms. Spriggs is a person who has been on the witness list for 
apparently some time, was noted as an expert and whose 
curricuh.llll vitae was given early enough to apprise the defense of 
what her area of expertise was and how she might be used by the 
State, and I think that [Petitioner's counsel] sort of knew that this 
was not a person who had contact with either the victim nor - the 
alleged victim or the alleged perpetrator but would be basing 
testimony upon the facts and evidence in the case as made known 
to her from the record so I think that that's [] where we are. It's 
hard for me to see how that comprises any substantial or unfair 
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surprise, and because of that, would permit the State to use its 
witness and-its expert witness and would not the objection. 

A.R. 118: 1 - 18. Thus, the lower court considered the objection of the Petitioner to the 

testimony generally, found that objection to be unfounded, and provided its rationale for 

admitting the evidence. The rationale provided by the circuit court did not constitute an abuse of 

discretion, but rather a proper consideration of the issues, and a proper exercise of discretion in 

determining that the testimony was admissible. 

The Petition devotes substantial time to addressing the admission of expert witness 

testimony regarding the lethality assessment index. This was the testimony: 

Q: Let me ask you about the lethality index. Can you describe 
what that is and what the purpose is? 
A: Sure. It's a method that we use when we interview victims 
that law enforcement use, they interview victims to see what the 
chances are that this relationship could end in the victim being 
killed by the person, so it's the chance. If six out often of these 
things are present, it's very likely that the perpetrator may kill the 
victim. Some of those, to give examples, if substance abuse is 
present, if the victim is leaving, they are much more likely to be 
harmed if the perpetrator is unemployed, if there is a child within 
the relationship that isn't the perpetrator's biological child, they are 
much more likely to murder, and ifthere's been stalking, 
strangulation, or weapons used, those are very common. 
Q: Let me ask you, in the case ofNicole Mullen, were some of 
those factors in play in the relationship she had with Mr. 
Blickenstaff? 
A: Definitely. She testified that weapon was shown to her, she 
was threatened. She does have a child that does not belong to him 
living in the home. It sounds like there is a history of substance 
abuse. She had testified to that. 
Q: Did this [kidnapping] occur at a time shortly after she had 
moved away from Mr. Blickenstaff? 

A: It sounds like, yes. 
Q: SO would that also have been a factor? 
A: Yes, So it definitely is more likely for the perpetrator to 
find the victim within a year after, but we have seen cases where 
it's been many years, especially when contact is maintained for a 
child. 
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A.R. 290:6 - 291 :12. Throughout this testimony regarding the lethality assessment index the 

Petitioner did not object. Such a failure to preserve error constituted a waiver of that error, 

pursuant to Syllabus Point 8 of State v. Miller, 194 W.Va. 3,459 S.E.2d 114 (1995). However, 

again, even if considered on the merits, the Petitioner's argument is not supported by the law. 

Petitioner cites to State v. McCoy, 179 W.Va. 223,366 S.E.2d 731 (1988) to suggest that 

the State's expert improperly invaded the province of the jury. However, the holding ofMcCoy 

was that, "Qualified expert testimony regarding rape trauma syndrome is relevant and admissible 

in a prosecution for rape where the defense is consent. The expert may testify that the alleged 

victim exhibits behavior consistent with rape trauma syndrome, but the expert may not give an 

opinion expressly or implicitly, as to whether or not the alleged victim was raped." Syllabus 

Point 2, McCoy. The holding ofMcCoy is inapplicable here. First, this case did not involve any 

allegation of sexual assault; second, the testimony of the State's expert did not concern or 

address rape trauma syndrome; third, the expert did not give an opinion as to whether the 

kidnapping occurred. 

Petitioner claims that "the most damning violations occurred at the end of Ms. Spriggs' 

testimony" when "Ms. Spriggs agreed that there was a kidnapping perpetrated by Petitioner." 

Petition at 13. However, what actually occurred was this: 

Q: Ms. Spriggs, do you have an opinion to a reasonable 
degree ofcertainty in yourfield whether the actions of the victim, 
that is permitting the defendant to stay at her home after he had 
already abused her, keeping him involved in her life and the 
daughter's life, even during the kidnapping itself, failing to report 
the kidnapping or seek medical treatment after it happened and 
allowing him to stay at her home the night after the kidnapping, 
whether that is consistent with being a victim ofdomestic abuse? 
A: Yes, definitely. 
Q: Why do you believe that those behaviors are all consistent 
with being a victim ofdomestic violence? 
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A: Because in this field, I unfortunately see this every day. I 
have served eight or 900 victims. Those trends are in all of them. 
It becomes learned behavior. They would do anything to survive 
and save their children. 

A.R. 295:22 - 296:12 (emphasis added). Ms. Spriggs as an expert was asked whether the 

evidence presented through Ms. Mullen's testimony was consistent with being a victim of 

domestic abuse or of domestic violence. She was not asked to provide an opinion as to whether 

the events occurred, just whether those events were consistent with the pattern of domestic 

abuse. 

"Whether a witness is qualified to state an opinion is a matter which rests within the 

discretion of the trial court and its ruling on that point will not ordinarily be disturbed unless it 

clearly appears that its discretion has been abused." Syllabus Point 5, Overton v. Fields, 145 

W.Va. 797, 117 S.E.2d 598 (1960). See Taylor v. Cabell Huntington Hospital, Inc., 208 W.Va. 

128, 136,538 S.E.2d 719, 727 (2000). The trial court determined in its pretrial hearing that the 

witness was qualified as an expert to offer an opinion. Thereafter, at trial she was asked for and 

provided an opinion regarding the pattern of domestic violence at play. She provided such an 

opinion consistent with her education, training and experience, which were determined by the 

circuit court to be sufficient to allow her to be recognized as an expert. Further, such an opinion 

was clearly within permissible grounds and did not invade the province of the jury by reaching 

any conclusion on the Petitioner's guilt. Moreover, the Petitioner did not object to that opinion 

at trial. For all these reasons, the circuit court did not err and its actions should not be disturbed 

upon appeal. 
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II. 	 The Circuit Court did not abuse its discretion when it permitted the introduction of 
evidence pursuant to Rule of Evidence 404(b). 

The process for admitting evidence pursuant to Rule of Evidence 404(b) is well settled. 

"Where an offer of evidence is made under Rule 404(b) of the 
West Virginia Rules ofEvidence, the trial court, pursuant to Rule 
1 04( a) of the West Virginia Rules of Evidence, is to detennine its 
admissibility. Before admitting the evidence, the trial court should 
conduct an in camera hearing as stated in State v. Dolin, 176 
W.Va. 688, 347 S.E.2d 208 (1986). After hearing the evidence and 
arguments of counsel, the trial court must be satisfied by a 
preponderance of the evidence that the acts or conduct occurred 
and that the defendant committed the acts. If the trial court does 
not find by a preponderance of the evidence that the acts or 
conduct was committed or that the defendant was the actor, the 
evidence should be excluded under Rule 404(b). If a sufficient 
showing has been made, the trial court must then detennine the 
relevancy of the evidence under Rules 401 and 402 of the West 
Virginia Rules of Evidence and conduct the balancing required 
under Rule 403 of the West Virginia Rules of Evidence. If the trial 
court is then satisfied that the Rule 404(b) evidence is admissible, 
it should instruct the jury on the limited purpose for which such 
evidence has been admitted. A limiting instruction should be given 
at the time the evidence is offered, and we recommend that it be 
repeated in the trial court's general charge to the jury at the 
conclusion of the evidence." Syllabus point 2, State v. 
McGinnis, 193 W.Va. 147,455 S.E.2d 516 (1994). 

Syllabus Point 2, State v. Baker, 230 W.Va. 407, 738 S.E.2d 909 (2013). 

This Court has also held that where evidence of prior bad acts involves substantially 

similar conduct, similar circumstances and similar provocations to the offense charged such 

evidence may properly be admitted. State v. Winebarger, 217 W.Va. 117,617 S.E2d 467 

(2005); State v. Doman, 204 W.Va. 289, 512 S.E.2d 211 (1998). 

In Winebarger, this Court pennitted the admission of evidence that the defendant had 

twice before, five and fifteen years previously, brandished a weapon to demonstrate the 

defendant's intent and absence of accident or mistake in the instant prosecution. The Court 
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wrote that the defendant used handguns on those occasions "to gain the upper hand and have his 

way. This evidence tends to show the absence of mistake or accident." 

In Doman, this Court found that evidence ofa prior beating inflicted by the defendant 

upon an unrelated victim was admissible in a capital murder case involving a victim who was 

beaten to death, to show the defendant's plan or mode of operation, and because the defendant 

there believed both beating victims reported his drug activity to the police. Comparing the facts 

ofDoman to those presented sub judice, significantly here, the evidence of the Petitioner's prior 

beating of the same victim was permitted to show the Petitioner's plan or mode of operation, 

because the Petitioner believed that the victim was trying to leave him, and he used actual use of 

force and further threats of force against the victim. Here, after punching the victim in the face 

causing her tooth to completely pierce her upper lip, the Petitioner cut her under her chin with a 

knife and threatened to carve his initial "M" into her face so that no other man would want her. 

After transporting the victim with the intent to inflict bodily injury upon her, brandishing a knife 

at her, physically harming her with his fist and with the knife, threatening to kill her and 

otherwise terrorizing her, the Petitioner returned with Ms. Mullen to her home where he 

remained for another night, all with the intent to keep or claim Ms. Mullen as his own, including 

threatening to "brand" her face with his initial. It was this series of acts that showed the 

Petitioner would use extreme physical force to make Ms. Mullen submit to his will. 

Likewise, the 404(b) evidence admitted at trial was that the Petitioner used physical force 

to make Ms. Mullen submit to his will. The prior acts evidence was that the Petitioner was 

previously convicted in Washington County, Maryland of Assault Second Degree of Ms. Mullen, 

wherein he tackled her, causing her to fall into a bookshelf and cut her elbow to the bone because 

she had not done laundry and taken down the Christmas tree as quickly as the Petitioner 
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demanded. After she was attacked and injured by the Petitioner Ms. Mullen submitted to the 

demands of the Petitioner. The evidence was admitted to demonstrate that based on her prior 

injury for failure to comply Ms. Mullen knew that the Petitioner would follow through on threats 

to harm her, and to show the Petitioner's common scheme or plan to intimidate and control Ms. 

Mullen through physical force. 

The circuit court considered the State's notice to present evidence pursuant to Rule 

404(b) filed on February 26, 2016, at the pre-trial hearing held March 30,2016. The Court 

ruled: 

Upon listening to the State's proffer ofthese under the 404(b) it 
does appear to the Court that they would be probative on the issue 
of the conduct of the victim in this case and the prior knowledge of 
a violent threat the Defendant may pose against her ... I think it's 
more probative than prejudicial, and I will permit it. 

A.R. 112:4 - 16. The Court also complied with the requirements ofMcGinnis: 

I think it's clear that he-the Defendant because it's clear public 
record and it has clear identifiers that remove all doubt that we're 
dealing with somehow a different person so it is the Defendant. It 
also appears from the documentation the public record from 
Washington County, Maryland, that the victim is the same in that 
case as is alleged to be in this case as are the charges are strikingly 
similar and have to do with domestic violence and the relationship 
between these two parties. 

It is that relationship and that violence which makes them 
in the Court's view more probative than prejudicial on the issue of 
the conduct of the victim in this case and either waiting to report or 
in what might be seen as somehow volitional association that could 
be a defense and that the State, I think, has a right to develop. So 
on balance I believe that it is clearly probative and that the 
probative nature outweighs the prejudicial. 

A.R. 122:15 -123:7. The State prepared and the court gave a limiting instruction both 

immediately prior to the evidence being introduced, and during final jury instructions. A.R. 

123:8 - 10; 246:20 - 247: 14; 334:23 - 335: 11. Accordingly, the circuit court complied with 
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McGinnis, in that it determined: by preponderance ofthe evidence that the act of Assault Second 

Degree was committed in Washington County, Maryland by the Petitioner based upon the 

conviction records from that jurisdiction; that the evidence was relevant pursuant to Rules of 

Evidence 401 or 402 in that the evidence was "strikingly similar"; and that the evidence was 

more probative than prejudicial to explain the possible appearance of "volitional association" by 

the victim with the Petitioner. Further, the circuit court's limiting instruction was given twice, 

the first at the time the evidence was introduced which advised the jury: 

... this is called 404(b) evidence. Sometimes it's referred to as 
collateral misconduct evidence. It's to be strictly construed, that 
means evidence that would ordinarily be impermissible because it 
would be either hearsay or viewed as being prejudicial, if use for 
the purposes of either trying to establish either bad character or 
that a person did something, and therefore, must have done 
something again. That's impermissible use of evidence. So the 
Court has agreed to allow the State to use this evidence, but I have 
a limiting instruction, and that is, it is being offered to you for the 
limited purpose that the State wishes to try to establish that through 
this document, this witness had prior knowledge and a prior reason 
to apprehend and be intimidated ... it's to be viewed for that 
purpose only, and not as character evidence .... 

A.R. 246:22 - 247: 12. In final instructions the circuit court advised the jury that: 

Evidence of a prior conviction in Maryland has been offered by the 
state for a limited purpose ofattempting to establish that the 
alleged victim in this case had reason to feel intimidated from her 
history with the defendant. Evidence of a collateral act of 
misconduct is not to be considered as establishing guilt of the 
crime with which the defendant is charged in this case and you 
may consider that evidence for the limited articulated purpose 
only . You may not consider it as any proof of the charges 
contained in the indictment. You may consider it to show lack of 
mistake and background knowledge the alleged victim may have 
had that may have contributed to intimidate of the alleged victim 
by the defendant but you may not consider it for any other purpose. 

A.R. 334:23 - 335:11. Here, the circuit court complied with the established requirements set 

forth in McGinnis, by holding a pre-trial in camera hearing regarding the proposed 404 (b) 
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evidence, making the required determinations, and providing appropriate limiting instructions to 

the jury. Moreover, in State v. Willett, 223 W.Va. 394, 397, 674 S.E.2d 602, 605 (2009), this 

Court explained that "[i]n reviewing the admission ofRule 404(b) evidence, we review it in the 

light most favorable to the party offering the evidence ... maximizing its probative value and 

minimizing its prejudicial effect." See State v. Carter, 232 W.Va. 97, 750 S.E.2s 650 (2015). 

Accordingly, when this Court reviews the circuit court's admission of evidence pursuant to Rule 

404(b), the admission must be viewed in the light most favorable to the State, maximizing its 

probative value and minimizing its prejudicial effect, and should not be overturned. 

CONCLUSION 

WHEREFORE, for the foregoing reasons, the Respondent requests that this Court deny 

the Petition for Appeal. 

Respectfully submitted, 

STATE OF WEST VIRGINIA 


BYCounS~I~ / ~p 

~~ 
ASSISTANT PROSECUTOR 
West Virginia State Bar Number 7224 
Office of the Prosecuting Attorney 
201 North George Street 
Post Office Box 729 
Charles Town, West Virginia 25414 
304-728-3243 Telephone 
304-728-3293 Facsimile 
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