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STANDARD OF REVIEW 

The State correctly observes evidentiary rulings are reviewed for abuse of discretion. 

State's Br. at 10. However, abuse of discretion review is not shorthand for appellate abdication. 

This Court "will not simply rubber stamp the trial court's decision when reviewing for an abuse 

of discretion." State v. Hedrick, 204 W.Va. 547, 533, 514 S.E.2d 397, 403 (1999). See also 

Rollyson v. Jordan, 205 W.Va. 368, 379, 518 S.E.2d 372, 383 (1999) ("when we find that the 

lower court has abused its discretion, we will not hesitate to right the wrong that has been 

committed."). The circuit court abused its discretion and this Court should "not hesitate to right 

the wrong that has been committed." 

ARGUMENT 

I. The Petitioner has preserved his grounds for appellate review. 

The State argues Petitioner waived his errors on appeal by not citing to the circuit court 

the Ru1es of Evidence he relies on in this Court (specifically Ru1es 402, 403, ,and 702). State's 

Br. at 11, 12. Petitioner properly preserved his objections. 

Pretrial, Petitioner filed a Motion in Limine objecting to Ms. Spriggs' testimony. A.R. 

422-423. This Motion asserted Ms. Spriggs' testimony would be "irrelevant and an [sic] the 

probative value [would be] substantially outweighed by the danger ofunfair prejudice, confusion 

of the issues, or misleading the jury, or by considerations of undue delay, [and] waste of time in 

violation of the West Virginia Rules of Evidence 402 and 403." A.R. 422-423. Petitioner's trial 

counsel orally argued pretrial that Ms. Spriggs' testimony would "bias the jury. It's probative 

value is less than the relevance ofher testimony. It's more prejudicial than probative in violation 
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of I want to say 403, your Honor." A.R. 79. Petitioner explicitly cited Ru1es 402 and 403 in the 

circuit court. Moreover, the Motion in Limine argued the testimony was "irrelevant." This 

language certainly calls to mind Rules 401 (defining relevant evidence) and 402 (only relevant 

evidence admissible). 

Further, Petitioner preserved his Rule 702 argument. He specifically referred to Ru1e 

702(a) in his pretrial argument that Ms. Spriggs' testimony was not relevant and that nothing Ms. 

Spriggs could say would be pertinent to the case. A.R. 78-80. This objection certainly goes to 

invoking (in substance ifnot in name), Syl. Pt. 3, in part, of Gentry v. Mangum, 195 W. Va. 512, 

466 S.E.2d 171 (1995), that "[t]he first and universal requirement for the admissibility of 

scientific evidence is that the evidence must be both 'reliable' and 'relevant.'" Petitioner's 

argument to the circuit court invoked Ru1e 702 by name and coupled it with the argument the 

testimony was not relevant. Petitioner has preserved his Ru1e 702 objection. 

The State then argues Petitioner must renew his objections at trial in order to preserve the 

issues for appellate review. State's Br. at 12. This is incorrect. 

The circuit court denied the Motion in Limine and objections to Ms. Spriggs' testimony 

raised pretrial. A.R. 118. As "a general matter, an attorney does not have to raise at trial an 

objection that was properly preserved through a motion in limine." Coleman v. Sopher, 201 W. 

Va. 588, 613, 499 S.E.2d 592, 617 (1997). See also W. Va. R. Evid. 103(b) ("Once the court 

ru1es definitively on the record--either before or at trial--a party need not renew an objection or 

offer ofproof to preserve a claim of error for appeal."). 

This Court may address the errors Petitioner has asserted. 
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II. Ms. Spriggs' testimony was irrelevant or unfairly prejudicial. 

A. The Lethality Index was irrelevant and unfairly prejudicial. 

A bedrock principle of criminal law is a defendant can only be tried for what he or she 

has allegedly done and not what he or she might allegedly do. See, e.g., State v. Raspberry, 452 

S.W.2d 169, 172 (Mo. 1970) ("a defendant is on trial for what he has or has not done and not for 

what he might do."). The so-called lethality index references Petitioner's claimed future 

dangerousness. This lethality index evidence is inadmissible. 

"Arguments relating to a defendant's future dangerousness ordinarily would be 

inappropriate at the guilt phase of a trial, as the jury is not free to convict a defendant simply 

because he poses.a future danger; nor is a defendant's future dangerousness likely relevant to the 

question whether each element of an alleged offense has been proved beyond a reasonable 

doubt." Simmons v. South Carolina, 512 U.S. 154, 163 (1994) (plurality opinion). See also 

Collier v. State, 596 S.E.2d 795, 802 (Ga. Ct. App. 2004) ("the Supreme Court and this court 

have repeatedly condemned argument about a defendant's future dangerousness during the guilt

innocence phase of a trial because that issue simply is irrelevant to the question of whether, 

under the facts introduced in evidence, the defendant is guilty beyond a reasonable doubt of the 

crimes charged."). In other words, "[b ]eyond the obvious notion of unfair prejudice, predictions 

of future behavior are simply not relevant to any element of a criminal offense. Thus, it is not 

probative to any issue of guilt." Alexander Bunin, When Trial and Punishment Intersect: New 

Defects in the Death Penalty, 26 W. New Eng. L. Rev. 233, 255 (2004) (footnotes omitted). 

The lethality index evidence was irrelevant and unfairly prejudicial and, for those 

reasons, should not have been admitted at the guilt phase of the trial. 
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B. Ms. Spriggs was impermissibly allowed to bolster Ms. Mullen's testimony. 

"'[N]either a lay nor expert witness may give opinion testimony with respect to whether 

a witness is telling the truth on a specific occasion.'" State v. Wood, 194 W. Va. 525,532,460 

S.E.2d 771, 778 (1995) (citation omitted). See also State v. Martin, 224 W. Va. 577, 582, 687 

S.E.2d 360, 365 (2009) (per curiam) (the "law in West Virginia does not allow an expert to give 

an opinion regarding the credibility of a witness."). An expert witness may not opine the witness 

personally believes the claimed victim or that the defendant committed the crime(s) charged. See 

Syl. Pt. 7, in part, State v. Edward Charles L., 183 W.Va. 641, 398 S.E.2d 123 (1990).1 This, 

however, is what happened in this case, Ms. Spriggs was pennitted to impermissibly vouch for 

Ms. Mullen's credibility and testify in a way identifying Petitioner as the perpetrator of the 

claimed kidnapping. 

For example, the following exchange occurred where Ms. Spriggs agreed that Ms. 

Mullen was kidnapped and that the perpetrator was Petitioner: 

Q. Did this occur [evidence related to the lethality index] at a time shortly 
after [Ms. Mullen] had moved away from Mr. Blickenstaff? 

A. Did what occur? 

Q. The kidnapping from August of 2014? 

A. It sounds like, yes. 

A.R. at 291 (emphasis added). 

lThe Petitioner's Brief cited Edward Charles L. for these propositions. It also cited State v. McCoy, 197 
W. Va. 223, 366 S.E.2d 731 (1988). Edward Charles L. created some question as to McCoy's reach. 
Edward Charles L., 183 W. Va. at 658 n.24, 398 S.E.2d at 140 n.24. However, as demonstrated below, 
Edward Charles L. in and of itself supports Petitioner's arguments. 
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Likewise, the following exchange occurred implying Ms. Mullen was a believable 

witness to Ms. Spriggs: 

Q. I'd like to turn your attention to some of the behaviors that actually 
occurred in this incident. First, there was testimony by Ms. Mullen that Mr. 
Blickenstaff threw her phone and his cell phone out the window, and that he 
took the phone from her. Is that typical of a domestic violence situation? 

A. Yes.... 

A.R. 293-294 (emphasis added). Ms. Spriggs agreed there were "behaviors that actually 

occurred in this incident" indicating that she believed ''this incident" occurred and Petitioner was 

the perpetrator of the "incident." 

Ms. Spriggs also demonstrated her beliefPetitioner was a heinous perpetrator ofdomestic 

violence who was more likely to kill than other alleged domestic abusers: 

Q. Let me ask you now about the threats to harm Ms. Mullen. The threats 
to carve his initials into her face, is that a typical threat of domestic violence? 

A. It's not a typical threat of a perpetrator. It's typical of persons that are 
more likely to kill. When I heard that, I was immediately alarmed because I have 
worked with a lot of victims, and that's not a usual threat. 

A.R. 295 (emphasis added). Ms. Spriggs' testimony again was premised on her agreeing 

Petitioner threatened to cut Ms. Mullen thus bolstering Ms. Mullen's veracity in front ofthe jury. 

Finally, Ms. Spriggs was asked: 

Q. Ms. Spriggs, do you have an opinion to a reasonable degree of certainty 
in your field whether the actions of the victim, that is permitting the defendant to 
stay at her home after he had already abused her, keeping him involved in her life 
and the daughter's life, even during the kidnapping itself, failing to report the 
kidnapping or seek medical treatment after it happened and allowing him to stay 
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at her home the night after the kidnapping, whether that is consistent with being a 
victim of domestic abuse? 

A.R. 295. While the State's brief emphasizes the first and last portion'ofthis question, State's Br. 

at 14-15, what is sandwiched between these portions is what is pertinent: 

Q. Ms. Spriggs, do you have an opinion to a reasonable degree ofcertainty 
in your field whether the actions of the victim, that is permitting the defendant to 
stay at her home after he had already abused her, keeping him involved in her life 
and the daughter's life, even during the kidnapping itself, failing to report the 
kidnapping or seek medical treatment after it happened and allowing him to stay 
at her home the night after the kidnapping, whether that is consistent with being 
a victim ofdomestic abuse? 

A. Yes, def"Initely. 

Q. Why do you believe that those behaviors are all consistent with being a 
victim ofdomestic violence? 

A. Because in this field, I unfortunately see this everyday. I have served 
eight or 900 victims. Those trends are in all of them. It becomes learned behavior. 
They would do anything to survive and save their children. 

A.R. 295-296 (emphasis added). This exchange bolstered Ms. Mullen's veracity by showing Ms. 

Spriggs believed there was a kidnapping, that Ms. Mullen was actually a "victim," and Petitioner 

was the perpetrator. 

The Petitioner is entitled to a new trial. 
Respectfully submitted, 

MICHAEL BLICKENSTAFF 

By counsel, 
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