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ASSIGNMENTS OF ERROR 


A. 	 The circuit court abused its discretion by allowing expert testimony from Kathryn 
Spriggs concerning that invaded the province of the jury and impermissibly vouched 
for Ms. Mullen's credibility even though such testimony was irrelevant, confusing, 
misleading to the jury and unfairly prejudicial to Petitioner. 

B. 	 The circuit court abused its discretion by allowing Ms. Spriggs to testify as an expert 
witness as to domestic violence where Petitioner was not on trial for domestic violence. 
Such evidence was irrelevant and was confusing and misleading to the jury and was 
unfairly prejudicial to Petitioner. 

C. 	 The circuit court abused its discretion by allowing into evidence Petitioner's 2013 
Maryland second degree assault conviction against the claimed victim in this case as 
other acts evidence under Rule of Evidence 404(b) to show that the putative victim had 
a reason to fear Petitioner when such evidence was irrelevant, confusing, misleading 
and unfairly prejudicial. 

STATEMENT OF THE CASE 

A. 	 The claimed kidnapping. 

On August 22, 2014, Petitioner was living in Hagerstown, Maryland. A.R at 236. He 

visited his four year old daughter Emberly who was living with her mother, Nichole Mullen, I in 

Smithsburg, Maryland. A.R. at 236. Petitioner stayed the nights of the 22nd to the 24th with Ms. 

Mullen, and her son from another relationship, and Emberly. A.R. at 233. 

On the morning of the 25th, after Ms. Mullen's son left for school, A.R. at 243, Petitioner, 

Ms. Mullen, and Emberly left Ms. Mullen's home to drop Petitioner off in Hagerstown and to 

drop Emberly off at a neighbor's home before Ms. Mullen went to work. A.R. at 243. They went 

to a convenience store. A.R. at 244. According to Ms. Mullen, Petitioner left his seat, went to the 

driver's side door, displayed a knife, and said it was going to be the worst day of her life. A.R. at 

244. Petitioner told her he was taking over. A.R. at 244. Although a police officer was present, 

Ms. Mullen testified she did nothing as she did not wish to escalate the situation. A.R. at 244. 

lMs. Mullen is referred to as Mullin in the transcript of the second day of trial. 
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They then went to Hagerstown City Hall where Petitioner was going to have the power 

turned on for a friend's shop. AR. at 250. Ms. Mullen testified that while there, Petitioner held 

her hand, telling her what a knife inserted in the body sounded like. A.R. at 280. 

Until this time the trio was in Maryland and it was then, and only then, they entered West 

Virginia. A.R. at 252. Petitioner threw the pair's cell phones out of the car. AR. at 253. Ms. 

Mullen testified Petitioner threatened and struck her. AR. at 253, 254. Ms. Mullen testified 

Petitioner threatened to carve an "M" on her face. AR. at 253. She persuaded Petitioner to 

return to Smithfield, Maryland. A.R. at 261. When they returned, she testified she did not call the 

police because Petitioner allegedly threatened to kill her if she did. AR. at 262. 

The next morning Ms. Mullen dropped Emberly and Petitioner off at Petitioner's 

residence and went to work. AR. at 263. Ms. Mullen thought Petitioner kept Emberly to ensure 

Ms. Mullen would not call the police. A.R. at 263. However, when Ms. Mullen got to work, her 

superior called the local police. A.R. at 263. Ms. Mullen obtained a custody order for Emberly. 

AR. at 264. 

Petitioner pled guilty in Maryland and was sentenced to three years incarceration. AR. at 

497. While serving his Maryland sentence, Petitioner was indicted in West Virginia on one count 

ofkidnapping and two counts of domestic battery arising out of the occurrence. AR. at 410-413. 

He was moved to West Virginia to stand trial. AR. at 70, 493-507. The circuit court dismissed 

the misdemeanor domestic battery counts the morning of trial as the one year statute of 

limitations applicable to misdemeanors had expired. A.R. at 130-132. 

Petitioner's defense was that Ms. Mullen had fabricated the incident based on the 

inconsistencies in her statement to the police and her testimony at trial. See, e.g., A.R. at 353 

(defense counsel arguing that "1 believe the evidence that was presented to you yesterday will 
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show Ms. Mullin's credibility is zero."); A.R. at 353 ("She had many different statements to 

Maryland State Police and to the West Virginia State Police. "). 

B. 	 The testimony from Kathryn Spriggs. 

Pretrial, the State disclosed its intent to call an expert witness, Katherine Spriggs, of the 

Shenandoah Women's Center under Rule of Evidence 702. A.R. at 420. The Petitioner filed a 

Motion in Limine objecting to this testimony because the testimony was irrelevant, its probative 

value was substantially outweighed by its prejudicial effect, and it risked confusing the issues or 

misleading the jury. A.R. at 76, 79, 422-423. Consistent with the pretrial disclosure, A.R. at 420, 

425, Ms. Spriggs testified to certain signs of domestic violence in the relationship. A.R. at 284

292. She also testified to alleged acts of domestic violence Petitioner supposedly inflicted on Ms. 

Mullen and conduct that specifically showed that Ms. Mullen was domestically abused. A.R. at 

293, 294, 295. She testified as to the so-called lethality index, A.R. at 290, which supposedly 

predicts the risk that the abuser in the relationship may kill the other partner. A.R. at 290. Ms. 

Spriggs testified that some of these factors were at play in Petitioner's relationship with Ms. 

Mullen. A.R. at 290-291. 

Finally, Ms. Spriggs also provided in conclusion: 

Q. 	 Ms. Spriggs, do you have an opinion to a reasonable degree of certainty in 
your field whether the actions of the victim, that is permitting the defendant to 

stay at her home after he had already abused her, keeping him involved in her 
life and the daughter's life, even during the kidnapping itself, failing to report 
the kidnapping or to seek medical attention after it happened and allowing him 

to stay the night after the kidnapping, whether that is consistent with being a 
victim ofdomestic abuse? 

A. 	 Yes, definitely. 

A.R. at 295-296. 
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C. The Rule 404(b) Evidence. 

Pretrial, the State also noticed its intent to rely upon Rule 404(b) evidence which was a 

conviction against Petitioner after a bench trial in Maryland in 2013. A.R. at 427-428. The 

Petitioner objected under Rule 403. A.R. at 108, 112-113. Petitioner was convicted of second 

degree assault, but not guilty of false imprisonment, malicious destruction of property under 

$500.00, and threat to commit arson. A.R. at 480. At trial, Ms. Mullen testified the 2013 

conviction resulted from Petitioner throwing her and causing her to injure her elbow because she 

did not take a Christmas tree down or sort the laundry quickly enough. A.R. at 247-248. The 

State claimed the conviction showed Ms. Mullen "was previously physically harmed by the 

defendant, was aware that he would follow through on threats to harm her, and to show the 

defendant's common scheme or plan to intimidate and control the victim though physical force." 

A.R. at 427. Petitioner asserted it was unrelated to why it was offered and was unfairly 

prejudicial. A.R. at 108. The circuit court held the conviction probative of Ms. Mullen's conduct 

and the prior knowledge of a violent threat Petitioner may have posed against her. A.R. at 112, 

431. It ruled the conviction more probative than prejudicial. A.R. at 112, 431. 

The circuit court provided a limiting instruction when the evidence was offered that its 

purpose was to show that Ms. Mullen had a justifiable fear of Petitioner, a fear that he would 

carry out his treats. A.R. at 246-47. The circuit court instructed the jury that the evidence was to 

be used to show lack of mistake and background knowledge that Ms. Mullen had of Petitioner 

that may have contributed to intimidating her. A.R. at, 335. 

The jury convicted Petitioner of kidnapping A.R. at 365, 414. The jury then heard 

sentencing evidence and refused to award Petitioner mercy. A.R. at 382-383, 416. 
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SUMMARY OF ARGUMENT 


The circuit court admitted Ms. Spriggs' testimony as an expert opinion under Rule 702. 

Ms. Spriggs testimony transgressed Rules 401, 403, and 702 in at least two ways. First, Ms. 

Spriggs testified as to the so-called lethality assessment index that purportedly measures the risk 

that one will be killed by a domestic partner. This evidence of future dangerousness is not 

relevant to the issue before the court, whether Petitioner kidnapped Ms. Mullen. Moreover, if it 

was relevant, the evidence violates the prohibitions of Rule 403 in that it is unfairly prejudicial, 

confusing, and misleading to the jury by leaving the jury with the impression they can judge 

future dangerousness in a guilty-innocence phase of a bifurcated proceeding. 

Second, Ms. Spriggs vouched for the credibility of Ms. Mullen in violation of this 

Court's precedents finding that such testimony is irrelevant, unhelpful, misleading and confusing 

to the jury. A witness may not testify as to that witness' belief about a victim's credibility, nor 

may the expert testify that the witness was the victim of a crime. Yet, the record is replete with 

testimony from Ms. Spriggs that both implicitly and explicitly vouched for the credibility of Ms. 

Mullen and implicitly and explicitly vouched that the kidnapping had actually occurred. 

Third, Ms. Spriggs testified repeatedly to evidence relating to domestic violence and that 

Ms. Mullen was the victim of domestic violence at Petitioner's hands. This evidence is 

inadmissible. It risked confusing and misleading the jury into believing Petitioner was on trial 

for domestic violence when he was not. It also risked painting Petitioner as a bad person who 

deserved punishment for past acts, not acts for which he was charged. 

Finally, the circuit court admitted Petitioner's 2013 Maryland second degree assault 

conviction as 404(b) evidence. This evidence is not relevant to this case. The jury did not need to 
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hear about the Maryland conviction because the testimony from Ms. Mullen was itself sufficient, 

ifbelieved, to sustain a jury verdict. 

Petitioner's conviction should be vacated and a new trial granted. 

ARGUMENT 

A. 	 The circuit court abused its discretion by allowing expert testimony from 
Kathryn Spriggs that invaded the province of the jury and impermissibly 
vouched for Ms. Mullen's credibility and which was irrelevant, confusing, 
misleading and unfairly prejudicial to Petitioner. 

"A trial court's evidentiary rulings, as well as its application ofthe Rules of Evidence, are 

subject to review under an abuse of discretion standard." Syi. Pt. 4, State v. Rodoussakis, 204 W. 

Va. 58, 511 S.E.2d 469 (1998). The circuit court abused its discretion in admitting Ms. Spriggs' 

testimony. 

The circuit court admitted Ms. Spriggs' testimony as expert opinion under Rule 702. Ms. 

Spriggs' testimony transgressed Rules 401, 403, and 702 in at least two regards. First, Ms. 

Spriggs testified as to the so-called lethality assessment index that purportedly measures the risk 

that one will be killed by a domestic partner. This evidence of future dangerousness is not 

relevant and, if relevant, violates the prohibitions of Rule 403 in that it is unfairly prejudicial, 

confusing, and misleading to the jury. Second, Ms. Spriggs vouched for the credibility of Ms. 

Mullen in violation of this Court's precedent's finding that such testimony is irrelevant, 

unhelpful, misleading, confusing to the jury, and unfairly prejudicial. 

1. 	 Ms. Spriggs' testimony concerning the lethality assessment index. 

a. 	 The Lethality Assessment Index is irrelevant as to guilt or innocence. 

Irrelevant evidence is inadmissible. R. Evid. 402. Evidence is only relevant when "it has 

any tendency to make a fact more or less probable than it would be without the evidence; and the 

fact is of consequence in determining the action." R. Evid. 401(a) & (b). "Evidence which is 
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irrelevant or immaterial and has no probative value in determining any material issue is 

inadmissible and should be excluded." Syl. Pt. 1, Smith v. Edward M. Rude Carrier Corp., 151 

W.Va. 322, 151 S.E.2d 738 (1966). Evidence related to the lethality assessment index should 

have been excluded since it is irrelevant. 

It is a bedrock principle ofAnglo-American criminal law that one may be convicted only 

for what one has done, not for what one might do. Claims a defendant may act a certain way in 

the future, that they may pose a future dangerousness, are not relevant to guilt or innocence for 

which a defendant is on trial. "To permit this type of ~vidence could cause a defendant to be 

convicted for what he might do rather than for what he has done." Pugh v. State, 781 P.2d 843, 

846 (Okla. 1989) (Lane, J.). As the United States Supreme Court has observed, "[a]rguments 

relating to a defendant's future dangerousness ordinarily would be inappropriate at the guilt 

phase of a trial, as the jury is not free to convict a defendant simply because he poses a future 

danger; nor is a defendant's future dangerousness likely relevant to the question whether each 

element of an alleged offense has been proved beyond a reasonable doubt." See also Mason v. 

State, 548 S.E.2d 298,301 (Ga. 2001) ("While a defendant's probable future behavior is relevant 

in the sentencing phase of a capital case, it is not relevant where, as here, the jury decides only 

the defendant's guilt or innocence."); Miller v. State, 770 S.W.2d 865, 867 (Tex. App. 1989) 

("In a non-capital case, evidence of future dangerousness is not admissible at either the guilt or 

punishment phase of the triaL"); Phyllis L. Crocker, Concepts of Culpability and 

Deathworthiness: Differentiating Between Guilt and Punishment in Death Penalty Cases, 66 

Fordham L. Rev. 21, 49 (1997) ("Assessing whether a defendant may be dangerous in the future 

is not relevant to the guilt-phase inquiry[.]"). 
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Finally, the gravamen of the State's position is Ms. Spriggs' testimony helped the jurors 

understand her behavior. But if one is unaware of a fact or circumstance, it can have no bearing 

on that person. Obviously, one "cannot be influenced or moved ... by a fact or circumstance of 

which [s]he is ignorant." Mullins v. Commonwealth, 75 S.B. 193, 195 (Va. 1912). Thus, the so

called lethality index could have no bearing on what Ms. Mullen believed about Petitioner 

because she never testified she knew anything about the lethality index. The lethality index could 

not prove anything as to Ms. Mullen's behaviors and, as such, it was irrelevant. 

The circuit court should be reversed and a new trial awarded. 

b. 	 The probative value of Ms. Spriggs' testimony concerning the lethality 
index was substantially outweighed by its prejudicial effect and risked 
confusing or misleading the jury. 

Even if relevant Ms. Spriggs' testimony is inadmissible under Rule of Evidence 403? 

"Rule 403 plays an important role in the admissibility of almost all evidence, including expert 

testimony. The fact that particular expert evidence might be unfairly prejudicial or tend to 

mislead or confuse a jury can constitute grounds for exclusion of this evidence at trial [.]" 2 Louis 

1. Palmer & Robin Jean Davis, Handbook on Evidence for West Virginia Lawyers § 702.02[2] 

(5th ed. 2012). Normally, "[t]he balance ofprejudice versus probative value required by Rule 403 

is reviewed for a clear showing of abuse of discretion[,]" McDougal v. McCammon, 193 W. Va. 

229, 236, 455 S.E.2d 788, 795 (1995), but because '" [e ]xpert evidence can be both powerful and 

quite misleading because of the difficulty in evaluating it . . . the judge in weighing possible 

prejudice against probative force under Rule 403 of the present rules exercises more control over 

2Rule of Evidence 403 provides, "[a]lthough relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury, or by considerations of undue delay, waste of time, or needless presentation 
of cumulative evidence." 
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experts than over lay witnesses.'" Daubert v. Merrell Dow Pharm., 509 U.S. 579, 595 {l993) 

(citation omitted). The circuit court abused its discretion in allowing Ms. Spriggs to testify. 

Ms. Spriggs testified to the so-called lethality index and whether Petitioner fell within it. 

A.R. at 290-291.This testimony was unfairly prejudicial and risked confusing the issues or 

misleading the jury because the jury's duty at the guilt-innocence phase of a bifurcated trial is to 

determine if the State has proven all the elements of the offense beyond a reasonable doubt. State 

v. Finley, 219 W. Va. 747, 749 n.5, 639 S.E.2d 839, 841 n.5 (2006). Purported future 

dangerousness is not a consideration in the guilt-innocence stage of a bifurcated proceeding. To 

permit such evidence to go before the jury comes well within Rule 403' s prohibitions. "[I]t is 

improper to elicit at the guilt phase of a capital trial evidence of a defendant's future 

danger.ousness because such evidence, although relevant at the penalty phase, would tend only to 

confuse the jury in its consideration of whether the defendant was guilty of committing the 

offense." Ex parte Boyd, 715 So. 2d 852, 854 (Ala. 1998). 

Moreover, the unfair prejudice Ms. Spriggs' testimony engendered was particularly 

acute. First, lethality assessment indexes have been criticized in the past and its admissibility has 

been found wanting. Petriciolet v. State, 442 S.W.3d 643, 653 (Tex. Ct. App. 2014). Second, as 

to the questionable lethality assessment index, Ms. Spriggs testified as an expert witness. As this 

Court has identified, "[l]ay jurors tend to give considerable weight to 'scientific' evidence when 

presented by 'experts' with impressive credentials." State v. Leep, 212 W. Va. 57, 71, 569 S.E.2d 

133, 147 (2002) (quoting California v. Kelly, 549 P.2d 1240, 1245 (Cal. 1976)). And as this 

Court has identified "[t]here is the danger that the jury will place too much emphasis on the 

testimony of the witness because ofhis or her status as an expert[.]" State v. McCoy, 179 W. Va. 

223, 228, 366 S.E.2d 731, 736 (1988). In short, "[i]n the context of a criminal trial, expert 
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scientific testimony solicits the danger of undue prejudice or confusing the issues or misleading 

the jury because of its aura of special reliability and trustworthiness." State v. Ballard, 855 

S.W.2d 557, 561 (Tenn. 1993). The risks associated with Ms. Spriggs' testimony falls well 

within the prohibitions of Rule 403. Because of the aura of scientific evidence, the jury could 

have given the Spriggs' testimony undue weight and permitted it to impermissibly bolster Ms. 

Mullen's testimony. The circuit court abused its discretion in admitting the evidence. 

2. 	 Ms. Spriggs impermissibly invaded thejury's province in vouching/or Ms. 
Mullen's credibility. 

Ms. Spriggs' testimony impermissibly invaded the jury's province by impermissibly 

vouching Ms. Mullen's testimony, a crucial aspect of Petitioner's defense. See, e.g., A.R. at 353 

(defense closing argument that "Ms. Mullin's credibility is zero.") 

When the State introduces expert testimony of psychological syndromes the expert may, 

based on objective findings, opine whether the claimed victim comports with the psychological 

and behavioral profile. See Syl. Pt. 7, State v. Edward Charles L., 183 W. Va. 641, 398 S.E.2d 

123 (1990). The expert may not opine he or she personally believes the witness or personally 

believes the defendant committed a crime, either implicitly or explicitly, as such opinions 

improperly and prejudicially invade the jury's province. Syl. Pt. 7, Edward Charles L.; Syl. Pt. 2, 

State v. McCoy, 179 W. Va. 223, 366 S.E.2d 731 (1988). Yet that is precisely what occurred in 

the instant case. Indeed, this case is legally indistinguishable from State v. McCoy. 

In McCoy, McCoy was convicted of second degree sexual assault against a consent 

defense. The State called an expert witness who testified the victim's behavior conformed to 

someone who had been sexually assaulted. Id. at 225-26, 366 S.E.2d at 733. The expert further 

stated the victim was "'still traumatized by this experience.'" ld. at 226, 336 S.E.2d at 733. This 
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Court held the testimony inadmissible, as the expert's "reference to this experience was 

tantamount to an opinion that [the claimed victim] had, in fact, been raped by the defendant" and 

"amounted to a statement that she believed the alleged victim, and by virtue of her expert status 

she was in a position to help the jury determine the credibility of the most important witness in a 

rape prosecution." 179 W. Va. at 229,366 S.E.2d at 737. Thus, the expert's "conclusion that she 

believed that [the claimed victim] had been raped 'encroach[ ed] too far upon the exclusive 

province of the jury to weigh the credibility of the witnesses and determine the truthfulness of 

their testimony[.]'" /d., 366 S.E.2d at 737 (citation omitted). This Court also found the expert 

lacked credibility, concluding that merely interviewing the putative victim on the eve of trial 

when considerable time had passed between the alleged incident and trial allowed the claimed 

victim to "fabricate post-rape behaviors consistent with rape trauma syndrome" and that "[u ]nder 

these circumstances, [the expert] testimony had the potential to confuse and mislead the jury in 

making a factual determination as to whether [the claimed victim] was raped." 179 W. Va. at 

229,366 S.E.2d at 737. 

Ms. Spriggs' testimony violated McCoy because it vouched for Ms. Mullen and implicitly 

told the jury that Petitioner perpetrated a kidnapping and was a bad man who engaged in 

domestic violence. 

For example, the following exchange occurred where Ms. Spriggs agreed a kidnapping 

occurred: 

Q. 	 Did this occur [evidence related to the lethality index] at a time shortly 
after [Ms. Mullen] had moved away from Mr. Blickenstaff? 

A. 	Did what occur? 

Q. 	 The kidnapping from August of2014? 
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A 	 It sounds like, yes. 

AR. at 291. 

Likewise, the following exchange occurred: 

Q. 	 I'd like to turn your attention to some of the behaviors that actually occurred 
in this incident. First, there was testimony by Ms. Mullen that Mr. 

Blickenstaff threw her phone and his cell phone out the window, and that he 
took the phone from her. Is that typical of a domestic violence situation? 

A. Yes. So that cut off her ability to contact anyone that she knows at all out of 

the situation. She could not contact anyone she knows would help her, and 
they have also taken away the comfort that she had in de-escalating the 
situation. Also, this incident is unique in that perpetrators, typically, have a 

comfort zone where they will use violence. It's usually in the home or in the 
car, if that's where it happens all the time, but this was definitely out of his 

comfort zone, and also that caused it to be out of her comfort zone of de
esclating. She couldn't use the phone, couldn't contact anyone, had to resort 
to typical de-escalating behaviors. 

AR. at 293-294 (emphasis added). Ms. Spriggs agreed there were "behaviors that actually 

occurred in this incident." This testimony demonstrated that she believed Ms. Mullen. Ms. 

Spriggs also testified that "this was definitely out of his [Petitioner's] comfort zone[,]" implying 

her belief Petitioner actually kidnapped Ms. Mullen. Neither of these statements can survive 

McCoy. 

Second, Ms. Spriggs demonstrated her belief Petitioner was a perpetrator of domestic 

violence: 

Q. Let me ask you now about the threats to harm Ms. Mullen. The threats to 
carve his initials into her face, is that a typical threat of domestic violence? 
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A. 	 It's not a typical threat of a perpetrator. It's typical of persons that are more 
likely to kill. When I heard that, I was immediately alarmed because I have 
worked with a lot of victims, and that's not a usual threat. 

A.R. at 295. Ms. Spriggs' testimony agam was premised on her agreeing that Petitioner 

threatened to carve his initial into Ms. Mullen thus vouching for Ms. Mullen's veracity. 

Finally, the most damning violations occurred at the end ofMs. Spriggs' testimony: 

Q. Ms. Spriggs, do you have an opinion to a reasonable degree 	of certainty in 
your field whether the actions of the victim, that is permitting the defendant to 
stay at her home after he had already abused her, keeping him involved in her 
life and the daughter's life, even during the kidnapping itself, failing to report 

the kidnapping or seek medical treatment after it happened and allowing him 
to stay at her home the night after the kidnapping, whether that is consistent 
with being a victim ofdomestic abuse? 

A. 	Yes, definitely. 

A.R. at 295. 

Ms. Spriggs agreed that there was a kidnapping perpetrated by Petitioner and that Ms. 

Mullen was a domestic violence victim at the hands of Petitioner, all plain violations ofMcCoy. 

Moreover, as in McCoy, there was a long period of time between when the alleged 

offense occurred and when Ms. Spriggs saw the victim testify-roughly nineteen months from 

August 2014 to March/April 2016, well exceeding the eight month time period McCoy found 

impermissible because it allowed the putative victim to tailor her story, a particular problem here 

where the defense was fabrication. 

The evidence violated McCoy. Petitioner's conviction should be reversed and a new trial 

awarded. 
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B. 	 The circuit court abused its discretion by allowing Ms. Spriggs to testify as 
an expert witness as to domestic violence where Petitioner was not on trial 
for domestic violence. Such evidence was irrelevant and was confusing and 
misleading to the jury and was unfairly prejudicial to Petitioner. 

Ms. Spriggs testified repeatedly about domestic violence. A.R. at 284-290. However, 

Petitioner was not on trial for domestic violence; the circuit court dismissed those counts pretrial. 

A.R. at 132. The domestic violence evidence related to charges that Petitioner was not facing. 

The domestic violence evidence could not be relevant. Moreover, it could have confused the jury 

as to what charge Petitioner was on trial. This is one of the quintessential reasons to exclude 

evidence under Rule 403. See Barnes v. Simmons, 198 F. App'x 376, 378-79 (5th Cir. 2006) 

("[I]ntroducing the 1970 order into evidence would have created a danger of confusing the issues 

and misleading, as warned against by rule 403. The school district was not on trial for violating 

the 1970 order; it was accused only of discriminating against Barnes in violation oftitle VI!."). 

C. The circuit court abused its discretion by allowing into evidence Petitioner's 
2013 Maryland second degree assault conviction against the claimed victim 
in this case as other acts evidence under Rule of Evidence 404(b) to show that 
the putative victim had a reason to fear Petitioner when such evidence was 
irrelevant, confusing, misleading and unfairly prejudicial. 

Rule of Evidence 404(b)(1) & (2) provides, in relevant part, "[e]vidence of a crime, 

wrong, or other act is not admissible to prove a person's character in order to show that on a 

particular occasion the person acted in accordance with the character. This evidence may be 

admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, 

knowledge, identity, absence of mistake, or lack of accident." "Rule 404(b) determinations are 

among the most frequently appealed of all evidentiary rulings, and the erroneous admission of 

evidence of other acts is one of the largest causes of reversal of criminal convictions." State v. 

McGinnis, 193 W. Va. 147, 153, 455 S.E.2d 516, 522 (1994). "It is equally inescapable that 
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where a trial court erroneously admits Rule 404(b) evidence, prejudicial error is likely to result." 

Id., 455 S.E.2d at 522. Consequently, "[t]his Court takes seriously claims of unfair prejudice." 

State v. LaRock, 196 W. Va. 294,311,470 S.E.2d 613,630 (1996). And such unfair prejudice is 

particularly dangerous when dealing with prior convictions. "The danger of undue prejudice is 

far from theoretical. 'That juries treat prior convictions as highly probative has been confirmed 

by empirical investigations. ", United States v. Linares, 367 F.3d 941, 945--46 (D.C. Cir. 2004) 

(citation omitted). "A concomitant of the presumption of innocence is that a defendant must be 

tried for what he did, not for who he is. The reason for this rule is that it is likely that the 

defendant will be seriously prejudiced by the admission of evidence indicating that he has 

committed other crimes." United States v. Myers, 550 F.2d 1036, 1044 (5th Cir. 1977). Such 

unfair prejudice permeated Petitioner's trial with the admission of inadmissible Rule 404(b) 

evidence. 

Because of the particularly prejudicial nature of 404(b) evidence, this Court has set forth 

the required steps and analysis a circuit court must follow before admitting such evidence: 

Where an offer of evidence is made under Rule 404(b) of the West 
Virginia Rules of Evidence, the trial court, pursuant to Rule 104(a) of the West 
Virginia Rules of Evidence, is to detem1ine its admissibility. Before admitting the 
evidence, the trial court should conduct an in camera hearing as stated in State v. 
Dolin, 176 W. Va. 688, 347 S.E.2d 208 (1986). After hearing the evidence and 
arguments of counsel, the trial court must be satisfied by a preponderance of the 
evidence that the acts or conduct occurred and that the defendant committed the 
acts. If the trial court does not find by a preponderance of the evidence that the 
acts or conduct was committed or that the defendant was the actor, the evidence 
should be excluded under Rule 404(b). If a sufficient showing has been made, the 
trial court must then determine the relevancy of the evidence under Rules 401 and 
402 of the West Virginia Rules of Evidence and conduct the balancing required 
under Rule 403 of the West Virginia Rules of Evidence. If the trial court is then 
satisfied that the Rule 404(b) evidence is admissible, it should instruct the jury on 
the limited purpose for which such evidence has been admitted. A limiting 
instruction should be given at the time the evidence is offered, and we recommend 
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that it be repeated in the trial court's general charge to the jury at the conclusion 
of the evidence. 

Syl. Pt. 2, State v. McGinnis, 193 W. Va. 147, 455 S.E.2d 516 (1994). As this Court has 

explained, "[i]n the exercise of discretion to admit or exclude evidence of collateral crimes and 

charges, the overriding considerations for the trial court are to scrupulously protect the accused 

in [the] right to a fair trial while adequately preserving the right of the State to prove evidence 

which is relevant and legally connected with the charge for which the accused is being tried." 

Syl. Pt. 16, State v. Thomas, 157 W. Va. 640, 642, 203 S.E.2d 445, 449 (1974). 

This Court has detennined: 

The standard of review for a trial court's admission of evidence pursuant 
to Rule 404(b) involves a three-step analysis. First, we review for clear error the 
trial court's factual detennination that· there is sufficient evidence to show the 
other acts occurred. Second, we review de novo whether the trial court correctly 
found the evidence was admissible for a legitimate purpose. Third, we review for 
an abuse of discretion the trial court's conclusion that the "other acts" evidence is 
more probative than prejudicial under Rule 403. 

LaRock, 196 W. Va. at 310-11, 470 S.E.2d at 629-30. The 2013 Maryland conviction was 

irrelevant and, if relevant, was unfairly prejudicial. 

The State offered the 2013 Maryland second degree assault conviction to show Petitioner 

allegedly hanned Ms. Mullen in the past which meant she would be scared he would carry out 

his purported threats and that the kidnapping constituted a common scheme or plan to control 

Ms. Mullen. A.R. at 101-102, 427-428. This evidence is (1) irrelevant; and (2) unfairly 

prejudicial. 

1. The 404(b) evidence is not relevant. 
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The circuit court found the Maryland conviction probative as to Ms. Mullen's knowledge 

Petitioner had assaulted her before and thus had reason to think he would do so again as part of 

the kidnapping. A.R. 431 ("This evidence is offered by the State for the purpose of showing that 

the victim was previously physically harmed by the defendant, [and] was aware that he would 

follow through on threats to harm her[.],,). This is the kind of propensity rationale Rule 404(b) 

precludes. 

Rule 404(b) specifically provides, "[e]vidence of a crime, wrong, or other act is not 

admissible to prove a person's character in order to show that on a particular occasion the person 

acted in accordance with the character." Rule 404(b) prevents the inference that since someone 

acted a certain way once, that person will act that way again. "[T]he prosecution has the burden 

of identifying a specific and relevant purpose that does not involve the prohibited inference from 

character to conduct." McGinnis, 193 W. Va. at 155, 455 S.E.2d at 524. Yet that is exactly the 

reasoning here, because Petitioner acted one way in the past (by committing second degree 

assault), he would act that way in the future (by committing assault again). 

Moreover, the State asserted the Maryland conviction showed why Ms. Mullen reacted 

the way she did during the claimed kidnapping. But her responses to conduct she testified to was 

not the sort of counterintuitive behavior that needed explaining to a jury. Ms. Mullen testified 

she feared Petitioner based on his alleged conduct during the purported kidnapping. A.R. at 244, 

253, 261. She also testified that she did not call the police because Petitioner had her daughter. 

A.R. at 263. An average juror could judge the reasonableness of any response without the aid of 

the prejudicial 404(b) evidence. 

Finally, the State had no need for the Rule 404(b) evidence which renders the conviction 

inadmissible. "[C]ollateral evidence is unnecessary where there is sufficient direct evidence to 
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prove the act and the manner in which the act was performed as alleged in the indictment." 1 

Palmer & Davis, Handbook on Evidencefor West Virginia Lawyers § 404.03[2][d]. Ms. Mullen 

provided testimony which is direct evidence. See, e.g., State v. Wright, No. A15-0955, 2016 WL 

1396771, at *1 (Minn. Ct. App. Apr. 11, 2016) ("Eyewitness testimony, such as the victim's 

testimony here, is direct evidence."); State v. Berry, 679 S.W.2d 868, 872 (Mo. Ct. App. 1984) 

("The victim's testimony in this case is direct evidence of the crimes charged."). The jury should 

have been permitted to judge credibility without the Rule 404(b) evidence. 

2. 	 The Rule 404(b) evidence risked confusing or misleading the jury and is 
unfairly prejudicial. 

Rule 404(b) is subject to Rule 403 so the conviction should have been excluded as it (1) 

risked confusing or misleading the jury; and (2) was unfairly prejudicial. 

Ms. Mullen testified she feared Petitioner based on his alleged conduct during the 

purported kidnapping. A.R. at 244, 253, 261. This evidence was sufficient for the jury to 

determine why Ms. Mullen acted as she did. There was no need for any additional evidence. See 

2 Weinstein, Federal Evidence § 404.21 (Joseph M. McLaughlin, ed., 2009) ("[T]he availability 

of other, less prejudicial, evidence on the same point ordinarily reduces the probative value of a 

given item of extrinsic evidence[.]"). 

3. 	 The cases the State relied on below do not support admission ofthe 404(b) 
evidence. 

In support of its 404(b) notice, the State cited State v. Winebarger, 217 W. Va. 117,617 

S.E.2d 467 (2005) (per curiam) and State v. Doman, 204 W. Va. 289, 512 S.E.2d 211 (1998) (per 

curiam). A.R. at 427-428. Neither support the State's position. 

In Winebarger, Winebarger argued with his son-in-law who he claimed was inebriated, 

violent, and aggressive. Id., 617 S.E.2d at 470. He claimed he tried firing a warning shot, but the 
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bullet struck the son-in-law killing him. Id., 617 S.E.2d at 470. The State offered Rule 404(b) 

evidence that Winebarger brandished a weapon on other occasions to show his experience in 

carrying, handling and brandishing pistols which he ''used in arguments to gain the upper hand 

and have his way." Id. at 121, 617 S.E.2d at 471. The State asserted because Winebarger's 

defense was accident, this evidence was appropriate. Id., 617 S.E.2d at 471. This Court agreed 

the evidence was admissible to show intent and the absence of accident or mistake. Id. at 123, 

617 S.E.2d at 473. This Court also considered significant that "[t]he evidence admitted in this 

case involved substantially similar conduct, similar circumstances, and similar provocations to 

the offense charged." Id. at 124, 617 S.E.2d at 474. There is no claim of accident or mistake in 

this case, Petitioner's defense at trial was Ms. Mullen was fabricating her story. Winebarger 

provides the State no solace. 

Moreover, the State cannot rely on Winebarger to justify intent. Other crimes evidence 

to show intent is admissible where "intent cannot be inferred easily from the conduct itself." 1 

Palmer & Davis, Handbook on Evidence/or West Virginia Lawyers § 404.03[2][e][vi]. This is 

the case at bar. Winebarger provides the State no support. 

Doman is also inapposite. In Doman, Doman suggested Heinze reported Doman's drug 

use so Doman badly beat Heinze. 204 W. Va. at 240, 512 S.E.2d at 212. Heinze's badly beaten 

body was found and Doman was charged with murder. Id., 512 S.E.2d at 212. Spitznogle 

testified Doman had beaten him because Doman believed he had informed on Doman's friend. 

Id. at 293,512 S.E.2d at 215. Spitznogle testified that, the day Heinze died, Doman asked him to 

tell Heinze what happens to those who put out statements on other people. Id., 512 S.E.2d at 215. 

Again this Court found the testimony admissible because of the similarities in the two 

offenses, "[t]he type of activity, beating by the appellant for reporting illegal drug activity, was 
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remarkably similar in both cases and tends to show that the appellant had acted according to a 

plan or in a particular manner." Id., 512 S.E.2d at 215. The Maryland conviction is not similar to 

the West Virginia offense and, for that reason, is inadmissible.3 

Petitioner's conviction should be reversed. 

CONCLUSION 

For the foregoing reasons, the conviction should be reversed. 

Respectfully submitted, 

MICHAEL L. BLICKENSTAFF 
By Counsel 

Scott E. Johnso 
W.Va. Bar No. 6335 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W.Va. 25311 
Phone: 304-558-3905 
Fax: 304-558-1098 
Scott.E.Johnson@wv.gov 

Counsel for Petitioner 

3Finally, the State did not cite State v. Hanna, 180 W. Va. 598, 378 S.E.2d 640 (1989), but that 
case is inapplicable. In Hanna, this Court held, "[w]here the lack of consent is an element of the 
crime, ... evidence of a defendant's prior violent behavior or incidents of bodily harm toward 
the victim or others of which the victim is aware may be admissible to show that her actions 
were not consensual, but were induced by fear." Id. at 607,378 S.E.2d at 649. Hanna has unique 
facts. In Hanna the kidnap victim accompanied Hanna and was never seen again. 180 W. Va. at 
598,601,378 S.E.2d at 643. Thus, there was no testimony from the purported victim available to 
the State. Without this evidence, the 404(b) evidence took on particular utility, a utility not 
present in this case since Ms. Mullen was available to testify. 
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