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REPLY SUMMARY 


The lower Court erroneously held that the Petitioner, West Virginia Consolidated Public 

Retirement Board (Board), abused its discretion by acting arbitrarily and capriciously in following 

the mandates of the statute in calculating Respondent's retirement annuity rather than utilizing an 

ultra vires settlement agreement between the Respondent and his employer. West Virginia Code 

§18-7 A-3(12) requires retroactive salary payments made pursuant to a Court Order to be "allocated 

to and considered paid in the periods in which the work was or would have been done." The lower 

Court held that the Petitioner Board should have ignored the law and followed the settlement 

agreement which added the settlement of $54,532.00 to Respondent's 2009 salary (the year of the 

settlement) as opposed to apportioning it amongst the years he was underpaid (1996-2001). 

It is simply not possible for the Petitioner Board to have acted "arbitrarily and capriciously" 

by following the directive of a statute. The lower Court acted "arbitrarily and capriciously" and in 

contravention of the statute by directing the Petitioner Board to follow the ultra vires settlement 

agreement as opposed to the statute. Additionally, the lower Court's Order should be reversed 

because, contrary to statute and common law, it authorizes the misuse ofretirement trust fund money 

in order to fund a civil settlement between an employer and employee by allowing the employee to 

"spike" the final average salary used in the calculation of his retirement annuity. 

Opposing counsel's response briefand the lower Court's Order operate under the fallacy that 

all public money is public money; and, therefore, it does not matter from which pool of money a 

public settlement is paid. This fallacy ignores the basic core principles oflaw which govern trust 

accounts. Allowing Respondent to spike his final average salary to increase his retirement annuity 

is contrary to statute and common law, harmful to all of the other participants in the trust fund, and 

a breach ofthe Petitioner Board's fiduciary duty as the Teachers Retirement System (TRS) Trustee. 
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REPLY TO SUMMARY RESPONSE 


I. It is not possible to act "arbitrarily and capriciously" by following the directive ofa statute. 

The Circuit Court erred in holding that the Petitioner Board abused its discretion when it 

acted arbitrarily and capriciously in denying the benefit of the litigation settlement between the 

Respondent and his employer. The settlement agreement was an ultra vires agreement because it 

was contrary to the explicit directive of a statute which governs the calculation of retirement 

annuities and because the Lincoln County BOE does not have the authority to use retirement trust 

fund money to settle a civil suit with an employee. See W. Va. Code §18-7A-3(12). As discussed in 

Petitioner's initial brief, Petitioner Board also does not have the discretion or authority to act 

contrary to statute; and, the lower Court cites no authority, statute or common law, for its ruling that 

the Petitioner Board was authorized to act contrary to the statute. 

Pursuant to W.Va. Code §29A-5-4(g)(6), the lower Court and opposing counsel cite the 

correct standard of review; however, they misapply this standard by distorting the meaning of the 

terms. Opposing counsel cites Black's Law Dictionary'S definition of arbitrary and capricious as 

being an "unreasonable action without consideration or in disregard offacts or law.,,1 However, the 

definition cited by opposing counsel more aptly describes the action ofthe lower Court in ordering 

the Petitioner Board to follow the directive ofthe settlement agreement rather than the statute. The 

Petitioner Board's Final Order followed the mandate of the statute in calculating Respondent's 

retirement annuity. The lower Court's Order and Respondent's settlement agreement with his 

employer were entered in complete disregard ofthe statute. Thus, the Petitioner Board's Final Order 

was not an "unreasonable action without consideration or in disregard of facts or law." 

IRespondent's brief, page 11. 
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However, Respondent's settlement agreement with his employer which was ultimately used 

by the Court to order the Petitioner Board to perform a calculation contrary to statute was clearly an 

"unreasonable action without consideration or in disregard offacts or law." It was the Respondent, 

his employer, and the lower Court who acted arbitrarily and capriciously in contravention of the 

statute, not the Petitioner Board. 

The facts ofthis case are not disputed. Respondent accepted a settlement from his employer 

which was structured in a way to inflate his retirement annuity, all ofwhich was contrary to statute 

and without the knowledge or approval of Petitioner Board.2 The Petitioner Board calculated 

Respondent's retirement annuity pursuant to W.Va. Code §18-7 A -3 (12) which requires retroactive 

salary payments made pursuant to a Court Order to be "allocated to and considered paid in the 

periods in which the work was or would have been done." 

Petitioner Board applied the statute. The Respondent and lower Court acted in contravention 

and disregard ofthe statute. Action that is arbitrary or capricious is action that does not follow the 

directives ofa statute. The lower Court's action was arbitrary and capricious because it directed the 

Petitioner Board to ignore the law and utilize an ultra vires agreement between the Respondent and 

his employer to calculate Respondent's retirement annuity rather than the statute. 

II. The Respondent's employer cannot use retirement trust fund money to settle a suit with 
the Respondent. 

Respondent's settlement agreement with his employer provided that Respondent would be 

paid a lump sum amount of $70,000.00 of which $54,532 was for wages. (AR 149-153). There is 

2Respondent asserts in his brief that there is no evidence that the Petitioner Board did not 
participate in the settlement; however, it is rather difficult to prove a negative and Respondent 
admitted during the administrative hearing that the Petitioner Board was not consulted regarding 
his retirement benefits by Respondent or his employer. (AR 104). 
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nothing in the settlement agreement suggesting any allocation ofthe wages to any year in which the 

wages were earned; however, the settlement reflects and all of the parties agree that the settlement 

involved the underpayment ofwages for the years of1996-2001. (AR 149-153). Respondent admits 

that the Petitioner Board was not a part ofthe negotiations or settlement. (AR 104). 

Opposing counsel and the lower Court assert that although not explicit in the agreement that 

the parties intended for this settlement to be treated as though the salary was earned in 2009 even 

though it was actually for the underpayment ofwages from 1996-2001. Opposing counsel further 

asserts that the superintendent and Lincoln County Board of Education believed the settlement to 

be binding. Additionally, the lower Court found "while it may be argued that the [Respondent 

Hunting] andlor the Board of Education of Lincoln County did not adequately express their intent 

in the respective settlement, or settlement documents, or follow-up documents, etc., it cannot be 

argued that such was not their intent .... since it was this very Court before this very judge that the 

issues were addressed, litigated and resolved." CAR 6). 

However, it simply does not matter what the intent was of the Respondent, his counsel, the 

superintendents, or the Lincoln County BOE because they do not have the authority to structure a 

settlement that would be partially funded with money that does not belong to them, and more 

importantly money that comes from a retirement trust fund account. 

The settlement enforced in this manner would mean that the majority of the money would 

come from the Teachers Retirement System Trust fund rather than Respondent's employer, Lincoln 

County BOE. Allowing Respondent to inflate his final average salary in this manner means that 

what appears to be a $70,000.00 settlement is actually far greater because it results in the statutorily 
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prohibited increase to Respondent's annual retirement annuity by approximately $8,400 per year.3 

Thus, in ten years Respondent would receive an additional $84,000 and in twenty years an additional 

$168,000, etc ... West Virginia Code §18-7 A-3(12) prevents this very act, the spiking ofone's fmal 

average salary, by requiring retroactive salary payments made pursuant to a Court Order to be 

"allocated to and considered paid in the periods in which the work was or would have been done." 

As discussed more fully in Petitioner's initial brief, "a governmental unit is not estopped to 

deny the validity of ultra vires acts ofits officers. 31 C.J.S., Estoppel Section 143, page 719. See 

also 19 Am. Jur., Estoppel, Section 167, page 819; 7 M.J. Estoppel, Section 7, page 246. A state or 

one ofits political subdivisions is not bound by the legally unauthorized acts of its officers; and all 

persons must take note of the legal limitations upon their power and authority. ( emphasis added) 

Schippa v. West Virginia Liquor Control Commission; Armstrong Products Corporation v. Martin; 

State v. Conley; The City o/Beckley v. Wolford et. al.; Coberly v. Gainer; State v. Chilton, ....... [full 

citations omitted). " Id. at p. 329. Additionally, in two recently decided cases by this honorable 

Court involving Petitioner Board, this honorable Court refused to enforce an employer's ultra vires 

promises to an employee when such contract/agreements were contrary to statute.4 

Pennitting employers to bind the state's Retirement Board with ultra vires acts by employers 

3The lower Court's Order reverses the Petitioner Board's Final Order and directs the 
Petitioner Board to include the $54,352.00 settlement in the calculation of Respondent's 
retirement annuity. (AR 8). An annuity from TRS is 2% multiplied by the member's final 
average salary (average of 5 highest years) multiplied by the member's years of service. See 
W Va. Code §18-7A-26. Adding $54,352.00 to Respondent's fmal average salary results in 
Respondent receiving an additional $8,413.69 annually. [ ($54,352.00/5) x 38.7 (years of service) 
x .02 = $8,413.69] 

4 W.V. Consol. Pub. Ret. Bd. V. Jones, 760 S.E.2d 495 (2014); and, Curry v. W.V. 
Consol. Pub. Ret. Bd., 778 S.E.2d 637 (2015). 

Page -5

http:8,413.69
http:8,413.69
http:54,352.00
http:54,352.00


regarding pension benefits would have catastrophic implications for public pensions and be contrary 

to statute and long standing common law principles regarding fiduciaries and trust accounts. 

If Respondent and his employer believe that Respondent is entitled to more money for his 

grievances, then that money should come from Respondent's employer, Lincoln County BOE, not 

the TRS trust fund. 

III. The lower Court's Order ignores the basic core principles of law which govern trust 
accounts. The corpus of the Teachers Retirement System trust fund can only be used for the 
purpose for which the moneys were entrusted. 

The lower Court's Order ignores the basic core principles oflaw which govern trust accounts. 

The "body corporate" (money/assets) in the Teachers Retirement System (TRS) constitutes a trust.5 

The terms of the trust contract are spelled out in the TRS statutes. W.V.a. Code §18-7A-l et seq. 

(1941). The corpus of the Teachers Retirement System trust fund can only be used for the purpose 

for which the moneys were entrusted. The Petitioner Board, as the TRS Trustee, has the highest 

fiduciary duty to maintain the tenns of the trust, as spelled out in statute.6 

The statute in this case is clear and unambiguous. Pursuant to W.Va. Code §18-7A-3(12), 

retroactive salary payments made pursuant to a Court Order are to be "allocated to and considered 

paid in the periods in which the work was or would have been done." This statute explicitly and 

specifically prohibits the spiking ofone's final average salary to inflate his or her retirement annuity 

which is exactly what the Respondent, his employer, and the lower Court did. Whereas, Petitioner 

Board's Final Order applied the statute, W.Va. Code §18-7A-3(12), and apportioned the $54,352 

settlement evenly amongst the years of 1996-2001, the years in which the salary would have been 

5Dadisman v. Moore, 384 S.E.2d 816,181 W.Va. 779 (1988), syllabus points 2 & 3. 

6Id. at syllabus point 5. 
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earned. (AR 45-53). 

The lower Court's Order allows Respondent to "spike" his final average salary by adding the 

2009 settlement to the wages he earned in 2009 (the year it was paid), or in the alternative adding 

it to his final average salary, either way the result is the same. Respondent's 2009 salary was never 

disputed. His grievances and civil actions involved the underpayment of wages for the years of 

1996-2001.7 The Respondent's employer and the lower Court do not have the authority to use TRS 

trust money in that manner or in any manner that is contrary to statute. Respondent's assertion that 

he would not have accepted the settlement otherwise, misses the point that his employer cannot use 

trust fund money to pay his settlement. The Lincoln County Board of Education does not have 

authority or even access to the TRS trust account. It is the responsibility of the Lincoln County 

Board ofEducation to pay Respondent's settlement, not the participants ofthe Teachers Retirement 

System. 

"The trust funds are not taxpayers' money. The trust funds have been earned by plan 

participants for the benefit ofthe trust, thus, the funds are not public property." WVEA v. CPRB, 460 

S.E.2d 747, 194 W.Va. 501 (1995), syllabus point 9. Any use ofthe TRS trust fund for a purpose 

unrelated to that for which the contributions were intrusted is "an adverse modification ofvested 

rights" of the TRS participants and "constitutes an expropriation." Id.. syllabus point 9. 

Allowing Respondent to spike his final average salary to increase his retirement annuity to 

7Respondent's salary for 2009-2010 was $78,519.60, with the settlement added in it 
becomes $132,871.60. Respondent's final average salary, excluding the 2009 settlement, was 
$75,982.76. Respondent's final average salary with the 2009 settlement added in would be 
$86,853.16. Whether the $54,352 settlement is added to the 2009 salary or to the final average 
salary, the result is the same, which is an increase to the annual annuity of approximately 
$8,400.00. 
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satisfy a civil settlement is a somewhat cleverly disguised expropriation. Because it is an 

unauthorized depletion of trust assets which is hannful to all of the other plan participants and 

contrary to statute, it would be a breach of the Petitioner Board's fiduciary duty as the TRS trustee 

to honor the settlement. 

IV. Summary 

Wherefore, Petitioner prays that this honorable Court will reverse the Circuit Court's 

Administrative Appeal Order: Reversing CPR Order entered on June 3, 2016. 

RESPECTFULLY SUBMIITED, 

Counsel for Petitioner, 

West Virginia Consolidated Pubic Retirement Board, 


ByCounsel: ~~~ ~~-tE;
J. J ee egato, WVSB #6978 
West Virginia Consolidated Public Retirement Board 
4101 MacCorkle Ave. S.E. 
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Cell (304) 549-8488 
Email: Jeaneen.J.Legato@wv.gov 
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