
IN THE CIRCUIT COURt RECEIVED 
OF LINCOLN COUNTY, 

WEST VIRGINIA: 2016 JUN - 3 PH 12: qI 

OIRCUIT CLERK 
Ollie D. Hunting, LINCOLN CO. WV 

Appellant, 

v. Civil Action No. 12-AA-l 

West Virginia Consolidated Public 
Retirement Board, Teresa L. Miller, 
Acting Executive Director; 

Appellee. 

ADMINISTRATNE APPEAL ORDER: 

Reversing CPR Board Order 


Procedural Posture 

This is an appeal of by the original Petitioner, Ollie Duane Hunting, a member of the 

Teachers Defined Contribution Systeni (TDC), of a decision by the Appellee, West Virginia 

Consolidated Public Retirement Board (the Board), to deny his request to have his settlement funds 

from his civil action(s)/administrative appe~s with his employer, the Lincoln County Board of 

Education, treated as salary and wages and to receive credit toward his retirement for doing such, as 

all such is outlined in the underlying cases as they were addressed and resolved before this court in 

those proceedings, with the Hearing Examiner's filed in accordance with the applicable provisions 

of the ''West Virginia Administrative Procedures Act", codified as West Virginia Code s29A-5-4. 

WHEREUPON, the Court notes fonn its review of the record generated that an 

administrative hearings held previously in this matter, as well as the entire administrative record 
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generated before the Consolidated Public Retirement Board (e. g. "CPRT Board"), and with the 

Court taking judicial notice of the entirety of the record(s) generated in the consolidated 

proceedings previously entertained and settled before this Court in Civil Action No. OO-C-44, No. 

99-AA-16, and No. 97-AA-12, in accordance with the applicable provisions ofRules 2.01 and 2.02 

of the West Virginia Rules ofEvidence. 

THEREUPON, within that context, the Court notes that on or about March 1,2012, the Board 

issued its Final Order, which adopted the Hearing Officer's Recommended Decision to deny the 

Petitioner's request for the specifically identified funds (e. g. $54,3520.00 of the total settlement of 

$70,000.00) from the Board of Education settlement to be treated as salary and wages to be 

included in the bases of the calculation of his retirement. on March 28, 2012, Mr. Hunting filed a 

Petition for Appeal with this Court, after which time the Court received the assimilated record, with 

the Court scheduling and holding hearings; entertaining oral presentations; and receiving 

submissions from the respective parties on the same as well. 

THEREUPON, after reviewing the entire record within the context of the applicable legal 

authorities,- while taking into consideration the respective points and authorities cited and relied 

upon by counsel, and the facts and circumstances peculiar to this case, this Court has determined as 

a matter of law as well as equity that it is reasonable and necessary to REVERSE the Fin~ Order 

entered March 1, 2012, by the West Virginia Consolidated Public Retirement Board, based upon the 

determinations of fact and law as they are set out hereinafter. 

Discussion ofFacts and Law 

This matter was brought before this Court in accordance with the applicable provisions of 

West Virginia Code §29A-5-4, with sub-section 4(g) ofthe Act governing the standard and scope of 

review of contested administrative decisions, and may be set out in particularity as follows: 

(g) The Court may affirm the ...decision of the agency or remand the case for 
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further proceedings. It shall reverse, vacate or modify the ...decision ofthe 

agency ifthe substantial rights ofthe petitioner ...have beep. prejudiced because 

the administrative ...decisions are: 

(1) In violation of constitlltional or statutory provision; or 

(2) In excess ofstatutory authority or jurisdiction ofthe agency; or 

(3) Made upon unlawful procedure; or 

(4) Affected by other error oflaw; or 

(5) Clearly wrong in view of the reliable, probative and substantial evidence 
on the whole record; or 

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly 
unwanted exercise ofdiscretion. 

In the Court's review and consideration of the CPR Board's decision below, the Court's 

review recognizes that the Board's decision in its broad sense, or its broad application, is not being 

challenged, or not being considered, on any other findings and conclusions than those presented by. 

this unique set offacts and circumstances. In many other possible sets offacts and circum~tances, 

the application by the Board of the legal requirements of the particular program would be 

reasonably acceptable. Given such considerations, the Court places the Board's decision within that 

ofwhether or not the decision and its impact produces an order, only upon the presented facts and 

circumstances, fact which is "arbitrary or capricious", "or characterized by abuse of discretion", 

"or clearly unwarranted exercise ofdiscretion", which are statutorily prohibited by the express 

provisions of Code §4(g)( 6). 

Again, within this context of the particularity offacts and law, the Court notes the following 

operative facts and circumstances most material for the Court's review and consideration under this 

standard. Moreover, the Court notes that for the most part these same facts appear to the Court to 

be uncontested by both sides in this dispute, with the primary issue being what is the effect or the 
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impact upon this Petitioner. The Petitioner argues that the Board's decision is clearly a violation of 

those elements set out in Code §4(g)( 6), as being "arbitrary and capricious", applied in such a 

manner as to ''produce an abuse ofdiscretion", and clearly results from an "abuse ofdiscretion". In 

summary, the Appellee argues that it does not, and that there are no such results in violation of 

Code §4(g)( 6). 

Here, the Court notes that, firstly, the Petitioner is attemptIDg to realize the expressed bases of 

his settlement agreement with the Lincoln County Board ofEducation, as such was the express 

intent ofthe litigating parties before this Court. While it may be argued that the Petitioner and/or 

the Board of Education ofLincoln County did not adequately express their intent in the respective 

settlement. or settlement documents, or follow-up documents, etc., it cannot be argued that such was 

not their intent. The Court takes this position with the clear and unambiguous understanding of 

their intent, since it was this very Court before this very Judge that the issues were addressed, 

litigated and resolved. 

Secondly, and within this same context, the intent of the respective parties was to assign 

certain monies of the total amount of $70,000.00, as money damages (i. e. 15,648.00), and a 

certain amount as salary and wages due and owing (i. e. 54,352.00), which was to be used for 

purposes of calculating and establishing retirement benefits. 

Thirdly, for the Court to rule otherwise is be negate the good faith efforts of the respective 

parties in the litigation and settlement ofthe parties to this matter, which the Court without 

reservation refuses to do. 

Findings and Conclusions 

UPON MATURE CONSIDERATION OF ALL OF WHICH, the Court upon the entire 

record thusfar generated, and the grounds argued by the AppellantlPetitioner and the responses 
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argued by the Appellee/Respondent, does hereby roake the following findings of fact and 

conclusions oflaw: 

[1] That this Court has statutory and Rule-based jurisdiction and venue over the subject 

matter, as well as the respective parties hereto, in accordance with the applicable provisions ofWest 

Virginia Code §29A-5-4, oth~rwise mown and referred to as the "West Virginia Administrative 

Procedures Act", Rule 6 ofthe West Virginia Ru1es ofProcedure for Administrative Appeals; Rule 

22.01 et seq., of the West Virginia Trial Court Rules, together with respective points and 

authorities cited and relied upon herein; and, 

[2] That the Court approves and adopts those matters set out in the ''Discussion ...Section" 

set out above, as if expressly incorporated herein; and, 

[3] That the standard of review of the CPR Board's decision is statutorily outlined in West 

Virginia Code §29A-5-4, with sub-section 4(g) of the Act governing the standard and scope of 

review of contested administrative decisions, and may be set out in particularity as follows: 

'. 
(g) The Court may affirm the decision of the agency or remand the case for 

further proceedings. It shall reverse, vacate or modify the decision of the 

agency ifthe substantial rights of the petitioner ...have been prejudiced because 

the administrative ... decisions are: 

(1) In violation of constitutional or statutory provision; or 

(2) In excess of statutory authority or jurisdiction of the agency; or 

(3) Made upon unlawful procedure; or 

(4) Affected by other error of law; or 

(5) Clearly wrong in view of the reliable, probative and substantial evidence 
on the whole record; or 

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly 
unwanted exercise ofdiscretion[.]; and, 
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[4] That the Court notes the following operative facts and circumstances most material for 

the Court's review and consideration under this standard, with the Court noting that for the most 

part these same facts appear to the Court to be uncontested by both sides in this dispute, with the 

primary issue being what is the effect or the impact upon this Petitioner; and, 

[5] That as a result thereof, the Court believes that the CPR Board has arbitrarily and 

capriciously denied the Petitioner the benefits of the legal action and the resolution ofthe results of 

that litigation set out in the record to this case, as well as the records to Lincoln County Civil 

Acti~:ms No. 00-C-44, No. 99-AA-16, and No. 97-AA-12, in accordance with the applicable 

provisions of Rules 2.01 and 2.02 of the West Virginia Rules of Evidence; and as such, has 

correspondingly abused its discretion in effecting the Petitioner's preclusion from the benefits of 

such bases and the resulting calculation of retirement benefits; and, 

[12j That given the Court's determinations herein made, the Court hereby notes for the record 

the OBJECTIONS AND EXCEPTIONS ofeach ofthe respective parties to the Court's findings and 

conclusions; and, 

[13] That in light of all of the above, the Court has determined that it is just and reasonable, as 

, well as necessary and proper, to REVERSE the Final Order entered on March 1, 2012, by the West 

Virginia Consolidated Public Retirement Board, and to DIRECT the Appellee/Respondent to allow 

the AppellantlPetitioner, Ollie D. Hunting, the recalculation of the retirement benefits which have 

previously not been so calculated to include properly the $54,352.00 in the establishment of the 

Petitioner's retirement benefits; 

All of which is hereby ORDERED, ADJUDGED AND DECREED. 

It is further so hereby ORDERED, ADJUDGED AND DECREED that the Clerk ofthis Court 

shall provide notice of the entry this Administrative Appeal Order, by forwarding a certified copy 
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hereof, in accordance with the applicable provisions ofRules 10.02-12.06 ofthe West Virginia Trial 

Court Rules, unto all parties through counsel as appropriate, by USPS First Class Mail, Certified 

Return Receipt Requested, by hand delivery, or by facsimile transmission, at the addresses and/or 

Numbers set forth in the Court file herein. ~ 

ISSUED on this the 31 st day ofMay, 2~-' 

~ JUN 062016 
~~~.BY:______~ 
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