
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

DOCKET NO. 16-0955 

Doris E. Young, Individually and in Her 
Capacity as the Administratrix ofthe Estate of 
Gary Ray Young, 
Defendant BelowlPetitioner, RORY L. PERRY Il, CLERK 

SUPREME COURT OF APPEALI 
OF WEST VIRGINIA ..... 

v. 

Gary Douglas Young, 

Plaintiff BelowlRespondent. 

BRIEF FOR RESPONDENT 

Counsel for Respondent, Gary Douglas Young 

Perry W. Oxley (WV Bar #7211) 
Counsel ofRecord 
lE. White, Jr. (WV Bar #6515) 
l J arrod Jordan (WV Bar # 10622) 
Anspach Meeks Ellenberger LLP 
900 Lee Street East, Suite 1700 
Charleston, West Virginia 25301 
poxley@anspachlaw.com 
jwhite@anspachlaw.com 
jjordan@anspachlaw.com 
Telephone: 304-205-8063 
Facsimile: 304-205-8062 

mailto:jjordan@anspachlaw.com
mailto:jwhite@anspachlaw.com
mailto:poxley@anspachlaw.com


TABLE OF CONTENTS 


~1rj\1r~~~ ()~ 1r~ <:J\~~............................................................................1 


~~l{()~ J\1t(;1J~~1L•..•.••.••.•••••••••••••.••••••.••.•.•......... •...••••••••••••••••••••••••.5 


STATE~NT REGARDING ORAL ARGUMENT AND DECISION ..••••..•.••.•.......•••.•.6 


STANDARD OF REVIEW.................................................................................6 


~1t(;lJ~~~1r .•.......•..••••••.•.••••••••.•.............•• .••••.•••••••••••••....••....•..............••.•••••7 


I. 	 The Circuit Court Correctly Ruled that the Purchase and Sale Agreement 
is Valid and Enforceable as it is Neither Void for Lack of Consideration, 
Nor a FaDed Testamentary Disposition .........................................................7 


A. 	The Purchase and Sale Agreement is Supported by 
Separate Valid Consideration ................................................................7 


B. 	 Furthermore, the Circuit Court correctly ruled that the Purchase 

and Sale Agreement was incorporated by Reference into 

the Partnership Agreement ...................................................................8 


C. The Partnership Agreement and Purchase and Sale Agreement 

Were Not an Attempted Testamentary Disposition ••.•••.......•••••.•••••..•••.••••••10 


II. 	 The Circuit Court Correctly Ruled in Granting Summary Judgment 
in Respondent's Favor and Did Not Err in Ruling that Decedent's 
Partnership Interest Is to Be Valued at the Purchase and Sale Agreement 
Value for Elective Share Purposes .............................................................14 


A. 	 The Circuit Court's Analysis as Expressed in its September 7, 2016 
Order Was Proper ............................................................................14 


B. 	 Furthermore, Petitioner's Elective Share Should Be Calculated 

at Fifty Thousand Dollars ($50,000) under West Virginia Elective 

Share and Partnership Law .................................................................22 


C. Contrary to Petitioner's Assertions, 26 U.S.C. § 2703 

is Not Applicable to The Partnership Interest at Issue•..•..••............•.........••28 


~()~~lJSI()~............................................. ................................................29 


CERTIFICATE OF SERVICE..........................................................................31 


11 



TABLE OF AUTHORITIES 

CASES: 


Aetna Cas. & Surety Co. v. Fed Ins. Co., 148 W. Va. 160, 133 S.E.2d 770........................20 


Baltimore & Ohio Sw.Ry. Co. v. Voigt, 176 U.S. 498, 20 S. Ct. 385 (1900) ...........................16 


Barnes v. Koontz, 112 W.Va. 48, 163 S.E. 719 (1932) ................................................. 16 


Brown Estate, 446 Pa. 401, 289 A.2d 77 (1972) .....................................................23-27 


Chrystal R.M v. Charlie A.L., 194 W. Va. 138,459 S.E.2d 415 (1995) ................................7 


Clark v. United States, 289 U.S. 1,53 S. Ct. 465 (1933) ............................................... 14 


Cotiga Dev. Co. v. United Fuel Gas Co., 147 W. Va. 484, 128 S.E.2d 626( 1963)............ 11, 15 


Dan Ryan Builders, Inc. v. Nelson, 230 W. Va. 281, 737 S.E.2d 550 (2012) ..................7-9, 11 


Estate ofBlount v. Commissioner, 428 F.3d. 1338 (11 th Cir. 2005) ...................................28 


Estate ofCohen, 23 Phila. 373 (phila. Cnty. Ct. Cm. PI. 1992) ....................................... 13 


Estate o/Cohen ex rei. Perelman v. Booth Computers, 

421 N.J. Super. 134, 22A.3d991 (2011)..........................................................12 


Finch v. Inspectech, LLC, 229 W. Va. 147, 727 S.E.2d 823 (2012) ....................................6 


M & J Garage & Towing, Inc. v. W. Va. State Police, 227 W. Va. 344, 709 S.E.2d 194 (201. ....7 


Martin Estate, 365 Pa. 280, 74 A.2d 120 (1950) ........................................................25 


Mongold v. Mayle, 192 W.Va. 353,452 S.E.2d 444 (1990) ............................................ 17 


Newv. GameStop, Inc., 232 W. Va. 564,753 S.E.2d62(2013) ..................................11, 15 


Rease v. Kittle, 56 W. Va. 269, 49 S.E. 150 (1904) ......................................................8 


Reddyv. Cmty Health Found OfMan, 171 W. Va. 368,298 S.E.2d 906 (1982).....................8 


Rollyson v. Jordan, 205 W.Va. 368, 518 S.E.2d 372 (1999) ...........................................15 


Shortt v. Damron, 220 W. Va. 710, 649 S.E.2d 283 (2007) .............................................7 


State ex rei. U-Haul Co. v. Zakaib, 232 W. Va. 432, 752 S.E.2d 586 (2013) ......................8,9 


State ex rei. United States Fidy & Guar. Co. v. Canady, 194 W. Va. 431, 

460 S.E.2d 677 (1995) ..............................................................................14 


iii 




State ex reI. E.l Dupont de Nemours & Co. v. Coda, 103 W.Va. 676, 

138 S.E. 324 (1927) .................................................................................14 


Tabler v. Hoult, 110 W.Va. 542, 158 S.E. 782 (1931)...................................................8 


Timberlake v. Hef/in, 180 W. Va. 644,379 S.E.2d 149 (1989)....................................13, 25 


Valentine v. Sugar Rock, Inc., 234 W. Va. 526, 766 S.E.2d 785 (2014) ........................ 16, 21 


Wellington Power Corp. v. CNA Sur. Corp., 217 W. Va. 33,614 S.E.2d 680 (2005) ......... 14-16 


STATUTES: 

W.Va. Code §42-3-1 et. seq...... ............................................................................3 


W.Va. Code, 42-3-1 ..........................................................................................17 


W.Va. Code 42-3-1(a) ....................................................................................... 17 


W.Va. Code § 42-3-2 ........................................................................................25 


W.Va. Code 42-3-2(b)..................................................................................18, 23 


W.Va. Code 42-3-2(c) ...................................................................................18, 27 


W.Va. Code 47B-1-1 et. seq................................................................................ 16 


W.Va. Code §47B-I-3(a).................................................................. 11-12, 15-16,21 


20 Pa.C.S. § 2203 .............................................................................................25 


26 U.S.C. § 2703 .........................................................................................28-29 


26 U.S.C. § 2001, et. seq ................................................................................28-29 


26 U.S.C. § 2001(a) ..........................................................................................28 


RULES OF PROCEDURE: 


W.Va. R. App. P.. 20(a).......................................................................................6 


W.Va. R. Civ. P. 56....................................................................................20, 28 


LEGAL PERIODICALS: 

iv 



4B Michie's Jurisprudence Contracts § 40, at 56 (Repl.Vo1.l986) .................................... 15 


John W. Fisher, II, Statutory Reform Revisited: Toward a Comprehensive Understanding 

ofthe New Law ofIntestate Succession and Elective Share, 96 W.Va. 1. Rev. 85,87 (1993)....27 


OTHER: 

26 C.F.R. § 25.2703-2 (2015) ........................................................ , .....................28 


26 C.F.R. § 25.2703-1 (2015) ..............................................................................28 


v 



STATEMENT OF THE CASE 


Gary Douglas Young ("Respondent"), is the son of Gary Ray Young ("Decedent") and 

the stepson of Doris E. Young ("Petitioner") who married Decedent in 1982. (A.R. 0006, 0057

0058). On December 9, 1985, Respondent and Decedent formed G&G Investments, a West 

Virginia partnership, by executing an Agreement ofPartnership (A.R. 0035-0037).1 

On October 14, 1987, Respondent and Decedent executed the "Amended Partnership 

Agreement for G & G Investments A West Virginia Partnership" and the "G & G Investments 

Purchase and Sale Agreement" ("Partnership Agreement") (A.R. 0038-0040) and a Purchase and 

Sale Agreement ("Purchase and Sale Agreement") (A.R. 0041-0043), as these documents will be 

referred to individually throughout this brief.2 In pertinent part, the Partnership Agreement 

states: 

9. The partners may not sell, convey, assign or otherwise dispose of their 
partnership interest except to the other partner. 

10. In the event of the death of one of the partners prior to the otherwise 
termination of the partnership, the deceased partner interest in the partnership 
shall be governed by the provisions of a separate contract between all the partners 
hereto. The heirs, executors, administrators, or legal representatives of a deceased 
partner shall be bound by that separate contract. 

(A.R. 0039). 

Further, the Purchase and Sale Agreement includes the following provision: 

1. In the event of the death of the party of the first part, the party of the 
second part shall have the option to purchase the party of the first part's interest in 
the partnership for the amount of Fifty Thousand Dollars ($50,000.00), by 

The 1985 Agreement of Partnership provided various terms governing the agreement between the 
partners including the following language: "In the event of the death of one of the partners prior to the 
otherwise termination of the partnership, the partners hereby irrevocably grant to each other the exclusive 
right and option to purchase such deceased partner's interest in the partnership property from the estate of 
such deceased partner for an amount equal to one-half of the net book value of the partnership property as 
of the date of such partner's death, it being the intent of the partners that the surviving partner shall 
receive all of the partnership property." (A.R. 0035-0037). 

2 Both of these documents were prepared by Mark A. Sorsaia, Esquire. 

1 


I 

http:50,000.00


providing the legal representative of the estate of the party of the first part written 
notice of such election within six (6) months of the date of death of the party of 
the first part. 

The party of the first part's estate shall be paid in full the above referenced 
purchase price within one year after the notice ofthe party of the second part's 
election to purchase such interest. The above specified purchase price does not 
necessarily represent the fair market value ofthe party ofthe first part's interest 
in said partnership at the time of the formation of this agreement or in the 
future, but represents the amount the party of the first part desires the party of 
the second part to pay in order to receive full ownership of the partnership and 
its assets. 

(A.R. 0042) (emphasis added). These documents were never changed in any way by Respondent 

and Decedent, and had been in effect, unaltered, for over twenty six (26) years after their 

execution when Decedent passed away on November 1, 2013. (A.R. 0007). This appeal concerns 

how the Partnership Agreement and the Purchase and Sale Agreement address Respondent's 

right to purchase Decedent's interest upon his death and the right's impact on the elective share. 

On November 22, 2013 and again on February 18, 2014, Respondent sent, via certified 

mail return receipt requested to Petitioner, written notice of his intention to purchase Decedent's 

partnership interest for the fifty thousand dollars ($50,000), the price agreed upon in the 

Purchase and Sale Agreement. (A.R. 0044-0048). Petitioner refused delivery of Respondent's 

February 18, 2014 correspondence. (A.R. 0046-0048). Respondent then provided written notice 

to Petitioner on March 6,2014 by hand delivery. (A.R. 0049-0051). Petitioner responded with a 

March 10, 2014 letter to Respondent's counsel containing a variety of Biblical quotations and 

evidencing no intention to honor Respondent's right to purchase Decedent's partnership interest. 

(A.R. 0052-0053). 

Because Petitioner refused to honor the Purchase and Sale Agreement, Respondent filed a 

Petition for Declaratory Judgment and Associated Reliefin the Circuit Court of Putnam County 

on April 22, 2014. (A.R. 0030-0053). On May 9, 2014, Petitioner filed the Answer, 
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Counterclaim, Cross Claim and Third Party Complaint of Doris E. Young, Individually and In 

Her Capacity as the Administratrix of the Estate of Gary Ray Young, arguing that she is entitled 

to a fifty percent share of Decedent's augmented estate under W.Va. Code §42-3-1 et. seq. (A.R. 

0054-0063). 

Importantly, not taking into account any partnership interest at issue in this matter, 

Petitioner has already received approximately One Million Dollars ($1,000,000.00) in jointly 

held real estate and other assets that have passed to her through joint banking and other accounts 

after the death ofDecedent. (A.R. 0304-310). 

Specifically, as stated in the Appraisement of the Estate (Form 6.01) (A.R. 0304-0308) 

and Nonprobate Inventory of the Estate (Form 6.02) (A.R. 0309-0310) filed by Petitioner, 

Petitioner has already received: 

Real property titled jointly with Doris E. Young, Lot 102, Section 2, Stonegate, Scott 
District, Putnam County, W.Va. Map 213C, Parcel 0006, DB 306 PG 709 Assessed 
Value 119,280.00; Market Value: $250,000.00 

Real property titled jointly with Doris E. Young, Tract 1 containing .36 Acre, Scott 
District, Putnam County, W.Va., Map 213, Parcel 0022 0004, DB 320 PG 546 
Assessed Value: 300,00; Market Value: $50,000.00 

Real property titled jointly with Doris E. Young, Unit 20-201 Magnolia Place 
Horizontal Property Regime, Horry County, South Carolina, DB 2304 PG 644 Market 
Value: $100,000.00 

CD, Putnam County Bank, held jointly with Doris E. Young- $407,988.91 

Savings Account, Putnam County Bank, held jointly with Doris E. Y oung

$37,970.00 


Checking Account, Putnam County Bank, held jointly with Doris E. Young

$35,802.32 


Checking Account, Putnam County Bank, held jointly with Doris E. Young

$2,657.30 


3 


http:2,657.30
http:35,802.32
http:37,970.00
http:Young-$407,988.91
http:100,000.00
http:50,000.00
http:250,000.00
http:119,280.00
http:1,000,000.00


2010 Lincoln Navigator- $25,000.00. 3 

(A.R. 0304-0310). Furthermore, this appraisement form for the assets of Decedent's Estate 

submitted by Petitioner specifically listed the interest at issue and noted that the interest was an 

"[u]ndivided one-halfpartnership interest in G &G investments, a West Virginia partnership ..." 

(A.R. 0306). 

The parties below filed cross motions for summary judgment concerning the validity of 

the Purchase and Sale Agreement and Partnership Agreement and the impact of the agreements 

on Petitioner's elective share. After full briefing on the respective issues and hearings 

considering the record evidence and arguments of counsel the Putnam County Circuit Court 

issued an Opinion and Order on September 7, 2016, ruling on motions for summary judgment 

from Respondent, Petitioner, and Ms. Marion (who is not a party to the instant appeal)(A.R. 

0003-0029).4 The Opinion and Order made both legal findings and findings of undisputed facts. 

(id.) The Court found that the Partnership Agreement and the Purchase and Sale Agreement were 

valid (A.R. 0008-0011), and ordered that the fifty thousand dollar ($50,000) price in the Purchase 

and Sale Agreement should be used for calculating the Petitioner's elective share. (A.R. 0028). 

Petitioner appeals from this Order, contending: (1) that the Purchase and Sale Agreement is void 

3 Although not an issue before this Court, Respondent believes that some of this jointly-held property is 
significantly undervalued. 
4 Respondent states that the September 7, 2016 Opinion and Order did not dispose of all issues in the 
below case, and is therefore not a final, appealable order. The Court's September 7, 2016 Opinion and 
Order did not resolve all claims in the case as there remains an issue regarding jointly held real estate 
owned by Decedent and others at the time of his death and outstanding claims for partnership income. 
See Respondent Gary Young's Corrected Motion to Dismiss Appeal and Order Denying Corrected 
Motion to Dismiss Appeal in No. 16-0603, which was consolidated with the instant appeal by Order dated 
October 13,2016. See October 13,2016 Order. Respondent Gary Young's Corrected Motion to Dismiss 
Appeal concerned the Circuit Court's May 20, 2016 Order. The same issues remain after the Circuit 
Court's September 7,2016 Order as well concerning the lack of a total resolution of this matter and the 
failure of the September 7, 2016 Order to contain language that "there is no just reason for delay" and the 
Order does not give an "express direction for the entry of judgment" as is required by Rule 54(b) of the 
West Virginia Rules of Civil Procedure. As such, the instant Appeal is improper and should be refused 
on this basis. 
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for lack of consideration and as a failed testamentary disposition; and (2) that the "fair market 

value" of Decedent's partnership interest should be utilized in the calculation of Petitioner's 

elective share. (See generally, Petitioner's Brief at p. 9-24).5 

As set forth below, Respondent submits that the Circuit Court's rulings were proper 

under West Virginia law. As such, the Circuit Court's rulings on the parties' Motions for 

Summary Judgment were sound and should be affirmed by this Honorable Court. 

SUMMARY OF ARGUMENT 

Respondent argues that the Purchase and Sale Agreement is valid and enforceable, and 

that Decedent's partnership interest should be valued at its contractual purchase price of fifty 

thousand dollars ($50,000) for purposes of Petitioner's elective share calculation as ruled by the 

Circuit Court. 

First, the Purchase and Sale Agreement is supported by consideration and should be 

upheld. West Virginia law states as a general proposition that if a contract contains recitations 

evidencing consideration, the contract is supported by consideration on its face. The Purchase 

and Sale Agreement at issue in this case contained such recitations, and, therefore Petitioner's 

argument that it is void for lack of consideration must fail. 

Additionally, the Purchase and Sale Agreement was incorporated by reference in the 

Partnership Agreement, so both documents should be treated as a single contract. The 

Partnership Agreement contains mutual promises and restrictions, and thus the Partnership 

Agreement and Purchase and Sale Agreement, taken together, are supported by consideration. 

As the Purchase and Sale Agreement is supported by consideration, it is not an attempted 

testamentary disposition 

S On the Appraisement ofthe Estate (Form 6,01) filed by Petitioner, the Petitioner values the partnership 
interest at $900,000. (A.R. 306). 
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Finally, Respondent posits that fifty thousand dollars ($50,000), the contractual value 

placed upon the Decedent's partnership interest in the Purchase and Sale Agreement, should be 

the value utilized in the calculation of Petitioner's elective share. 

As all parties to this appeal and the Putnam County Circuit Court have recognized, the 

question of how to value a decedent's partnership interest for purposes of a spouse's elective 

share calculation when that partnership interest is subject to an option contract is an issue offrrst 

impression in West Virginia. Respondent posits that this Honorable Court adopt the common 

sense approach and analysis espoused by the Circuit Court below, which properly and delicately 

balances the competing interests of freedom of contract, the rights of partners in closely-held 

partnerships, and any policy considerations behind the elective share statute. Accordingly, 

Respondent respectfully requests that this Court affrrm the Circuit Court's September 7, 2016 

Opinion and Order ruling on the parties' motions for summary judgment in favor ofRespondent. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent believes that oral argument is appropriate under W.Va. R. App. P. 20(a) as 

this case involves: (1) an issue of first impression in West Virginia under the elective share 

statute; and (2) issues of fundamental public importance concerning freedom of contract and the 

rights of partners in closely-held partnerships and other closely held business associations. 

W.Va. R. App. P. 20(a). 

STANDARD OF REVIEW 

A Circuit Court's entry of summary judgment is reviewed de novo. SyI. Pt. 1, Painter v. 

Peavey, 192 W.Va. 189, 191,451 S.E.2d 755, 757 (1994). Additionally, the interpretation ofa 

contract by a Circuit Court is subject to a de novo review as well. Finch v. Inspectech, LLC, 229 

W.Va. 147, 153, 727 S.E.2d 823, 829 (2012). Finally, the interpretation of a statute by a Circuit 
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Court is reviewed de novo. Syl. Pt. 1, Chrystal R.M v. Charlie A.L., 194 W.Va. 138, 140,459 

S.E.2d 415, 417 (1995). Additionally, this Court is free to affinn the Circuit Court's rulings on 

the grounds set out in the Circuit Court's Order or, should this Court be so inclined, on any basis 

appearing in the record. M & J Garage & Towing, Inc. v. W. Va. State Police, 227 W. Va. 344, 

350, 709 S.E.2d 194,200 (2010); Syl. Pt. 3, Shortt v. Damron, 220 W. Va. 710, 711, 649 S.E.2d 

283, 284 (2007). 

ARGUMENT 

I. 	 The Circuit Court Correctly Ruled that the Purchase and Sale Agreement is Valid 
and Enforceable as it is Neither Void for Lack of Consideration, Nor a Failed 
Testamentary Disposition. 

As shown below, there was consideration for the Purchase and Sale Agreement itself as 

well as consideration for the Partnership Agreement, which incorporated by reference the 

Purchase and Sale Agreement. Accordingly, the Circuit Court properly ruled that the Purchase 

and Sale Agreement was supported by valid consideration and was not a failed testamentary 

disposition. 

A. 	 The Purchase and Sale Agreement is Supported by Separate Valid 
Consideration. 

"The fundamentals of a legal contract are competent parties, legal subject matter, 

valuable consideration and mutual assent. There can be no contract if there is one of these 

essential elements upon which the minds of the parties are not in agreement." Syl. Pt. 3, Dan 

Ryan Builders, Inc. v. Nelson, 230 W. Va. 281, 282, 737 S.E.2d 550, 551 (2012) (citations 

omitted). Petitioner makes no arguments with respect to the competency of the parties, the 

subject matter of the Purchase and Sale Agreement, or the mutual asset of the parties to the 

Purchase and Sale Agreement. Petitioner's sole argument against the Purchase and Sale 

Agreement's validity is that it is not supported by consideration. 
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"[I]n contract formation '[a] valuable consideration may consist either in some right, 

interest, profit or benefit accruing to the one party or some forbearance, detriment, loss or 

responsibility given, suffered, or undertaken by the other. '" Id. at 287, 737 S .E.2d at 556 

(quoting Syl. Pt. 1, Tabler v. Hoult, 110 W.Va. 542, 542, 158 S.E. 782, 783 (1931». Importantly, 

if an agreement provides within the four comers of the document that there are mutual covenants 

and valuable consideration, then the agreement is supported by consideration on its face. See 

e.g., Reddy v. Community Health Found. ofMan, 171 W.Va. 368, 373, 298 S.E.2d 906, 910 

(1982) (''This fourth contract contains mutual promises, and that is adequate consideration on its 

face."). 

The Purchase and Sale Agreement contains such recitations of consideration, plainly 

stating that "[i]n consideration of the promises, and the mutual covenants herein contained, and 

other good and valuable consideration, it is hereby agreed as follows ..." (A.R. 0041). Under 

West Virginia law, this statement in and of itself constitutes adequate consideration. It has long 

been the general rule in West Virginia that courts do not scrutinize the adequacy of consideration 

for a contract. Rease v. Kittle, 56 W.Va. 269, 276-77, 49 S.E. 150, 153 (1904) ("Courts oflaw, as 

a rule, will not enter upon any inquiry as to the adequacy of a consideration in a contract. They 

presume this to have been determined by the parties to the contract, if they are capable of 

contracting.") . 

B. 	Furthermore, the Circuit Court correctly ruled that the Purchase and Sale 
Agreement was Incorporated by Reference into the Partnership Agreement. 

As this Court has articulated, "in the law of contracts, parties may incorporate by 

reference separate writings together into one agreement." State ex reI. U-Haul Co. v. Zakaib, 

232 W. Va. 432, 444, 752 S.E.2d 586, 598 (2013). In order to utilize the doctrine of 

incorporation by reference, several prerequisites must be met: 
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[A] general reference in one writing to another document is not sufficient to 
incorporate that other document into a final agreement. To uphold the validity of 
terms in a document incorporated by reference, (1) the writing must make a clear 
reference to the other document so that the parties' assent to the reference is 
unmistakable; (2) the writing must describe the other document in such terms that 
its identity may be ascertained beyond doubt; and (3) it must be certain that the 
parties to the agreement had knowledge of and assented to the incorporated 
document so that the incorporation will not result in surprise or hardship. 

Id. As long as these elements are met, the original document and the document that it 

incorporates by reference should be treated as a single contract. 

Keeping this in mind, "[ s]o long as the overall contract is supported by sufficient 

consideration, there is no requirement of consideration for each promise within the contract, or of 

'mutuality of obligation,' in order for a contract to be formed." Dan Ryan Builders, Inc., 230 

W.Va. at 289, 737 S.E.2d at 558. Thus, in the case of a document incorporated by reference into 

a contract, that document is supported by consideration if the contract itself is supported by 

consideration. 

In this case, the Purchase and Sale Agreement was incorporated by reference into the 

Partnership Agreement. The Partnership Agreement clearly states that "the deceased partner 

interest in the partnership shall be governed by the provisions of a separate contract between all 

the partners hereto." (A.R. 0039). While the Partnership Agreement does not give a name to the 

separate contract, it unequivocally demands that: (1) the Decedent and Respondent shall enter 

into a separate contract; and (2) that the separate contract must specifically set forth the 

procedure for dealing with a deceased partner's partnership interest. The Purchase and Sale 

Agreement specifically addresses the very subject matter contemplated in this provision of the 

Partnership Agreement, reading, in relevant part, "the parties desire to implement an agreement 

which would outline the distribution of their interest in the partnership assets, and the valuation 

of those assets, upon the death of either of the parties." (A.R.0041) (emphasis added). Moreover, 
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the Partnership Agreement and the Purchase and Sale Agreement were executed on the same day 

by the same individuals. 6 (A.R. 0038-0043). Clearly, the Purchase and Sale Agreement is 

exactly what was contemplated in the Partnership Agreement and both documents were assented 

to by the Decedent and Respondent as evidenced by their notarized signatures. (A.R. 0040, 0042

0043). For these reasons, the doctrine of incorporation by reference applies and the Partnership 

Agreement and Purchase and Sale Agreement should be treated as one contract. 

Because a contract must only be supported by consideration in its entirety and does not 

need consideration for every promise it contains, the Purchase and Sale Agreement is supported 

by consideration as long as the Partnership Agreement is supported by consideration. Perhaps the 

clearest expression of consideration is found in paragraph 9 of the Partnership Agreement: "The 

partners may not sell, convey, assign or otherwise dispose of their partnership interest except to 

the other partner." (A.R. 0039). Accordingly, the Circuit Court correctly ruled that the Purchase 

and Sale Agreement was incorporated by reference into a document with consideration and that 

there was proper consideration for the Purchase and Sale Agreement. (A.R. 0008-0010). As such, 

Petitioner's argument fails and the validity of the Purchase and Sale Agreement must be upheld. 

C. 	 The Partnership Agreement and Purchase and Sale Agreement were not an 
Attempted Testamentary Disposition. 

Petitioner claims that the Purchase and Sale Agreement is a testamentary disposition that 

must satisfy all requirements for a valid will. Petitioner's analysis is misguided. The Partnership 

Agreement and Purchase and Sale Agreement are no different than various other types of non

testamentary agreements, such as life insurance policies, retirement plans, and joint bank 

accounts, which provide sums or benefits upon the death of an individual and which do not need 

to meet the fonnal requirements of a will under West Virginia law. 

6 Both of these documents were prepared by Mark A. Sorsaia, Esquire. 
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More importantly, the Agreement is not a testamentary disposition because it is supported 

by consideration. Pursuant to the terms of the Purchase and Sale Agreement, Respondent must 

pay fifty thousand dollars ($50,000) in order to obtain the partnership interest at issue. (A.R. 

0042). 

Similarly, Petitioner's argument that the agreement lacks ''mutuality of obligation" and is 

therefore testamentary also fails. This Court has ruled that ''mutuality of obligation" is not a 

prerequisite to valid contract. See Dan Ryan Builders, Inc., 230 W.Va. at 289, 737 S.E.2d at 558 

(holding that ''there is no requirement of consideration for each promise within the contract, or of 

'mutuality ofobligation,' in order for a contract to be formed."). 

Far from any improper testamentary distribution without consideration, the Purchase and 

Sale Agreement is a valid contractual agreement between two members of a partnership 

concerning the disposition of the partnership interests upon the death of the other members of the 

partnership. See W. Va. Code §47B-1-3(a) (" ... relations among the partners and between the 

partners and the partnership are governed by the partnership agreement.")(emphasis added); 

New v. GameStop, Inc., 232 W. Va. 564, 574, 753 S.E.2d 62, 72 (2013) ("This Court adheres to 

the basic principle that a valid written instrument which expresses the intent of the parties in 

plain and unambiguous language is not subject to judicial construction or interpretation but will 

be applied and enforced according to such intent.")(citation omitted); see also SyI. Pt. 3 Cotiga 

Dev. Co. v. United Fuel Gas Co., 147 W. Va. 484, 486, 128 S.E.2d 626, 629 (1963) ("It is not 

the right or province of a court to alter, pervert, or destroy the clear meaning and intent of the 

parties as expressed in unambiguous language in their written contract or to make a new or 

different contract for them."). 
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Further, West Virginia partnership law supports upholding the option provision of the 

Agreement. Pursuant to W.va. Code § 47B-1-3(a), " ...relations among the partners and between 

the partners and the partnership are governed by the partnership agreement." W.Va. Code § 47B

1-3(a). Partnership agreements may properly place limitations or restrictions upon the ability of 

partners to sell or transfer partnership interests and can validly set future purchase prices for 

ownership stakes in the partnership. 

In Estate a/Cohen ex reI. Perelman v. Booth Computers, the New Jersey Superior Court 

"address[ed] the question ofwhether ...a family partnership agreement that provides for a buyout 

based on net book value may be enforced where the disparity between book value and market 

value is significant." 421 N.J. Super. 134, 138-9, 22 A.3d 991, 993 (2011). The Court in Estate 

0/ Cohen determined that the book value should be enforced because that was what was 

expressly provided for in the partnership agreement, stating, "[h]ad the partners .. .intended to 

provide for the buyout of a deceased or divorcing partner's interest at fair market value, they 

could easily have said so. They plainly did not provide for a [buyout] at fair market value." ld. at 

146,22 A.3d at 998. The court further went on to state that: 

We recognize the disparity between net book and fair market value, yet the 
controlling factor as to which buyout method is applicable is the language of the 
partnership agreement. As has been noted: 

Partnership interests purchased at book value ...are to be repaid...at book value 
...where the partnership agreement so provides, and an agreement for the purchase 
of a withdrawing partner's interest in the partnership assets on the basis of an 
amount computable from the partnership's books cannot be interpreted to require 
a settlement based on the appraised value of all partnership assets and liabilities at 
the time of withdrawal, unless the agreement is affected by fraud, accident, 
mistake, or the parties' failure to clearly state their intent. [59A Am.Jur.2d 
Partnership § 636 (2003)(footnotes omitted)]. 

ld. at 150,22 A.3d at 1001. The Court further stated that '''[t]he written partnership agreement is 

the measure of the partners' rights and obligations.'" ld. Similarly, the Purchase and Sale 
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Agreement in this case contains a provision allowing for the purchase of the partnership interest 

at a pre-determined amount, and such provision should be enforced. See also, Estate of Cohen, 

23 Phila. 373, 374-80, (Phila. Cnty. Ct. Com. PI. 1992) (Common Pleas Court of Philadelphia 

County, Pennsylvania enforced purchase price as established by partnership agreement as the 

correct purchase price for partnership interest upon death of a partner). 7 

Additionally, this Court has recognized the valid right to compel specific performance of 

an agreement after the death of one of the parties to the agreement. See e.g., Timberlake v. 

Heflin, 180 W. Va. 644, 650, 379 S.E.2d 149, 155 (1989) (A former husband sued his former 

wife seeking specific performance of a parol contract for transfer of her interest in their home 

owned as joint tenants with a right of survivorship. The former husband died while the case was 

still pending. The West Virginia Supreme Court ruled that there was a valid agreement that 

survived the death and that the buyer's heirs were entitled to specific performance). Far from a 

7 In Estate of Cohen, the Common Pleas Court of Philadelphia County enforced a partnership 
agreement between two brothers, which provided that, upon the death of one of the partners, the other 
partner could buyout the deceased partner's interest for either $100,000 or for the amount of the life 
insurance policy taken out on the deceased brother, whichever sum was greater. ld. at 374-76.The court in 
that case noted that "the partnership agreement determines the rights and duties of the parties in spite of 
the general right of each partner pursuant to the Partnership Act." ld. at 378. The court further noted that: 

In the case sub judice, the partnership agreement clearly provided a mandatory 
buy-out of the deceased partner's interest. The agreed value of each partner's interest was 
at least $100,000.00 as set forth in the Appendix to the Agreement. However, that value 
established a floor--Article 12(c) of the Agreement specifically provided that if the 
parties had insurance, then the estate of the deceased partner was to receive the entire 
proceeds of the life insurance policies on the life of the deceased partner. The parties' 
intent was clearly apparent. If the insurance proceeds exceeded the established value of 
the deceased partner's interest, the the greater amount would enhance the buy-out value of 
the decedent's interest, notwithstanding the Certificate of value (Appendix). That is what 
the parties clearly agreed to in the event the insurance proceeds exceeded the value 
established in the Agreement. They could have provided otherwise if they wished. 

ld. 
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testamentary instrument, the Purchase and Sale Agreement was a valid agreement concerning the 

disposition ofpartnership interests and the Circuit Court's ruling on this point should upheld. 

II. 	 The Circuit Court Correctly Ruled in Granting Summary Judgment in 
Respondent's Favor and Did Not Err in Ruling that Decedent's Partnership Interest 
Is to Be Valued at the Purchase and Sale Agreement Value for Elective Share 
Purposes. 

There is no West Virginia caselaw specifically addressing how to value property that is 

the subject of an option contract for elective share purposes. However, as ruled by the Circuit 

Court after careful consideration and reasoning, the proper valuation of the partnership interest at 

issue for elective share purposes is fifty thousand dollars ($50,000), the purchase price and value 

of the partnership interest established by the Purchase and Sale Agreement. 

A. 	 The Circuit Court's Analysis as Expressed in its September 7, 2016 Order 
Was Proper. 

As the Circuit Court acknowledged, this case necessarily involves the competing policies 

of elective share law, contract law, and the rights ofpartners in a closely-held partnership. Where 

an issue presents competing policies, '''[i]t is then the function of a court to mediate 

between them, assigning, so far as possible, a proper value to each, and summoning to its aid all 

the distinctions and analogies that are the tools of the judicial process. '" State ex reI. United 

States Fidelity & Guar. Co. v. Canady, 194 W. Va. 431, 438-439, 460 S.E.2d 677, 684-685 

(1995) (quoting Clark v. United States, 289 U.S. 1, 13, 53 S. Ct. 465, 469 (1933»; see also 

Wellington Power Corp. v. CNA Sur. Corp., 217 W. Va. 33, 39, 614 S.E.2d 680,686 (2005) ("In 

the instant case, we are confronted with two competing public policies. The first, which derives 

from W.Va. Code § 38-2-39, is 'the public policy of this state ... to secure payment to the 

materialmen and laborers in the building of structures to be used by the public. '(quoting State 

Use ofE.L Dupont de Nemours & Co. v. Coda, 103 W.Va. 676, 685, 138 S.E. 324,328 (1927». 
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The second, of course, is the freedom to contract as one chooses. After carefully weighing these 

policies, we conclude that the public policy of freedom of contract is more compelling and 

outweighs the public policy found in W.Va. Code § 38-2-39."). As shown below, in this case, as 

the Circuit Court correctly concluded after careful analysis, freedom of contract and the interests 

of partners in a closely-held partnership must prevail. 

First, this Court has acknowledged on numerous occasions a reluctance to interfere in 

matters governed by contract. See Syl. Pt. 1, Wellington Power Corp., 217 W. Va. at 36, 614 

S.E.2d at 683 (nA valid written instrument which expresses the intent of the parties in plain and 

unambiguous language is not subject to judicial construction or interpretation but will be applied 

and enforced according to such intent." (quoting Syllabus Point 1, Cotiga Development Co. v. 

United Fuel Gas Co., 147 W.Va. 484, 128 S.E.2d 626 (1962))); New v. Gamestop, Inc., 753 

S.E.2d at 72 ("This Court adheres to the basic principle that a valid written instrument which 

expresses the intent of the parties in plain and unambiguous language is not subject to judicial 

construction or interpretation but will be applied and enforced according to such intent."); 

Wellington Power Corp., 217 W. Va. at 38-39, 614 S.E.2d at 685-686 (quoting Rollyson v. 

Jordan, 205 W.Va. 368, 376, 518 S.E.2d 372,380 (1999)) ("Where parties contract lawfully and 

their contract is free from ambiguity or doubt, their agreement furnishes the law which governs 

them. It is the duty of the court to construe contracts as they are made by the parties thereto and 

to give full force and effect to the language used, when it is clear, plain, simple and 

unambiguous. 4B Michie's Jurisprudence Contracts § 40, at 56 (Repl.Vol.I986) (footnotes 

omitted)."). This principle is especially true when the contract governs a partnership. W.Va. 

Code § 47B-I-3(a) provides, in part, that "relations among the partners and between the partners 

and the partnership are governed by the partnership agreement." W.Va. Code § 47B-I-3(a). 
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"[M]ost of [the] common law rules have been augmented or supplanted by [the Revised Uniform 

Partnership Act]." [Valentine v. Sugar Rock, Inc., 234 W. Va. 526, 534, 766 S.E.2d 785, 793 

(2014)]. The Revised Uniform Partnership Act, W.Va. Code § 47B-1-1 et seq., is a 'gap filler' in 

that 'it only governs partnership affairs when there is no partnership agreement, or to the extent a 

partnership agreement does not otherwise provide.' [Id. at 541,] 766 S.E.2d at 799 (citing W.Va. 

Code § 47B-I-3(a»." (A.R. 0018, n. 19). 

Moreover, this Court has expressly recognized the freedom to contract as a longstanding 

policy of utmost importance. Wellington Power Corp., 217 W. Va. at 38, 614 S.E.2d at 685 

("[T]he freedom to contract is a substantial public policy that should not be lightly dismissed."); 

see also Id. ("[T]his State's public policy favors freedom of contract which is the precept that a 

contract shall be enforced except when it violates a principle of even greater importance to the 

general public."). While the "[f]reedom of contract .. .is not unfettered," refusing to uphold a 

contract due to public policy is an extreme measure that Courts should rarely pursue. Id. at 39, 

614 S.E.2d at 686 (quoting Syl. Pt. 1, Barnes v. Koontz, 112 W.Va. 48, 48, 163 S.E. 719, 719 

(1932» ("When asked to void a contract based on a public policy, this Court is mindful of our 

rule that 'the judicial power to declare a contract void as contravening sound public policy "is a 

very delicate and undefined power," and should be exercised only in cases free from doubt. 

Richmond v. Railroad Co., 26 Iowa 191."'); Wellington Power Corp., 217 W. Va. at 38, 614 

S.E.2d at 685 (quoting Baltimore & Ohio Sw. Ry. Co. v. Voigt, 176 U.S. 498, 505, 20 S. Ct. 385, 

387, (1900»("'You are not to extend arbitrarily those rules which say that a given contract is 

void as being against public policy, because if there is one thing which more than another public 

policy requires it is that men of full age and competent understanding shall have the utmost 

liberty of contracting, and that their contracts, when entered into freely and voluntarily, shall be 
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held sacred, and shall be enforced by courts ofjustice. Therefore, you have this paramount public 

policy to consider, - that you are not lightly to interfere with this freedom of contract."'). 

Regarding the policy behind West Virginia's elective share, this Court has stated that "the 

purpose behind the elective share provision set forth in W.Va. Code, 42-3-1 is to prevent spousal 

disinheritance in order to ensure that the surviving spouse's contribution to the acquisition of 

property during the marriage is recognized and in order to ensure that the surviving spouse has 

continuing fmancial support after the death of his or her spouse." Mongold v. Mayle, 192 W.Va. 

353,356,452 S.E.2d 444, 447 (1990). The policy justification for West Virginia's elective share 

scheme, however, should be viewed in conjunction with the plain language of West Virginia's 

elective share statutes. W.Va. Code § 42-3-1 (a) provides, in part: 

The surviving spouse of a decedent who dies domiciled in this state has a right of 
election, against either the will or the intestate share, under the limitations and 
conditions stated in this part, to take the elective-share percentage of the 
augmented estate, determined by the length of time the spouse and the decedent 
were married to each other ... 

W.Va. Code § 42-3-1(a). Pursuant to W.Va. Code § 42-3-2(b), 

[t]he augmented estate consists of the sum of: 

(1) the value of the decedent's probate estate, 
administration expenses, homestead exemption, 
enforceable claims; 

reduced 
property 

by 
exe

funeral 
mption 

and 
and 

(2) the value of the decedent's reclaimable estate ... 

(3) The value of property to which the surviving spouse succeeds by reason of the 
decedent's death, other than by homestead exemption, exempt property, testate 
succession or intestate succession, including the proceeds of insurance, including 
accidental death benefits, on the life of the decedent and benefits payable under a 
retirement plan in which the decedent was a participant, exclusive of the federal 
social security system; and 

(4) The value of property owned by the surviving spouse at the decedent's death, 
reduced by enforceable claims against that property or that spouse, plus the value 

17 



of amounts that would have been includible in the surviving spouse's reclaimable 
estate had the spouse predeceased the decedent. 

W.Va. Code § 42-3-2(b).While these statutes clearly attempt to safeguard a surviving spouse 

from complete disinheritance, the elective share statutory scheme also specifically authorizes 

several estate planning mechanisms for excluding certain nonprobate transfers from the 

augmented estate, and, therefore from the elective share calculation of a surviving spouse. See 

W.Va. Code § 42-3-2(c) ("Any transfer is excluded from the decedent's reclaimable estate: (i) 

To the extent the decedent received adequate and full consideration in money or money's worth 

for the transfer, exercise or release; or (ii) if irrevocably made with the written consent or joinder 

of the surviving spouse. Life insurance, accident insurance, pension, profit sharing, retirement 

and other benefit plans payable to persons other than the decedent's surviving spouse or the 

decedent's estate is also excluded."). 

Exceptions to freedom to contract are rare. In contrast with (and in recognition of) the 

overriding policy of upholding contracts, with W.Va. Code § 42-3-2(c) the West Virginia 

legislature has crafted an exception that cuts against the overarching policy justifications for the 

elective share, specifically allowing the use of certain nonprobate transfer planning devices to 

exclude certain assets from being included in an elective share determination, such as life 

insurance policies and retirement accounts. For example, if the. Respondent had been the 

beneficiary of a life insurance policy on the Decedent's life, the proceeds of the life insurance 

policy would not be subject to the Petitioner's elective share. 

The Purchase and Sale Agreement in this case is comparable to nonprobate assets like life 

insurance and retirement accounts. Like a life insurance policy or an IRA, the Purchase and Sale 

Agreement is a contract. The interest conveyed by the Purchase and Sale Agreement passes by 

operation of contract law, not by operation ofWest Virginia's descent and distribution statutes. 
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Here, the Purchase and Sale Agreement does not completely remove the asset from the 

elective share, but provides the value of the partnership interest for elective share purposes. 

Because West Virginia law specifically permits a decedent to exclude certain assets from the 

elective share calculation by way of contract, the terms of the Purchase and Sale Agreement and 

the Partnership Agreement (also valid contracts) should govern the value of the partnership 

interest coming into the elective share and not some hypothetical ''value'' that does not take into 

account the valid option under the contract. 

Furthermore, as previously outlined above, Petitioner has already received almost One 

Million Dollars ($1,000,000.00) in jointly held assets. (A.R. 0304-0310). This does not include 

other assets that may be in Decedent's augmented estate for an elective share analysis. (A.R. 

0304-0310). As Petitioner already has received substantial assets, the Decedent clearly did not 

intend to disinherit Petitioner and the Purchase and Sale Agreement has no such effect. 

Valuing the partnership interest at fifty thousand dollars ($50,000), therefore, has no 

negative policy implications under the elective share statute. Moreover, valuing the partnership 

interest at fifty thousand dollars ($50,000) clearly honors the intent of the parties to the 

Partnership Agreement (and Purchase and Sale Agreement), which, as previously stated, dictates 

that "[t]he heirs, executors, administrators, or legal representatives of a deceased partner shall be 

bound by" the Purchase and Sale Agreement. (A.R. 0039). 

It is important to note on this point that Petitioner does not take the position that the 

Circuit Court committed error through the mere act of creating a test or analysis concerning a 

matter of first impression in West Virginia or that there are genuine issues of material fact 

preventing the granting of summary judgment. Petitioner's position is that the Circuit Court's 

''balancing test" would amount to a ''rewriting of the law of spousal inheritance in West Virginia. 
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(Petitioner's Brief, p. 18). The fatal flaw in Petitioner's analysis on this point is that it 

completely ignores the fundamental public policy interests of freedom of contract and upholding 

legitimate business justifications for limitations on the transfer of closely held business interests. 8 

The Circuit Court's analysis on this issue provides a proper balance between competing interests 

of freedom of contract, the rights of partners in closely-held partnerships, and any policy 

considerations behind the elective share statute. Petitioner offers no alternative analysis that 

considers these issues other than the outright rejection of a valid agreement that existed between 

two partners in a closely-held partnership for 26 years. 

While Petitioner focuses on the purpose of the elective-share statue as one centered on 

the prevention of disinheritance and providing support for the surviving spouse, Petitioner 

ignores the fact that, as noted supra, Petitioner has already received almost One Million Dollars 

($1,000,000.00) in jointly held real estate and other assets that have passed to her through joint 

banking and other accounts after the death of Decedent. (A.R. 0304-0310). The Circuit Court's 

analysis strikes the proper balance between competing interests. The Circuit Court's ruling in 

this matter was based upon clear West Virginia authority sound public policy and therefore 

should be affinned in this matter. 

Under Rule 56 of the West Virginia Rules of Civil Procedure, summary judgment is 

appropriate if "'there is no genuine issue of material fact to be tried and inquiry concerning the 

facts is not desirable to clarify the application of the law. '" Syi. Pt. 3, Aetna Cas. & Surety Co. v. 

Fed. Ins. Co., 148 W. Va. 160, 162, 133 S.E.2d 770, 772 (1963). 

In fact, Petitioner previously admitted in her Reply in support of her own Motion for Summary 
Judgment that "[t]here are certainly valid, legitimate business reasons for the transfer of closely held 
business interests on the death of a partner, shareholder or member. Continuity of entrepreneurial 
enterprise is important." (A.R. 0342). 

20 

8 

http:1,000,000.00


The Circuit Court, in its September 7, 2016 Opinion and Order, adopted the following 

balancing test in analyzing this matter and ultimately ruling that the Purchase and Sale 

Agreement set the value of the partnership interest at fifty thousand dollars ($50,000) for the 

purposes of determining Petitioner's elective share: 

(1) Is there a valid and enforceable agreement between the contracting parties 

supported by consideration that represents more than a nominal or token sum? 


(2) Is the agreement based upon a legitimate purpose specific to the business 

enterprise and rationally related to the transfer of that partnership interest.[ sic] 


(3) Was the agreement in place a sufficient period of time to abate any reasonable 

belief it was designed solely to defeat a spouse's elective share claim? 


(A.R. 0019). The Circuit Court, after this analysis, correctly ruled that there was no genuine 

issue of material fact and that summary judgment was appropriate in Respondent's favor. (A.R. 

27-28). 

The first two factors in the Circuit Court's analysis are consistent with the long expressed 

policy in West Virginia' of upholding valid contracts and rights of partners in closely held 

partnerships and business associations to determine how, when, and under what circumstances, 

interests in that business can be transferred. See W.Va. Code §47B-1-3(a) (" ... relations among 

the partners and between the partners and the partnership are governed by the partnership 

agreement.")(emphasis added); see also Valentine, 234 W.Va. at 535, 766 S.E.2d at 794 (2014) 

("Those forming an ordinary partnership select the persons to form it.. ."") (citations omitted). 

On these two points the Circuit Court correctly found that there was proper consideration for the 

Partnership Agreement and Purchase and Sale Agreement, and these agreements were ''based 

upon legitimate objectives and rationally related to the transfer ofthe partnership interest specific 

to the business enterprise." (A.R. 0022, 0026). 
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Furthennore, the Circuit Court's third factor, ("was the agreement in place a sufficient 

period of time to abate any reasonable belief it was designed solely to defeat a spouse's elective 

share claim") is clearly satisfied in that the Partnership Agreement and Purchase and Sale 

Agreement were in place, unaltered, for over twenty six years and therefore were not designed to 

disinherit Petitioner. (A.R. 0019,0027). 

The factors of the Circuit Court's balancing test strike an appropriate and proper balance 

between the previously mentioned competing public policy considerations of freedom of contract 

and the support of the surviving spouses under the elective share system. 

B. 	 Furthermore, Petitioner's Elective Share Should Be Calculated at Fifty 
Thousand Dollars ($50,000) under West Virginia Elective Share and 
Partnership Law. 

The partnership interest must be valued at fifty thousand dollars ($50,000) for elective 

share purposes because the partnership interest is subject to a valid and enforceable option 

contract supported by consideration. 

Petitioner argues that the partnership interest is a probate asset that must be valued at its 

"actual value" (i.e. fair market value) for elective share purposes. (A.R. 101-102). It is important 

to note that the interest to be valued is the partnership interest itself. In fact, the Appraisement of 

the Estate (Fonn 6.01) submitted by Petitioner lists the interest at issue as an "[u]ndivided one

half partnership interest in G &G investments, a West Virginia partnership .. .".(A.R. 0306) 

(emphasis added). However, Petitioner fails to acknowledge that the very fact that the 

partnership interest is subject to an option contract for fifty thousand dollars ($50,000) reduces 

the partnership interest's value to that price. To attempt to value the partnership interest without 

taking the valid option into account simply results in a fictitious valuation that has no practical, 

real world application. 
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If Petitioner were to attempt to sell Decedent's partnership interest as is (i.e. subject to a 

valid option for fifty thousand dollars ($50,000», no reasonable buyer would pay any amount 

over fifty thousand dollars ($50,000) for the asset because the asset's fair market value is 

reduced by the existence of the valid option. Petitioner, therefore, is urging this Court to create a 

legal fiction in which an asset subject to an option contract will be valued at a different price for 

purposes of the elective share calculation than the asset would be valued for any other purpose.9 

Moreover, Petitioner's argument that the partnership interest must be valued at fair 

market value also fails to recognize the plain, unambiguous language in W.Va. Code § 42-3

2(b)(1) that the value of the decedent's probate estate must be reduced by "enforceable claims." 

W.Va. Code § 42-3-2(b)(1). The Partnership Agreement and Purchase and Sale Agreement are 

contracts that are clearly enforceable claims against the estate, and therefore the fair market 

value of the partnership interest must be reduced to fifty thousand dollars ($50,000) for purposes 

of the elective share calculation regardless of the "fair market value" of the partnership interest 

absent the option. 

Respondent contends that this Court should adopt a common sense approach and value 

the partnership interest at its contractual sale price of fifty thousand dollars ($50,000). The 

Supreme Court of Pennsylvania, in a case vary similar to the instant case, adopted this approach 

in Brown Estate. 

In Brown Estate, 446 Pa. 401, 289 A.2d 77 (1972), Appellant and his brother were the 

only owners of a closely held corporation. The brothers entered into a buy-sell agreement in 

which it was decided that the survivor would have the option to purchase all of the shares of the 

This same analysis is why Petitioner's alternative relief in requesting that, should this Honorable 
Court uphold the Purchase and Sale Agreement as valid, this Court should still rule that Petitioner's 
elective share should be based upon the "fair market value" of the partnership interest at issue without 
consideration of the impact of the Purchase and Sale Agreement. The practical impact of such a ruling 
would, by implication, make the otherwise valid Purchase and Sale Agreement void. 

23 

9 



deceased owner at a price of One Dollar ($1.00) per share. ld. at 404, 78. The two brothers also 

agreed that if either owner decided to sell his stock before his death, the other would have the 

right to purchase the shares for One Dollar ($1.00) per share. ld. Eventually, one brother 

("decedent") passed away. 

The decedent's spouse filed for an elective share of decedent's estate. ld. at 405, 78. 

Because the decedent died without issue, his spouse was entitled to an elective share of one-half 

of decedent's estate. ld. During a hearing, evidence was offered to determine the market value of 

the decedent's shares. ld. at 405-406, 79. The expert for decedent's spouse estimated the current 

fair market value of the corporation's stock to be Two Hundred Twenty Two Dollars ($222.00) 

per share. Appellant's expert determined the value to be Seventy Six Dollars ($76.00) per share. 

ld. 

The Court held that the buy-sell agreement between the two owners of the corporation 

was valid and enforceable: 

Each brother's promise to convey his shares to the survivor for $1.00 per share 
was supported by legally sufficient consideration - the other brother's promise to 
do likewise. Each brother realized that the "buy-sell" agreement offered both the 
potentiality for gain and the possibility of loss depending upon what transpired in 
the future. The potential gains and possible losses created by this agreement were 
of the same sort that are implicit in all business contracts dependent on future 
events. In addition ... a nonpersonal contractual duty does not terminate with the 
death of the party who assumed the duty, but is binding upon his estate. In fact, 
the 'buy-sell' agreement between appellant and decedent was expressly made 
binding on each brother's 'heirs, executors, administrators and assigns' .... 
Money damages would not be an adequate remedy. It is extremely difficult to 
determine the value of stock in a closely-held corporation and money damages 
would not accomplish the primary purpose of such 'buy-sell' agreements - to 
prevent outsiders from entering the business. 

ld. at 408-09,80-81. 

The Court further stated that "[it] d[id] not believe that the rights of the electing spouse in 

this case can prevail over the contract rights of [A ]ppellant ...." The court noted that: 
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10 

Section 8 of the Wills Act gives an electing spouse a right to a specified share of 
the deceased spouse's "real and personal estate." Thus, in order to have any right 
to shares based upon Section 8, the spouse must establish that the shares 
themselves are properly includable in decedent's distributive estate. We see no 
indication in the words or history of Section 8 that the section, especially in cases 
such as this one where there is no suggestion that the agreement was specifically 
designed to defeat the spouse's marital rights, was intended to enable an electing 
spouse to include anything more in her deceased husband's estate for purposes of 
her election than would be includable in a decedent's estate in determining what 
property should pass under the provisions ofhis will or by intestacy. 

Viewing Section 8 in this manner, it is clear that the shares cannot be 
considered as a part of decedent's estate for the purposes of the widow's 
election. As we already noted, appellant has a contract right which is superior 
to individuals claiming the shares under decedent's will or by intestacy. 

Id. at 411-12,82 (emphasis added).l0 

In making this statement, the Court clearly focused upon, inter alia, the fact that the 

appellant had a pre-existing contractual right to the business interest that carried on past the 

death of the other shareholder in the corporation. Similarly, this Court has recognized the right 

to compel specific performance of an agreement after the death of one of the parties to the 

agreement. See e.g., Timberlake v. Heflin, 180 W. Va. 644, 379 S.E.2d 149 (1989) (A former 

husband sued his former wife seeking specific performance of a parol contract for transfer of her 

Section 8 of the Pennsylvania Wills Act, Right of Election, provided: "(a) Right to 
Election. When a married person dies testate as to any part of his estate, the surviving spouse while living 
shall have a right of election under the limitations and conditions hereinafter stated. (b) Share of 
Estate. The surviving spouse, upon an election to take against the will shall be entitled...to one-half of 
the real and personal estate of the testator." See Martin Estate, 74 A.2d 120, 121 (pa. 1950). The current 
version of the Pennsylvania Right to Election statute, which combines this previously-stated right to 
election and the elements of the property subject to election, is substantially similar to W.Va. Code § 42
3-2, which sets out the property that is part of the "augmented estate" for elective share 
purposes. Compare 20 Pa.C.S. § 2203 with W.Va. Code § 42-3-2. See Martin Estate, 74 A.2d 120, 121 
(pa. 1950), 20 Pa.C.S. § 2203, and W.Va. Code § 42-3-2. As these current Pennsylvania and West 
Virginia code sections are substantially similar, the reasoning set forth in Brown Estate, which is based, 
inter alia, upon the previous version of the Pennsylvania elective share statute, is instructive on the issue 
at hand on this basis as well. 
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interest in their home owned as joint tenants with a right of survivorship. The former husband 

died while the case was still pending. This Honorable Court ruled that there was a valid 

agreement that survived the death and that the buyer's heirs were entitled to specific 

performance). 

In Brown Estate, the Court determined that the spouse's elective share could only be 

calculated using the value of the corporation that the decedent's estate was entitled to receive. ld. 

at 413-14, 83. The decedent's estate, and therefore the spouse's elective share, would be entitled 

to the One Dollar ($1.00) price per share agreed upon in the buy-sell agreement, as opposed to 

the market value of the stock ofthe corporation. ld. The court held: 

By virtue of the 'buy-sell' agreement decedent took the chance that ifhe outlived 
his brother, he could have owned all of the stock of Clayton L. Brown, Inc. He 
realized that if he predeceased his brother, his estate would be entitled to none of 
the stock, but only to the price agreed upon for the stock. Decedent's creditors, 
who would have benefited had decedent outlived appellant, cannot now complain 
that it is an unfair preference to grant appellant specific performance of the 
agreement merely because decedent did not in fact outlive his brother. 

ld. 

The present case is virtually identical to Brown Estate: Respondent and Decedent were 

the only two partners in the partnership; they agreed that neither of them could sell their 

partnership interest except to anyone except one another; they executed the Purchase and Sale 

Agreement providing Respondent with the option to purchase the Decedent's partnership interest 

upon the Decedent's death for fifty thousand dollars ($50,000.00), (A.R. 0038-0043), and 

Decedent's estate was to receive the Fifty Thousand Dollars ($50,000.00) from Respondent, in 

exchange for full ownership of the partnership and its assets: 

The party of the first part's estate shall be paid in full the above referenced 
purchase price within one year after the notice of the party of the second part's 
election to purchase such interest. The above specified purchase price does not 
necessarily represent the fair market value ofthe party of the first part's interest in 
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said partnership at the time of the fonnation of this agreement or in the future, but 
represents the amount the party ofthe first part desires the party of the second part 
to pay in order to receive full ownership ofthe partnership and its assets. 

(A.R. 0042) (emphasis added). Moreover, like the agreement in Brown Estate, Respondent and 

Decedent's Partnership Agreement and Purchase and Sale Agreement were expressly made 

binding on each of their "heirs, executors, administrators, or legal representatives." (A.R. 0039). 

Applying the reasoning of Brown Estate, the value of the partnership interest utilized in 

Petitioner's elective share calculation should equal the amount that Decedent's estate would 

receive from the sale of Decedent's partnership interest to Respondent ($50,000), and not some 

other "market value" ofthe partnership interest. 

Petitioner argues that West Virginia's elective share statute negated any subjective 

analysis or ''balancing of equitable considerations" in the elective share calculation. (petitioner's 

Brief at p. 20-21). However, the secondary authority cited by Petitioner for this proposition 

clearly articulates that "[the current version of the elective share statutory scheme] in fact 

provided a workable framework in which to implement the concept of an 'equitable 

apportionment' ofa decedent's assets that had already been adopted in principle by the court. " 

Statutory Reform Revisited: Toward a Comprehensive Understanding of the New Law of 

Intestate Succession and Elective Share, John W. Fisher, II, 96 W.Va. L. Rev. 85, 87 (1993) 

(emphasis added). In fact, the statutory language codified in W.Va. Code 42-3-2(c) reflects this 

Court's previous application of equity considerations in the elective share context. The Circuit 

Court's analysis is not in conflict with the current statutory scheme but merely balances clearly 

articulated public policies as previously expressed by this Honorable Court with the aim of "an 

'equitable apportionment' of a decedent's assets." Id. 
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As shown above, therefore, the Circuit Court correctly ruled pursuant to W.Va. Rule of 

Civil Procedure 56 that there was no genuine issue of material fact and that Respondent was 

entitled to summary judgment in his favor. 

C. 	 Contrary to Petitioner's Assertions, 26 U.S.C. § 2703 is Not Applicable to 
The Partnership Interest at Issue. 

In arguing that her elective share should be calculated based on the fair market value of 

Decedent's partnership interest instead of the fifty thousand dollar ($50,000) contractual value 

agreed to by the parties to the Purchase and Sale Agreement, Petitioner relies on 26 U.S.C. § 

2703. (Petitioner'S Brief at p. 20-21). However, this federal taxation statute has absolutely no 

application to the instant case. First, the Partnership Agreement and Purchase and Sale 

Agreement are not governed by 26 U.S.C. § 2703 because they were executed in 1987 (A.R. 

0038-0043), and Section 2703 is effective only for transfers after October 8, 1990. See Estate of 

Blount v. Commissioner, 428 F.3d. 1338, 1342 (11th Cir. 2005); see also 26 C.F.R. § 25.2703-2 

(2015), 26 C.F.R. § 25.2703-1 (2015), Revenue Reconciliation Act of 1990, P.L. 101-508, § 

11602(e)(1)(A)(ii). Because the Agreement was executed prior to and never modified after 

October 8, 1990,26 U.S.C. § 2703 does not apply in this case. 

Another flaw inherent in Petitioner's argument regarding 26 U.S.C. § 2703 is that this 

statute applies to estate taxation and has nothing to do with determining the value of a decedent's 

partnership interest for purposes of calculating a spouse's elective share. The statute itself 

specifically states, "[f]or purposes of this subtitle [26 USCS §§ 2001 et seq.], the value of any 

property shall be determined ..." 26 U.S.C. § 2703. 26 U.S.C. § 2001(a) provides that "[a] tax is 

hereby imposed on the transfer of the taxable estate of every decedent who is a citizen or resident 

of the United States." 26 U.S.C. § 2001(a). These federal statutes clearly demonstrate that 26 

U.S.C. 	§ 2703 only applies when federal estate taxes are at issue. Consequently, 26 U.S.C. § 
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2703 should not be considered in determining the value of partnership interest for purposes of 

calculating a spouse's elective share. 

Finally, Petitioner implies that her elective share should be calculated according to the 

fair market value of Decedent's partnership interest because Decedent's estate could be taxed 

according to 26 U.S.C. § 2703 based on the "fair market value" of Decedent's partnership 

interest. (Petitioner's Brief at p. 21). However, the Decedent's estate does not meet the minimum 

monetary requirements in order to be subjected to the tax under the provisions of 26 U.S.C. § 

2001, et. seq. Because Decedent passed away on November 1, 2013, Decedent's estate would 

have to be valued at least Five Million, Two Hundred Fifty Thousand Dollars ($5,250,000) in 

order to be subjected to federal estate taxes. See Rev. Proc. 2013-15, at Page 11, Item 13. 

Because the Decedent's estate does not exceed Five Million, Two Hundred Fifty Thousand 

Dollars ($5,250,000), regardless of how the partnership interest is valued, Decedent's estate will 

not have to pay federal taxes. Therefore, Petitioner's argument that her elective share value 

should be calculated according to the fair market value of the partnership interest to achieve 

fairness is misleading. 

CONCLUSION 

The Partnership Agreement and the Purchase and Sale Agreement were supported by 

consideration. Furthermore, the Purchase and Sale Agreement is not a failed testamentary 

disposition. Accordingly, the Purchase and Sale Agreement was a valid contract between 

Respondent and Decedent. Further, the value of the partnership interest at issue in this matter 

should be the value placed upon the partnership interest in the valid Purchase and Sale 

Agreement. Finally, the Circuit Court's analysis and ruling in favor of Respondent on these 

issues should be upheld as the analysis and ruling was based upon clear W ~st Virginia authority 
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and sound analysis taking into account the public policy considerations in this matter. 

Accordingly, Respondent respectfully requests that this Honorable Court affirm the 

Circuit Court's September 7, 2016 Order ruling in favor of the Respondent on the parties' 

various motions for summary judgment. 

Respectfully submitted, 

By:~l......-_____+-____ 

erry W. Oxley ( Bar #7211) 
J.E. White, Jr. (WV Bar #6515) 
J. Jarrod Jordan (WV Bar #10622) 
Anspach Meeks Ellenberger LLP 
900 Lee Street East, Suite 1700 
Charleston, West Virginia 25301 
jwhite@anspachlaw.com 
poxley@anspachlaw.com 
jjordan@anspachlaw.com 
Telephone: 304-205-8063 
Facsimile: 304-205-8062 
Counsel for Respondent 
Gary Douglas Young 
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Harvey D. Peyton, Esq. 

Peyton Law Firm 
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Michael N. Eachus, Esq. 
431 2nd Ave., P.O. Box 351 

Gallipolis, OH 45631 
Counsel for Rita Marion 
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J.E. White, Jr. (WV Bar #6515) 
J. Jarrod Jordan (WV Bar #10622) 
Anspach Meeks Ellenberger LLP 
900 Lee Street East, Suite 1700 
Charleston, West Virginia 25301 
poxley@anspachlaw.com 
jwhite@anspachlaw.com 
jjordan@anspachlaw.com 
Telephone: 304-205-8063 
Facsimile: 304-205-8062 
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Gary Douglas Young 
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