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SUMMARY OF REPLY 


The Circuit Court of Putnam County, West Virginia, erred as a matter oflaw in its 

determination of both the validity and legal effect of a document erroneously captioned "G & G 

Investments Purchase and Sale Agreement." The October 14, 1987 "purchase and sale 

agreement" was at its inception an unenforceable naked promise. It is not an agreement at all, but 

a failed testamentary promise from father to son. 

Respondent argues that the October 14, 1987, writing gives him an option to buy with no 

corresponding obligation, and that the arbitrary option pric~ promised by his father establishes 

the fair market value ofhis father's partnership interest. The legal effect of Respondent's 

position is to remove several million dollars of value of the augmented estate from which 

Petitioner's elective share is to be determined. This substitution of an artificial option price for 

the true value of a marital asset shared by Petitioner and her now deceased husband deprives 

Petitioner of the incrementally vested interest she obtained in that asset by virtue ofmore than 

31-years of faithful marriage 

Respondent cites inapplicable authority and asks the Court to rewrite the unambiguous 

words ofprior agreements to suit his present needs. Respondent misunderstands the meaning and 

purpose of the West Virginia elective share statute, asking the Court to disregard surviving 

spouse elective share legislation and effectively rolling back the clock on West Virginia's long

standing partnership concept ofmarriage. 

The judgments of the Circuit Court of Putnam County should be reversed. This matter 

should be remanded to the circuit court for entry ofa judgment declaring the "purchase and sale 

agreement" void for lack ofconsideration and as a failed testamentary disposition. In the 

alternative, the case should be returned to the circuit court with directions to declare that the 
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partnership interest at issue here is valued at its fair market value on the date ofPetitioner's 

husband's death without regard to any artificial option price. 

ARGUMENT 

1. 	 Irrelevant Inclusions in the Response Brief Which Should be 
Disregarded by the Court. 

On page 2 ofhis brief, Respondent calls the Court's attention to Petitioner's March 10, 

2014, letter to Respondent's counsel (A.R. 0052-0053) and gratuitously interjects the irrelevant 

fact that the letter contained "a variety ofBiblical quotations." This letter was written shortly 

after her husband's sudden death, at a time Petitioner was unrepresented by counsel. Insofar as 

Respondent chose to emphasize the scriptural nature of his stepmother's epistle, this irrelevant 

factoid should be stricken. The fact that Petitioner and her husband lived their lives together in a 

state ofdeep religious belief is not in the least bit relevant to this action. Gratuitous reference to 

Petitioner's spirituality is inappropriate. 

In his footnote 4, Respondent asserts that the circuit court's September 7, 2016, opinion 

and order did not dispose of all issues in this case. Respondent says this appeal "is improper and 

should be refused on this basis." Respondent previously moved to dismiss an appeal of the 

circuit com's perfunctory order ofMay 20,2016, on the same grounds. Petitioner responded to 

that motion and provided this Court with the circuit court's more expansive September 7,2016, 

order that is the subject of this appeal. By order entered October 5, 2016, the Respondent's 

motion to dismiss was denied. Nothing has changed. 
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2. 	 The October 14,1987, Option is Void as a Failed 
Testamentary Disposition. 

As it relates to the October 14, 1987, option as a failed testamentary disposition, 

Petitioner relies on the facts, authorities and arguments set forth in her opening brief. With 

regard to Respondent's statement on page 10 ofhis brief that the October 14, 1987, option is ''no 

different than various other types ofnon-testamentary agreements, such as life insurance 

policies, retirement plans, and joint bank accounts," Petitioner points out that all ofthese 

referenced non-testamentary and non-probate transfers involve the creation of a vested interest 

during the life of the decedent. A retirement plan is established and beneficiaries designated. A 

j oint bank account is opened and an inter vivos contract executed for payment on death or 

survivorship. Life insurance policies are purchased and beneficiaries designated during the 

lifetime ofthe insured. The failed testamentary promise to Respondent created no interest, if any, 

until after Petitioner's husband died, and then only one contingent upon exercise of the option by 

Respondent. There is a big difference, and that is why the naked option is void as a failed 

testamentary disposition. 

3. 	 The October 14, 1987, Document is Unenforceable for Lack of 

Consideration. 


The circuit court found the option gifted to Respondent w~ incorporated by reference in 

the mutually binding amended partnership agreement executed by Respondent and his father. 

(A.R 38-40) This is contrary to the express, unambiguous language ofthe amended partnership 

agreement: 

In the event ofdeath ofone ofthe partners prior to the otherwise termination ofthe 
partnership, the deceased partner [ sic] interest in the partnership shall be governed 
by the provisions of a separate contract between all the partners hereto. The heirs, 
administrators, or legal representatives ofa deceased partner shall be bound by that 
separate contract." (emphasis provided) (A.R 39). 
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1bis is an unambiguous expression by Respondent and his father that arrangements for 

succession of partnership interests were to be "separate" from the partnership agreement itself. 

The circuit court disregarded this language and in essence crafted a new agreement. 

Respondent cites Estate ofCohen: ex reI. Perlman v. Booth Computers, 421 N.J. Super. 

134,22 A.3d 991 (2011) to support upholding the naked option at issue here. Cohen has no 

application to any aspect of this case. 

Cohen dealt with a written partnership agreement imposed upon three siblings by their 

wealthy father. Each of the siblings executed the agreement which contained an express 

provision that the partnership interest of any deceased was to be purchased by the survivors for a 

price equal to the dying partner's proportionate interest in the partnership book value plus a sum 

of cash. 

The fact that Cohen involved mutual obligations of each partner to buy or sell at a 

uniform valuation formula distinguishes it completely from the instant case. Further, Cohen 

involved a dispute between the estate of the penultimate deceased partner and the sole survivor. 

It did not involve any element ofelective share or equitable distribution. The Superior Court of 

New Jersey made expressly plain different rules applied because Cohen was a case involving a 

family business relationship as opposed to a dispute over equitable distribution. Id, at 22 A.3d 

1006. Petitioner's surviving spouse elective share is based on the 1990 Revised Uniform Probate 

Code as adopted in West Virginia in 1992 and is governed by principles related to the 

partnership concept ofmarriage, inextricably entwined with the policy of equitable distribution 

ofmarital assets. Simply stated, Cohen has no authoritative application to any part of this case. 

Respondent repeatedly refers to two isolated paragraphs of the "purchase and sale 

agreement" to support his position. The Court is urged to read the October 14, 1987, writing in 
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its entirety and judge from the four comers ofthe instrument itself whether there is any 

consideration to support a father's testamentary promise of a substantial gift to his son. (A.R. 41

43) 

4. 	 The Circuit Court Erred by Declaring Petitioner's Husband's Interest in G & G 
Investments is Valued at $50,000 for Purposes of Probate and Assignment of 
Spousal Elective Share. 

(a.) No Interference with Right to Contract 

If it is determined that some enforceable interest arose from the contested option, the 

circuit court was wrong in declaring that the artificial option price of $50,000.00 equates to the 

fair market value of the asset to be purchased, i.e., the estimated $3,000,000.00 value ofhalfa 

valuable real estate partnership created and grown entirely during the 31-plus year marriage of 

Petitioner to Respondent's father. 

Respondent opens his briefwith a lengthy discussion of the Uniform Partnership Act and 

policy in favor of individual freedom to contract. Ifany contract exists, nothing in Petitioner's 

elective share interferes one iota with the exercise ofRespondent's purported option. 

Petitioner's husband's partnership interest is a substantial asset ofhis probate estate. 

Under our elective share statute, that probate asset is a part ofa much larger augmented estate. 

W. Va. Code §42-3-2. Among other things, this augmented estate includes non-probate property 

held jointly by Petitioner with her husband, life insurance proceeds, retirement accounts, §42-3

2(b )(3), and property owned by the Petitioner in her own name at the time her husband died. 

§42-3-2(b)(4). The augmented estate also includes a significant piece of real property in Putnam 

County that was jointly held by Petitioner's husband and Respondent. §42-3-2(b)(2)(ii). 

The value of these assets must be aggregated to establish the value of the "augmented 

estate." Once that value is determined, Petitioner's elective share, after 31 years ofmarriage, 
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equals one halfofthe sum. §42-3-1. To protect heirs of the probate estate, the elective share 

statute mandates that all other parts of the augmented estate be applied first to satisfy Petitioner's 

elective share before any intrusion to the assets of the probate estate occurs. §42-3-6. 

Even if satisfaction ofPetitioner's elective share requires allocation of some portion of 

the value ofher husband's partnership interest, Respondent still has all the rights under his 

option to purchase that which remains. He is under no obligation to purchase anything. If 

economic factors during his lifetime had reduced the value ofhis father's partnership interest to 

some amount less than $50,000, Respondent could simply elect not to buy. Whether value ofthe 

optioned asset is affected by the winds of commerce or the incremental vesting ofhis father's 

marital partnership with Petitioner, Respondent's right to his option remains the same. 

What Respondent is really saying when he talks about "right to contract" is a perceived 

"right" to an exceptionally good bargain, entitling him to purchase property valued at several 

million dollars for the sum of $50,000. In his view, the option gifted him by his father creates a 

right that ignores the substantial public policy vesting his stepmother with the benefits ofher 

marital partnership with his father - a partnership which endured much longer than the real estate 

venture with which Respondent is concerned. Respondent is incorrect. 

(b.) Citation of Inapplicable Authority 

Next, Respondent cites a 1972 decision by Supreme Court ofPennsylvania, Brown 

Estate, 446 Pa. 401, 289 A.2d 77 (1972). That case is dissimilar both factually and legally from 

this one. 

In Brown, two brothers had encumbered stock in their closely held corporation with 

mutual options permitting purchase ofthe corporate stock at the death of the first brother. The 

Pennsylvania court viewed this as an arrangement in which "each brother realized that the 'buy

sell' agreement offered both the potentiality for gain and the possibility of loss depending upon 
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what transpired in the future." Brown, 446 Pa., 408; 289 A. 2d, 80. That is absolutely not the case 

here. Respondent was granted an option to pmchase his father's interest at no risk while his 

father got no corresponding opportunity. 

Aside from the factual differences, there is no basis for drawing any legal conclusion 

from Brown. Brown dealt with a surviving spouse's election against her deceased husband's will 

under provisions of the Pennsylvania Will Act, 20 Pa. Stat. § 301.11, and Estate Act, 20 Pa. Stat. 

§ 180.8, both enacted in 1947. Neither one of the statutes bear any resemblance to W. Va. Code 

§§ 42-3-1, et seq. Both of the Pennsylvania statutes interpreted in Brown were repealed effective 

July 1, 1972, approximately 5 months after Brown was decided. Purden's Pennsylvania Statutes 

Annotated, Permanent Addition, a Compilation ofthe General and Permanent Laws From the 

Year 1700 to Present, pp. 118-119, West Publishing Co. (1975-76 pocket part). The proposition 

that a decision based upon those long gone statutes may have application here is absmd. 

Likewise, Respondent's allegation that present Pennsylvania statutes, not adopted until 1978 -

six years after Brown -- and not based on the Uniform Probate Code, are persuasive is just plain 

wrong. 

In the context of equitable distribution -- a policy ofmarital partnership identical to 

elective share -- comts have had no difficulty finding values for partnership interests separate 

and apart from talismanic formula established by the partners themselves. Walsh v. Walsh, 230 

Ariz. 486,286 P.3d 1095 (2012); Mitchell v. Mitchell, 152 Ariz. 317, 732 P.2d 208 (1987); 

Fenton v. Fenton, 184 Cal. Rptr. 597, 134 Cal. App.3d 451 (1982). The analogy of this reasoning 

to the instant case is obvious. 
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(c.) Policy and Purpose of Surviving Spouse Elective Share Make 
Non-Probate Transfers to Petitioner Irrelevant 

In several places, the response mentions the value ofnon-probate transfers to Petitioner, 

calling the amount ofthose transfers "important." In fact, they are irrelevant. 

Respondent's suggestion that great weight be placed on non-probate transfers to 

Petitioner as it relates to her perceived financial needs is really asking the Court to return to the 

former case-by-case methods exemplified by Johnson v. Farmers & Merchants Bank, 180 W. 

Va. 702, 379 S.E.2d 752 (1989) and Davis v. K B. & T Co., 172 W. Va. 546, 309 S.E.2d 45 

(1983). However, every commentator that has considered the West Virginia elective share statute 

has acknowledged, repeatedly, that the statute is written to avoid the case-by-case balancing of 

needs versus contribution that was the prior law. 

Before the current elective share provision became law in 1992, the West Virginia Law 

Institute studied the effect ofthe Revised Uniform Probate Code. Much of that study was later 

reduced to a learned article published in 1990. John W Fisher, II and Scott A. Curnutte, 

Reforming The Law OfIntestate Succession And Elective Shares: New Solutions To Age-Old 

Problems, 93 W. Va. Law Rev. 61 (1990). Dean Fisher outlined the inadequacy of the Johnson 

approach as one creating very real problems for estate planners. The case-by-case balancing of 

the equities was deemed unsatisfactory. The better solution, said Dean Fisher, was to adopt the 

Uniform Probate Code's statutory plan which mechanically prevents the use ofwill substitutes to 

cheat the surviving spouse. Fisher and Curnutte, id., 107. Professor Fisher also noted that the 

incremental vesting concept of the revised Uniform Probate Code was specifically designed to 

bring elective share law into line with the contemporary view ofmarriage as an economic 

partnership. Fisher and Curnutte, id., 109. 
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In 1983, West Virginia judicially adopted the concept of equitable distribution ofmarital 

assets based on the partnership concept ofmarriage. LaRue v. LaRue, 172 W. Va. 158,304 

S.E.2d 312 (1983). The concept ofan augmented marital estate was adopted legislatively in 

1985. W. Va. Code §§ 48-2-1, et seq. (Supp. 1985). The concept was enforced by further 

legislative refmement by amendment in 2001. W. Va. Code § 48-7-101, et seq. The elective 

share provisions of the Uniform Probate Code were adopted in 1992, right in the middle of this 

transformative process. W. Va. Code § 42-3-1, et seq. (Supp. 1992). Mongoldv. Mayle, 192 W. 

Va. 353, 452 S.E.2d 444 (1994), thereafter restated the marital partnership rationale as did Dean 

Fisher in a follow-up article. John W Fisher IL Statutory Reform Revisited: Toward A 

Comprehensive Understanding OfThe New Law OfIntestate Succession And Elective Share, 96 

W. Va. Law Rev. 85 (1996). Others expressed the same thoughts. Patricia J. Roberts, The 1990 

Uniform Probate Code's Elective Share Provisions-West Virginia's Enactment Paves the Way, 

95 W. Va. Law Rev 55,57 (1992): 

In the spring of 1992 West Virginia became the fIrst state to enact the intestacy 
and elective share provisions of the revised UPC (1990 UPC) .... The elective 
share provisions are influenced by the partnership theory ofmarriage as well as 
the support rationale. Both statutes represent considerable improvements over the 
pre-1990 UPC and vast improvements over non-UPC states statutes, including the 
West Virginia statutes that were replaced. 

The late Bruce Stout, one ofWest Virginia's preeminent estate practitioners, recognized the 

multiple, conjunctive, rationales for our elective share statute: 

The revised elective share provisions were designed to prevent spousal 
disinheritance, recognize the surviving spouse's contribution to the marriage, and 
ensure that the surviving spouse has continued financial support after the death of 
his or her spouse. (citing Mongold) Bruce L. Stout and Audy M. Perry, Jr., West 
Virginia Takes A Step Backward In Elective Share Law 99 W. Va. Law Rev. 679 
(1997) 
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Respondent plucks a single clause from the important decision in Mongold v. Mayle, 192 

W. Va. 353,452 S.E.2d 444 (1994), treats it in the disjunctive and perverts the meaning to 

support his own needs. He implies that because other non-probate transfers to Petitioner provide 

what he deems to be sufficient for her support, she is not entitled to pursue her elective share. 

That is wrong. Petitioner's non-probate receipts are irrelevant to her right to an elective share. 

Those amounts are relevant only to the allocation of the augmented estate in the satisfaction of 

that share. 

(d.) 	Respondent's Lawsuit Does Not Meet the Defmition 
of "Enforceable Claim" 

Respondent's brief raises for the fIrst time the idea that his lawsuit is an "enforceable 

claim" that should reduce the value of the probate estate. This is misguided. West Virginia 

statutes contain no specifIc defmition of the word "claim." However, remembering that our 

elective share statute derives from the Unifonn Probate Code, reference to the defmitions set out 

in §1-201 ofthat work is instructive. The word "claims" refers only to liabilities of the decedent 

and liabilities of the estate that rise at or after death, including funeral expenses and expenses of 

administration. The tenn includes neither estate or inheritance taxes nor demands or disputes 

regarding title of the decedent's specifIc assets alleged to be included in the estate. National 

Conference o/Commissioners on Uniform State Laws, Uniform Probate Code (rev. 2010). 

Regardless of the Unifonn Probate Code defmition, the claims procedures in W Va. Code 

§§44-2-1, et seq., and 44-3-1, et seq., only make reference to matters such as the claims of 

decedent's creditors, funeral expenses and taxes, and other things that can be established by 

voucher or invoice. By any stretch of the imagination an action commenced to determine title to 

an estate asset is not within the defInition of"enforceable claim." Even if it were, Respondent 
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would be barred. The Putnam County Fiduciary Office published notice for the filing ofclaims 

against the estate of the senior Mr. Young on May 8, 2014. This notice established a clainl 

deadline date ofAugust 6, 2014. On August 6, 2014, Respondent did file a claim, but not for 

enforcement of his alleged option. Respondent's claim was for $250,000 in management fees 

allegedly owed him by his father for management ofthe partnership affairs during his father's 

lifetime. He made no claim regarding the rights that he seeks to assert here. Even ifhis claimed 

option could be found to fall within the definition of "enforceable claims," Respondent failed to 

file a claim. The matter has been waived. 

(e.) Respondent's Misperception of Analogy 

Finally, Respondent points out that this is not a case involving federal income taxation. 

The Petitioner has acknowledged on a number of occasions that she cites the objective three-part 

test applied by the Internal Revenue Service to the valuation of augmented estates for federal tax 

purposes only by way of analogy -- a literal comparison between two things that have some 

features that are the same and others which are different. 

Petitioner merely suggests an analogy between the manner in which certain closely held 

interests are valued for the purpose of federal estate taxation and the manner in which an 

augmented estate, as defined by the Uniform Probate Code, is assembled. Petitioner makes 

abundantly clear that references to 26 U.S.C. § 2703 are meant to suggest, by analogy, an 

objective set of/actors the Court may apply to resolve the issue of valuing the undivided interest 

in G & G Investments owned by Petitioner's husband at the time ofhis death. 

Similarity of the estate taxation provisions of the Internal Revenue Code and the issue 

here is plain -- a federal gross taxable estate is assembled and defmed in a manner distinctly 

similar to the Uniform Probate Code definition of augmented estate. See, Raymond C. O'Brien, 
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Integrating Marital Property into a Spouse's Elective Share, 59 Cath. U. L. Rev. 617, 667 

(2010). The difference, ofcourse, is that § 2703 does not have any enforceable application here 

because it is a tax statute. Regardless, the "reasoning" and "factors" set out in § 2703 are 

analogous and should form a basis for a resolution of the issue ofvaluation. The full value of the 

optioned interest in G & G Investments should be a part of the augmented estate unless the 

claimed option (1) is a bona fide business arrangement; (2) is not a device to transfer such 

property to members of the decedent's family for less than full and adequate consideration in 

money or money's worth; and (3) its terms are comparable to similar arrangements entered into 

by persons in an arm's-length transaction. This is a simple, objective test that has long-standing 

application to substantially similar circumstances. The circuit court's rejection ofthis objective 

measure, without justification, and the substitution ofa "balancing of the equities" test was error. 

CONCLUSION 

Respondent has failed to meaningfully address the issues raised by Petitioner in her brief. 

The circuit court erred in rmding that the October 14, 1987, option claimed by Respondent is a 

valid contract right. Even if some rights were created by that instrument, the artificial option 

price cannot establish the true value ofPetitioner's husband's probate estate for purpose of 

assigning her surviving spouse elective share. To hold otherwise would defeat significant 

purpose and public policy established by the Legislature a quarter-century ago. 

The finding that a valid option exists should be reversed and the case remanded to the 

Circuit Court ofPutnam County for the entry ofjudgment in favor ofPetitioner in that regard. In 

the alternative, this matter should be remanded with instructions to enter an order declaring that 

the value ofPetitioner's husband's partnership interest for purpose of assignment ofher elective 
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share is the fair market value ofthat asset on the date ofher husband's death, regardless of the 

option right claimed by Respondent. 
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