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ASSIGNMENTS OF ERROR 


1. 	 THE CIRCUIT COURT ERRED IN DECLARING RESPONDENT'S CLAIMED 
OPTION TO BUY IDS FATHER'S PARTNERSIDP INTEREST IS A VALID 
AND ENFORCEABLE CONTRACT AND NOT (a) A FAILED TESTAMENTARY 
DISPOSITION OR (b) VOID ON ITS FACE FOR LACK OF CONSIDERATION. 

2. 	 THE CIRCUIT COURT ERRED BY GRANTING SUMMARY JUDG:MENT IN 
FAVOR OF THE RESPONDENT ON PETITIONER'S COUNTERCLAIM AND 
DECLARING THAT PETITIONER'S HUSBAND'S PARTNERSHIP INTEREST 
IS VALUED AT $50,000 FOR PURPOSES OF ASSIGNING HER SURVIVING 
SPOUSE ELECTIVE SHARE. 

STATEMENT OF THE CASE 

The Respondent sued the Petitioner, his stepmother, for a declaratory judgment in the 

Circuit Court of Putnam County. (A.R. 30). He seeks a ruling that an October 14, 1987 

document signed by his deceased father gives him the right to buy a $1.1 million asset from his 

father's estate for $50,000~00. (A.R.41). Petitioner denies the validity of the 1987 document as 

void for lack of consideration or as a failed testamentary disposition. (A.R. 54). In a 

counterclaim, she maintains that even if the document is enforceable the actual value of her 

husband's partnership interest should be used to calculate her statutory elective share. (A.R. 57). 

The circuit court ruled that the October 14, 1987 document is enforceable and that 

Respondent could buy his father's $1.1 million partnership interest in a company named G & G 

Investments for $50,000. The circuit court then ruled summarily that Petitioner is bound to 

accept this artificial purchase price as the value of that interest for the purpose of valuing her 

deceased husband's augmented estate and determining her surviving spouse's elective share. 
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These rulings are set out in the circuit court's order of September 7,2016, from which 

this appeal is taken. (A.R. 3-27). Petitioner asks that the circuit court be reversed and that this 

case be remanded with instructions to enter an order declaring the October 14, 1987 document is 

void and unenforceable. If the document is not enforceable, that ends the case. Petitioner will 

continue to administer her husband's estate, including the contested partnership interest. Even if 

this Court finds the purported option enforceable, Petitioner asks for a remand to the circuit court 

for entry of an order that her husband's partnership interest in G & G Investments be valued for 

augmented estate/elective share purposes without regard to any artificial option price. 

Petitioner married Respondent's father in Kanawha County, West Virginia, on April 9, 

1982. (A.R. 57, 67). The couple had no children, but Petitioner's husband had two children 

from a prior marriage--the Respondent and his sister, Rita Marion. (A.R. 58,67). The marriage 

lasted over 31 ~ years before ending with Petitioner's husband's death on November 1, 2013. 

(A.R. 7). 

Petitioner is the administratrix ofher husband's intestate estate. (A.R. 58,68). Petitioner 

as surviving spouse may inherit 50% of the probate estate. Respondent and his sister are each 

entitled to a 25% share. W Va. Code § 42-1-3(c); 42-1-3a(a). Because of the length ofher 

marriage, Petitioner is entitled as an alternative to her intestate share to claim an elective share of 

50% of the value ofher husband's augmented estate. W Va. Code § 42-3-1, et seq. 

Petitioner filed an appraisement showing her husband's probate estate with a prima facie 

value of $959,350. (A.R. 304-310). She later learned ofa $223,530 capital account retained by 

her husband in a business partnership known as G & G Investments. (A.R. 119). This increased 
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the minimum value ofher husband's probate assets to $1,182,880.1 The estate's largest asset is 

Petitioner's husband's 50% interest in G & G Investments, a partnership that was formed on 

December 9, 1985. From that date until her husband's death in 2013, Petitioner's husband and 

the Respondent each owned 50% of the partnership. (A.R. 118). At her husband's death, the 

minimum value of that interest was $1,123,530. All the partnership property and cash was 

acquired during Petitioner's marriage to Respondent's father. (A.R. 277-298). Petitioner's 

deceased husband's ownership of 50% of G & G Investments at the date ofhis death is 

undisputed. (A.R. 65, 118). 

The December 9, 1985 partnership agreement that created G & G Investments addressed 

succession on the death of either partner. The agreement gave each partner the irrevocable 

option to buy the deceased partner's interest from his estate for an amount equal to one half of 

the net book value of the partnership property at the date of such partner's death. (A.R. 36). 

That changed on October 14, 1987, when Respondent and his father signed an amended 

partnership agreement that eliminated the reciprocal option provision. In place of that mutual 

grant of irrevocable options, the amended partnership agreement said: 

In the event of death of one of the partners prior to the otherwise 
termination of the partnership, the deceased partner [sic] interest in the 
partnership shall be governed by the provisions of a separate contract 
between all the partners hereto. The heirs, administrators, or legal 
representatives of a deceased partner shall be bound by that separate 
contract." (emphasis provided) (A.R. 39). 

1 Petitioner valued her husband's partnership interest by using the real property tax appraisals in 
Putnam County for partnership real estate (A.R. 299-303); as she has repeatedly told the court, she 
believes the actual value to be much higher. 
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The other terms of the amended partnership agreement of October 1987 are identical to the 1985 

original. 

On the same date they signed the amended partnership agreement eliminating the mutual 

options to purchase, Respondent and his father signed another writing captioned "G & G 

Investments Purchase and Sale Agreement." (A.R. 41). Here is what that document said about 

succession on death ofa partner: 

1. In the event of the death of the party of the first part [Petitioner's 
husband], the party of the second part [Respondent] shall have the option to 
purchase the party of the first parts [sic] interest in the partnership for the amount 
of Fifty Thousand Dollars ($50,000.00), by providing the legal representative of 

the estate of the party of the fIrst part written notice of such election within six 
months of the date of death of the party of the first part. 

The party of the fIrst part's estate shall be paid in full the above referenced 

purchase price within one year after the notice of the party of the second parts 
[ sic] election to purchase such interest. The above specifIed purchase price does 
not necessarily represent the fair market value of the party of the first parts [sic] 

interest in said partnership at the time of the formation ofthis agreement or in the 
future, but represents the amount the party of the fIrst part desires the party ofthe 
second part to pay in order to receive full ownership of the partnership and its 

assets. 

II. In the event of the death of the party of the second part [Respondent] 
his interest in the partnership shall be assumed by his estate according to the terms 
and conditions set forth in his last will and testament. (A.R. 42). 

Twenty-one (21) days after his father's death, Respondent made a written demand to 

Petitioner as administratrix of the estate to sell him his father's entire interest in G & G 

Investments for the fIxed price of $50,000. (A.R. 44). Petitioner refused to make the sale. 

Respondent sued her for a declaration that the 1987 document was enforceable. Petitioner 

answered that the writing was unenforceable as nudum pactum, without consideration, or as a 
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failed testamentary disposition. (A.R. 54). Petitioner also counterclaimed, seeking a declaration 

that regardless of its validity, the price fixed by the 1987 document did not establish the value of 

her husband's probate estate for elective share purposes. (A.R.57). 

The case was submitted on cross-motions for summary judgment. A [mal order was 

entered on September 7, 2016, erroneously holding that the 1987 document was incorporated by 

reference in the separate and distinct amended partnership agreement and therefore not nudum 

pactum. The trial court also mistakenly found that the 1987 writing was not testamentary in 

nature despite language of testamentary intent contained within its four comers. The trial court 

ruled that the contested instrument was a valid option for Respondent to purchase his father's 

entire million-dollar partnership interest from the estate for $50,000. (A.R. 11). 

The trial court disposed ofPetitioner's counterclaim by granting summary judgment in 

favor of the Respondent, declaring that his father's partnership interest, despite prima facie 

evidence of a minimum value of$I,123,530, could only be valued for elective share purposes at 

the option purchase price of $50,000. (A.R. 28-29). The court made several mistakes in support 

of this holding: he ignored the unambiguous wording of§ 42-3-1, et seq.; he disregarded a well

established formula for the valuation ofpartnership interests under similar circumstances where, 

as here, the difference between "value" and "price" are relevant; and he ignored the public policy 

and purpose of the surviving spouse elective share statute by creating a "balancing test" that 

inverts the purpose of the law and interjects in the statute an element of intent or state ofmind 

that does not exist. 

Petitioner cannot administer her husband's estate until this case is resolved. Ifthe 1987 

option is not enforceable, Petitioner has a duty to distribute her husband's partnership interest as 
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an asset ofhis intestate estate, without regard to any issue of an augmented estate or elective 

share. If Respondent can purchase the partnership interest from the estate for $50,000.00, then 

Petitioner has a right to value her husband's augmented estate and determine her statutory 

elective share without regard to the option price. That elective share will then be allotted by the 

Putnam County Fiduciary Commissioner according to the progression set out in the Code. After 

that is done Petitioner can transfer her husband's remaining partnership interests to Respondent. 

SUMMARY OF ARGUMENT 

The circuit court erred in fmding that the October 14, 1987 "G & G Investments Purchase 

and Sale Agreement" (A.R. 41) was somehow incorporated by reference in an amended 

partnership agreement executed on the same day. (A.R. 38). On its face, the October 14, 1987 

"purchase and sale" contains no mutuality of obligation. It is nothing more than nudum pactum, 

a naked promise by Petitioner's husband to Respondent that he could purchase a valuable asset 

sometime in the future at a fixed price. Respondent gave nothing in return. 

The circuit court erred in finding that the October 14, 1987 document was not a failed 

testamentary disposition. The document contains an express statement of testamentary desire on 

the part of the Petitioner's husband to give his son the greatest part ofhis estate in exchange for a 

sum that: "does not necessarily represent the fair market value ofthe party ofthe first parts [sic] 

interest in saidpartnership at the time ofthe formation of this agreement or in the future, but 

represents the amount the party ofthe first part desires the party ofthe second part to pay in 

order to receive full ownership ofthe partnership and its assets." (emphasis supplied) (A.R. 42). 
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It is impossible to consider the document anything but a testamentary gift by a father to his son 

of the value ofhis partnership interest in excess of the arbitrary fixed price. 

The circuit court misapplied unambiguous statutes regarding estate valuation for the 

purpose ofPetitioner's elective share. The statutes unambiguously define the augmented estate as 

including the value of the decedent's probate estate on the date of death, subject only to the 

limited reductions for claims and expenses. The circuit court erred by confusing value with price. 

Price is the consideration given for the purchase ofa thing. Value, on the other hand, is what a 

thing is worth in relation to other similar benefits to satisfy human needs. Value is determined by 

asking to whom, and for what purpose. In this case, to the Petitioner for the purpose ofher 

elective share insofar as that share is the sum of the benefits ofher long marriage, represented by 

the partnership interest owned by her husband at death. 

The circuit court disregarded the overwhelming public policy purposes ofthe elective 

share statute and adopted an unnecessary "balancing test" that inverts the thing that is promoted 

by the elective share. (A.R. 15-19). According to this "balancing test", the longer two people 

are married, the less likely a surviving spouse is to realize the true value of an estate generated 

during the marriage. 

In formulating its "balancing test" the circuit court erred by injecting the element of 

intent to disinherit into the statutory mechanism for protecting the inheritance interests ofa 

surviving spouse. According to the ''test'', the surviving spouse has a burden to make some 

factual showing that he or she has a reasonable belief that the agreement was entered into as an 

attempt to defeat the surviving spouse's inheritance rights. (A.R. 19,26). Even if that showing is 

made, if the agreement has been in effect for most of the marriage, the surviving spouse still 
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loses the elective share. There is no element of intent ''to defeat a spouse's elective share claim" 

in the elective share statute. The case by case analysis adopted by the circuit court was rejected 

decades ago. 

STANDARD OF REVIEW 

Petitioner's appeal asks this Court to review the circuit court's grant and denial of various 

motions for summary judgment and determinations ofmatters of law. The standard of review is 

de novo. SyI. Pt. 1, Findley v. State Farm Mut. Auto. Ins. Co., 213 W. Va 80,576 S.E.2d 807 

(2002). To the extent that resolution of this matter requires the Court to consider the circuit 

court's interpretation ofa contract, review is likewise de novo. Finch v. Inspectech, LLC, 229 W. 

Va. 147, 727 S.E.2d 823 (2012), Zimmerer v. Romano, 223 W. Va. 769, 679 S.E.2d 601(2009) 

(per curiam). Questions involving the circuit court's interpretation of statutes are subject to de 

novo review. Alden v. Harpers Ferry Police Civil Service Comm 'n, 209 W.Va. 83,543 S.E.2d 

364 (2001). 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

This case presents issues of fundamental public policy supporting elective share rights of 

a surviving spouse and an issue of first impression regarding the legal effect of an option to 

purchase on the value of the optioned asset for elective share purposes. Further, the case involves 

an issue of interpretation of statutes critical to the elective share rights of a surviving spouse. The 

Petitioner requests W Va. R. App. P. 20 oral arguments. 
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ARGUMENT 


1. THE CIRCIDT COURT ERRED IN DECLARING RESPONDENT'S CLAIMED 
OPTION TO BUY IDS FATHER'S PARTNERSIDP INTEREST IS A VALID AND 
ENFORCEABLE CONTRACT AND NOT (a) A FAILED TESTAMENTARY 
DISPOSITION OR (b) VOID ON ITS FACE FOR LACK OF CONSIDERATION. 

(a) The October 14,1987 Option is Void as a Failed Testamentary Disposition 

The October 14, 1987, "G & G Investments Purchase and Sale Agreement" (A.R. 41) is 

an attempted testamentary disposition that is void for failure to comply with the statute of wills. 

The simple rule of construction for determining whether an instrument is a testamentary paper or 

a deed or contract is whether the instrument passes a present interest, though the right of 

possession or enjoyment does not accrue until after the death of the maker. If a present interest 

is passed, as with a transfer on death deed or a trust or joint bank account, the instrument is a 

valid deed or contract. If the document passes no present interest and evidences a purpose to 

direct posthumous disposition ofproperty - animus testandi - it is a testamentary act and must 

meet with the statutory requirements to constitute a will or fail as an attempted testamentary 

disposition. Langfitt v. Langfitt, 108 W. Va. 466, 151 S.E. 715 (1930); Latjck v. Logan, 45 W. 

Va. 251 (1898). 

The disputed option meets every element ofa testamentary paper. It contains no 

mutuality of obligation, so it is not supported by independent consideration as options, and all 

contracts must be. Brass Ring, Inc. v. Johnson, Memorandum Decision 12-1496, (W. Va. 11-8

2013); Dan Ryan Builders, Inc. v. Nelson, 230 W. Va. 281, 737 S.E.2d 550 (2012); American 

Canadian Expeditions, Ltd. v. Gauley River Corp., 221 W. Va 442, 655 S.E. 2d 188 (2007). At 

the time of his father's death, Respondent had no interest in his share of the partnership. The 

naked option to buy that interest was granted in October 1987, but was contingent upon the 
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occurrence oftbree implicit conditions: (1) that the partnership had not dissolved before his 

father's death; (2) that Respondent survived his father; and (3) that Respondent exercised the 

option within the express time allowed. The document vested no present interest of any kind, 

either legal or equitable, in Respondent until these conditions were met. American Canadian 

Expeditions, Ltd v. Gauley River Corp., 221 W. Va. 442, 655 S.E. 2d 188 (2007); Rease v. 

Kittle, 56 W. Va. 269, 49 S.E. S50 (1904). The conditions were not met until November 22, 

2013, when Respondent attempted to exercise the option by giving Petitioner notice. 

The document speaks only to the posthumous disposition of the decedent's partnership 

interest, written with animus testandi in terms ofwhat the decedent "desires" his son to pay in 

order to receive full ownership of the partnership. It is a father's testamentary promise to his son 

of a posthumous gift of all the value of a partnership interest in excess of$50,000-a gift of 

more than One Million Dollars ($1,000,000). 

The document is neither a holographic will nor a validly executed and witnessed written 

will complying with W. Va. Code § 41-1-3. As an attempted testamentary disposition, the 

instrument is void and unenforceable. The Petitioner's spouse's partnership interest is subject to 

administration and distribution by Petitioner as an asset of his estate. 

(b) The October 14,1987 Document is Nudum Pactum, Unenforceable for Lack of 
Consideration. 

The October 14, 1987, testamentary promise from Respondent's father, inappropriately 

captioned "Purchase and Sale Agreement," demonstrates on its face a lack of any mutuality of 

obligation to support the formation of a contract. The circuit court overcame this obvious 

deficiency by making an erroneous fmding that the Purchase and Sale Agreement was 
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incorporated by reference in the Amended Partnership Agreement of G & G Investments and, 

therefore, supported by consideration. 

Parties may incorporate by reference separate writings together to create one agreement. 

State ex rei U-Haul Co. ofW. Va. v. Zakaib, 232 W. Va. 432, 752 S.E.2d 586 (20l3) sets out the 

factors that may support incorporation. However, incorporation by reference defines the 

parameters ofa contract at its creation. It is not a doctrine meant to merge, alter or amend 

separate contracts in retrospect. It is error for a court to alter, pervert or destroy the clear intent of 

parties expressed in unambiguous language to create two separate and distinct contracts by 

merging those separate contracts into a single enterprise for purposes ofmaking a new contract 

for them. Hatfieldv. Health Management Assoc. ofW Va., 223 W. Va. 359,672 S.E.2d 395 

(2008). If instruments are intended by their unambiguous language to operate separately, joining 

them into a single contract is error. Naviant Solutions, Inc. v. Robinette, No. 14-1215, (W. Va. 

Nov. 14,2015) (memorandum decision). 

The Respondent and his father operated G& G Investments from December 9, 1985, until 

October 14, 1987, under a written partnership agreement that spelled out the manner in which the 

interest of any deceased partner was to be assumed by the survivor. (A.R. 35, 36). By doing so, 

they demonstrated a clear capacity to join matters ofpartnership succession on death into a 

single instrument if they chose to do so. On the contrary, on October 14, 1987, when the original 

partnership agreement was terminated, Respondent and his father chose not to unify matters of 

succession on death into the amended agreement. Instead, they unambiguously expressed their 

intent to deal with those issues in a "separate contract." (A.R. 39). It is a perversion of the clear 

meaning and intent of the parties to the October 1987 amended partnership agreement to corrflate 

the mention of a "separate contract" somehow with the doctrine of incorporation by reference. 
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Separate means separate. Obviously, had the parties to the amended partnership agreement 

intended to merge matters of succession on death into that agreement, they would have done so, 

just as they did with their original partnership agreement. 

The circuit court's attempt to breathe life into the Purchase and Sale Agreement despite 

its obvious failure of consideration cannot stand on the principle of incorporation by reference. 

The attempted agreement must stand alone, as intended by the parties. At best, the "purchase and 

sale" document of October 14, 1987, is nudum pactum; a naked promise that Respondent would 

have the option to purchase certain property upon the condition ofhis father's death, clearly 

unenforceable for lack of consideration. 

The circuit court's fIndings about the subject document's validity should be reversed as a 

matter of law. This case should be remanded to the circuit court for entry of an order declaring 

the October 14, 1987 document captioned "G & G Investments Purchase and Sale Agreement" 

void and unenforceable either as a failed testamentary disposition or for lack of consideration. 

The entirety ofPetitioner's husband's partnership interest in G & G Investments should be 

administered and distributed as part ofhis intestate probate estate. 

2. THE CIRCllT COURT ERRED BY GRANTING SUMMARY 
JUDGMENT IN FAVOR OF THE RESPONDENT ON PETITIONER'S 
COUNTERCLAIM AND DECLARING THAT PETITIONER'S HUSBAND'S 
P ARTNERSIllP INTEREST IS V ALDED AT $50,000 FOR PURPOSES OF 
PROBATE AND ASSIGNMENT OF PETITIONER'S SPOUSAL ELECTIVE 
SHARE. 

If the Court is disposed to sustain the validity of the October 14, 1987, instrument, then 

the legal effect, if any, of that document on Petitioner's statutory elective share needs to be 

determined. 
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The circuit court held that the artificial option price established the value of the 

partnership interest at $50,000 (A.R. 28-29), a ruling that is manifestly contrary to the policy and 

purpose of the elective share statute. The court ignored basic rules of statutory construction and 

misapplied existing law to formulate an unneeded "balancing test." (A.R. 19). Even worse, the 

circuit court's ruling places a burden on a surviving spouse to demonstrate some "intent to 

deprive" in the creation of any document that reduces surviving spouse's statutory rights. (A.R. 

26). None of this is correct and, if the issue is addressed, the circuit court should be reversed. 

The case should be remanded with instructions to enter an order on Petitioner's counterclaim that 

the value of the subject partnership interest for the purpose of elective share calculation is the 

true value, determined by conventional appraisal methodology, as opposed to some artificial 

purchase price. 

All ofPetitioner's arguments are prefaced by an evaluation of the policy and purpose of 

West Virginia's elective share statutes. Adoption of the surviving spouse elective share 

provisions ofthe Uniform Probate Code in 1992 was another step in the progression of our 

state's policy to treat marriage as a partnership. Professor Patricia J. Roberts outlined this 

development when the elective share process was adopted: 

During the past two decades the concept ofequitable distribution has 
swept the common-law states. If a marriage ends in divorce, courts will equitably 
divide the property, taking all ofthe circumstances into consideration, rather than 
simply letting title control. This system is based on community property 
principles in that it recognizes marriage as an economic partnership with each 
spouse contributing to the acquisition of the property even though what is earned 
is titled primarily, or even solely, in one partner. 

In community property jurisdictions, the marital property regime protects 
a spouse whether the marriage ends in divorce or death. In common law 
jurisdictions, equitable distribution is intended to protect the less wealthy spouse 
when the marriage ends in divorce. The 1990 UPC is designed to bring the fourth 
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area into line with the other three by implementing a partnership theory when 
marriage ends by death in a common-law jurisdiction." The 1990 Uniform 
Probate Code's Elective Share Provisions-West Virginia's Enactment Paves the 
Way, Patricia J. Roberts, 95 W. Va L. Rev. 55,63 1992-1993. 

Beginning with the judicially recognized concept of equitable distribution, followed by 

the statutory implementation of the equitable distribution/marital partnership plan and 

culminating with the abolition of dower and curtsy in favor of the statutory elective share, the 

clear purpose and public policy ofour legislation has been to protect each marriage partner in a 

share of the marital estate or, at death, an elective share available to the surviving spouse from a 

clearly defmed augmented estate. Legal commentators here and around the country consistently 

recognize the surviving spouse's elective share as a furtherance of the marital partnership 

concept. Reforming the Law ofIntestate Succession and Elective Shares: New Solutions to Age-

Old Problems, John W. Fisher, II, Scott A. Curnutte, 93 W. Va. L. Rev. 61 1990-1991; Statutory 

Reform Revisited: Toward A Comprehensive Understanding ofthe New Law ofIntestate 

Succession and Elective Share, John W. Fisher, II, 96 W. Va. L. Rev. 85 1993-199; Integrating 

Marital Property into a Spouse's Elective Share, Raymond C. O'Brien, 59 Cath. U. L. Rev. 617 

2009-2010; The Oregon Elective Share Statute: Is Reform an Impossible Dream?, Susan R. 

Gary, 44 Willamette L. Rev. 337 2007. The idea of any case-by-case factual analysis of the 

relative merits of a marriage or the economic status of a surviving spouse has been rejected in 

favor of a clear, unambiguous statutory plan. 

The purpose and policy of an elective share claim was thoroughly discussed by this Court 

in Mongold v. Mayle, 192 W. Va., 353, 452 S.E.2d444 (1994): 

W. Va. Code, 42-3-1 [1992] sets forth the amount a surviving spouse may elect 
to take from the augmented estate.[fn3] 
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The purpose behind an elective-share statute is to prevent disinheritance of the 
spouse. See generally John W. Fisher II & Scott A. Curnutte, Reforming the Law 
ofIntestate Succession and Elective Shares: New Solutions to Age-Old Problems, 
93 W. Va. L.Rev. 61,98-115 (1990). As Professor Fisher has noted "[t]he 
protection of a decedent's wife from disinheritance began as early as the Code of 
Hammurabi, and can be traced through Roman, Germanic, Scandinavian and 
Saxon law." Id. at 101 (footnote omitted). 

The purpose of the Revised Uniform Probate Code elective-share provision is 
to deal with the problem of spousal disinheritance in modem times. In fact, the 
elective-share provision of the Revised Uniform Probate Code specifically was 
written in order "to bring elective-share law into line with the contemporary view 
ofmarriage as an economic partnership." Revised Article II of the Uniform 
Probate Code, 8 U.L.A. 90 at general comment (Supp. 1994). 

The elective-share system, set forth in the Revised Uniform Probate Code, is 
based upon two rationales: (1) contribution - which recognizes that no matter 
what role a spouse plays in marriage, he or she has made some contribution 
towards the acquisition ofproperty ofthe deceased spouse and (2) support 
which recognizes that the surviving spouse will need support after the death ofhis 
or her spouse. Roberts, supra at 57-58. Therefore, the purpose behind the elective
share provision set forth in W Va. Code 42-3-1 [1992] is to prevent spousal 
disinheritance in order to ensure that the surviving spouse's contribution to the 
acquisition ofproperty during the marriage is recognized and in order to ensure 
that the surviving spouse has continuing frnancial support after the death ofhis or 
her spouse. 

Kansas has cited Mongold's reasoning, See, In Re Estate ofAntonopoulos, 268 Kan. 178,993 

P.2d 637 (1999) and the Michigan Court ofAppeals expressly adopted Mongold in toto, holding 

that the public policy purpose of the elective share provision was "to prevent spousal 

disinheritance in order to ensure that the surviving spouse's contributions to the acquisition of 

property during the marriage is recognized ...." In re Sprenkle-Hill Estate, 265 Mich. App. 254, 

703 N.W.2d 191 (2005). In the instant case, the circuit court acknowledged that the subject 

partnership interest was a part of the marital estate ofPetitioner and her husband, but still 

managed to ignore public policy and get its decision wrong. (A.R. 211, 215). 
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Against this background, the circuit court committed a number of errors, commencing 

with a basic mistake of statutory construction. The circuit court was obligated to apply the 

unambiguous code provisions relating to husband or wife of decedent. Here is what the Code 

says: 

"§42-3-1 Right to elective share. 

(a) The surviving spouse of a decedent who dies domiciled in this state has a right ofelection 
against ... the intestate share, ... to take the elective share percentage of the augmented estate, 
as determined by the length of time the spouse and the decedent were married to each other in 
accordance with the following schedule: 

15 years or more 50% of the augmented estate." 

Part of the augmented estate is made up of "The value ofthe decedent's probate estate, 

reduced by funeral and administrative expenses, homestead exemption, property exemption and 

enforceable claims." W Va. Code § 42-3-2(b)(1). (emphasis supplied) '''Probate estate' means 

property, whether real or personal, movable or immovable, wherever situated, that would pass by 

intestate succession ifdecedent died without a will." W Va. Code § 42-3-2(a)(iv). This property 

is "valued as of the decedent's death." § 42-3-2(d). 

These statutes are clear and unambiguous and must be applied by the court, not 

interpreted. "A statutory provision which is clear and unambiguous and plainly expresses the 

legislative intent will not be interpreted by the courts but will be given full force and effect." 

Syllabus Point 1, Smith v. State Workmen's Compo Comm'r, 159 W.Va. 108,219 S.E.2d 361 

(1975), State v. General Daniel Morgan Post No. 548, v.F. W, 144 W.Va. 137, 107 S.E.2d 353 

(1959). Syllabus Point 2, State v. Epperly, 135 W.Va. 877,65 S.E.2d 488 (1951). Applying the 

unambiguous statutes at issue here, Petitioner is entitled to a 50% share ofher husband's 
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augmented estate including the value ofhis probate estate as ofhis death. The G & G 

Investments partnership interest is a part of the probate estate. The prima facie minimum value of 

that interest is $1,123,000. That amount may only be reduced by "funeral and administration 

expenses, homestead exemption, property exemption and enforceable claims." The familiar 

maxim expressio unius est exclusio alterius, the expressed mention of one thing implies the 

exclusion ofanother, applies here. Phillips v. Larry's Drive-in Pharmacy, Inc., 220 W. Va. 484, 

647 S.E.2d 9~0 (2007). By including a specific class of reductions that may be made, the 

legislature excluded all others, including the attempted exercise of an option against the estate 

after probate was commenced.2 

The augmented estate is based on value, not price. Value means just what it says. The 

tenn is defined as "the utility of an object in and satisfying, directly or indirectly, the needs or 

desires ofhuman beings - economic value - or it's worth consisting in the power ofpurchasing 

other objects - exchange value. Black's Law Dictionary 1391 (5th ed. 1979). Price, on the other 

hand, is defmed as the consideration (usually in money) given for the purchase of a thing. Id., 

1070. 

The circuit court's substitution ofan artificially low price at which Petitioner is 

compelled to sell an asset for that same asset's actual market value is wrong as a matter oflaw. 

The valuation placed on property of an estate by its appraiser is, in West Virginia, prima facie 

evidence of the value of the property. W. Va. Code § 44-1-14(g)(1). For the purpose oflisting 

property in the appraisement and inventory ofher husband's estate, the Petitioner is required by 

law to use the actual or "fair market value." W. Va. Code § 44-1-14 (b). The law is clear as to 

2 Both W. Va. Code § 44-2-5 and § 44-3A-6 define the character of lIc1aims" as "open account, note, 
bond, bill, writing obligatory, judgment, decree, or other evidence of debt, ...". 
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"market value." It is the price at which a seller who is willing to sell and a buyer who is willing 

to buy consummate a sale when neither is under compulsion. Estate ofAul v. Haden, Tax 

Comm'r, 154 W. Va. 484,177 S.E.2d 142 (1970). 

Estate ofAul is dramatically on point. On the date ofher death, Mrs. Aul owned United 

States treasury bonds with a face value of $76,000. Because ofthe length oftime until maturity, 

the same bonds sold on the New York bond market that day for $65,000. This market value was 

the amount included on the estate appraisement. Federal estate tax was due and the personal 

representative was compelled to surrender the treasury bonds at their face value of $76,000 in 

partial satisfaction of that tax. When the West Virginia tax authorities sought to increase the 

appraised value from $65,000 to $76,000 for state inheritance tax purposes this Court overturned 

the Commissioner, holding that the personal representative was "compelled" to surrender the 

bonds at face value in satisfaction ofthe tax or be confronted with a lawsuit or waste of estate 

assets. The element of compulsion yielded an artificial price which was disregarded in favor of 

the actual fair market value of the bonds on date of death. This is exactly the situation presented 

here. If Respondent holds a valid option compelling Petitioner to sell her husband's partnership 

interest for $50,000, that artificial option price does not set the fair market value of the property 

itself. 

The circuit court compounded its error of statutory construction by rewriting the law of 

spousal inheritance to impose a burden on the surviving spouse to prove "intent to disinherit" or 

"fraud" in order to avoid the effect of any nontestimonial disposition that artificially decreases 

the value of the augmented estate. The circuit court's new law, which it labels a "balancing test", 

would return valuation of a surviving spouse's elective share to a subjective, case by case 

analysis akin to that established by Davis v. K B & T Co., 172 W. Va. 546,309 S.E.2d 45 (1983) 
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and Johnson v. Farmers and Merchants Bank, 180 W. Va. 702, 379 S.E.2d 752 (1989). West 

Virginia's leading commentator on the issue says this case by case rule was superseded by West 

Virginia's adoption of the Uniform Probate Code elective share statutes. Statutory Re/orm 

Revisited: TowardA Comprehensive Understanding o/the New Law o/Intestate Succession and 

Elective Share, John W. Fisher, II, 96 W. Va. L. Rev. 85, 86 1993-1994. There is no justification 

for the circuit court's re-imposition of a subjective case by case standard. 

The circuit court portrays its change in the law as a "balancing test" with three elements: 

(1) whether there is a valid and enforceable agreement between the parties; (2) whether the 

agreement is based on a legitimate purpose specific to a business enterprise; and (3) whether the 

agreement is in place a sufficient period of time to abate any reasonable belief it was designed 

solely to defeat a spouse's elective share claim. (A.R. 19). In reality, the circuit court reduces its 

"balancing test" to an attempt to determine if the subject option in this case is "a sham agreement 

designed to defeat inheritance rights." (A.R. 19). The court's analysis is obsessed with whether 

the subject option was "established for any nefarious or illegitimate purpose" (A.R. 22) or "a 

mere procedural cloak designed to defeat" (A.R. 25) petitioner's elective share. The "balancing 

test" imposes a burden on a surviving spouse to show "a reasonable belief that the agreement 

was entered into as an attempt to defeat the surviving spouse's inheritance rights." (A.R. 26). 

The court likens this burden to that imposed by the United States Bankruptcy Code to avoid 

fraudulent transfers. (A.R. 27). Finally, the third element of the circuit court's "balancing test" 

inverts the marital partnership purpose of the elective share statute by holding that the longevity 

ofan agreement which artificially reduces the surviving spouse share actually abates "any 

concerns that this agreement was solely designed to defeat the elective share." (A.R.27). In 

other words, the longer the marriage lasts, the more risk ofdisinheritance. 
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Before announcing its balancing test, the court rejected an analogous, existing, objective 

rule governing the effect of options and other purchase and sale agreements on the value of an 

augmented estate. The measure rejected by the circuit court without explanation deals with the 

valuation of an estate for a specific purpose-the imposition ofUnited States estate taxes. The 

rule is so akin to setting value for elective share purposes there is no rational basis for its 

rejection by the circuit court. Indeed, the circuit court found the analogy "well taken" before 

declining, without stated reason, to adopt it. (A.R. 19). 

One legal commentator has noted the similarity between the augmented estate and 

aspects of the "gross estate" as defined for purposes offederal estate taxation. O'Brien, supra, at 

667. The augmented estate includes certain life insurance on the decedent's life, as does the 

federal gross estate. 26 USC § 2042. Joint bank accounts and real estate held jointly with the 

rights of survivorship become part of the augmented estate. They are also a part of the gross 

estate for federal taxation purposes. 26 USC § 2040. Individual retirement account benefits and 

certain retirement benefits, valued on a commuted basis, are part of the augmented estate. §42-3

2(b)(3). The federal gross estate includes these as well. 26 USC § 2039. 

When considering the value to the gross estate of an asset subject to an option, Internal 

Revenue Code § 2703(a)(1) specifically provides that the value ofany property shall be 

determined without regard to any option to acquire the property at less than the fair market value, 

like Respondent's claimed option. Respondent could be entitled to relief under Section 2703(b), 

which provides an exception to this general rule. His claimed option could set the value of the 

partnership interest if: (1) it is a bona fide business arrangement; (2) it is not a device to transfer 

such property to members of the decedent's family for less than full and adequate consideration 

in money or money's worth; and (3) its terms are comparable to similar arrangements entered 
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into by persons in an arm's-length transaction. If all three of these factors are met, the option 

claimed by Respondent might set the value of the subject partnership share. See, Harris, Morton 

A., "Buy-Sell Agreements for the Family Owned Business: Practical Considerations and 

Planning Opportunities, " William & Mary Annual Tax Conference. Paper 248 (1992); 

http://scholarship.law.wm.edultaxJ248. However, even this rule should be viewed in light of 

Estate ofAul, supra. 

Respondent's option price is less than 5% of the prima facie value of the partnership 

interest. There may be a bona fide business purpose to the arrangement - maintaining the family 

nature of the partnership, but the option fails to meet the second factor of the exemption because 

it is a device to transfer the partnership interest of the father to his son for less than full and 

adequate consideration. In fact, the express intent of the option agreement is to do just that. 

As for the third factor, an option that prices an asset worth more than $1,100,000 at 

$50,000 cannot be considered comparable to a similar arrangement entered into by persons in an 

arm's-length transaction. 

The court's rejection of this accepted standard leads to the anomalous result of requiring 

Petitioner to value her husband's entire estate under the "gross estate" provisions ofthe Internal 

Revenue, applying Internal Revenue Code § 2703 to value his partnership interest without regard 

to Respondent's option, while being able to use only $50,000.00 of the value of the million

dollar asset for purposes of calculating her elective share, paying taxes or settling the estate. 

Subjecting a surviving spouse to potential estate tax liability based on the value of an asset that is 

deprived to her for purposes ofdetermining her elective share is the essence of disinheritance. 
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Finally, the circuit court's "balancing test" is not a multifaceted analysis at all. The 

court's repeated references to "agreements designed to defeat inheritance rights" (A.R. 19) or 

"established for nefarious or illegitimate purposes" (A.R. 22) or "entered into as an attempt to 

defeat the surviving spouse's inheritance rights" (A.R. 26) or "solely designed to defeat the 

elective share" (A.R. 27) inteIjects an element of intent or design to disinherit into the elective 

share statutes where no such element exists. 

In regard to testamentary dispositions, this Court has held that intent has no relevance to a 

determination of the "legal effect" of a writing. Intent is a factor in "construing" an instrument. 

It is the legal effect of the instrument that is in issue. Strictly speaking, the actual intention of 

Petitioner's husband when he signed the 1987 agreement has nothing to do with the document's 

legal effect. Petition a/Shiflett, 200 W. Va. 813,490 S.E.2d 902 (1997); McCauley v. Henry, 

143 W. Va. 770, 105 S.E.2d 129 (1958). These rulings make good sense in a system meantto 

avoid case-by-case analysis of a deceased person's state ofmind. 

Again, West Virginia's leading commentator on the law of elective share, West Virginia 

College of Law Dean Emeritus John W. Fisher, II, has rejected the element of "fraud" or "intent 

to deprive" in an elective share analysis. Dean Fisher's reasoning was specifically adopted and 

approved by the Supreme Court of South Dakota in a case sufficiently on point with this case to 

have application. 

In the Matter a/the Estate 0/Amundsun, 2001 SD 18, 621 N.W.2d 882 (2001), the 

question was the legal effect ofa non-probate trust instrument on the value of the augmented 

estate. The proponents of the trust relied on the absence of evidence that the trust was created 

with an intent to deprive the surviving spouse ofher inheritance. They argued that there was no 
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evidence the trust was created with intent to take advantage of the spouse or that the settlor of the 

trust had ever been advised of the issue of elective share. The proponents further alleged that the 

settlor had no thought of defeating the elective share and that the trust was indeed set up for tax 

benefits as opposed to a limitation on surviving spouse elective share. The South Dakota Court 

engaged in an analysis of the public policy of that state relative to the rights ofa surviving 

spouse, finding that policy to be the same as we have established in West Virginia: 

The right ofa spouse to take an elective share was created to prevent 
disinheritance of the surviving spouse. Estate o/Kamen, 2000 S.D. 32, ~14, 607 
N.W.2d at 36; Estate 0/Antonopoulos, 993 P.2d 637,642 (Kan. 1999) (citing 
Volkmer, Surviving Spouse's Right to Inherit, 21 Est Plan 58 (1994)); Mongold v. 
Mayle, 452 S.E.2d 444,446 (W. Va. 1994) (citing John W. Fisher II & Scott A. 
Curnutte, Reforming the Law of Intestate Succession and Elective Shares: New 
Solutions to Age-Old Problems, 93 WVaLRev 61,98-115 (1990) ("[T]he 
protection of a decedent's wife from disinheritance began as early as the Code of 
Hammurabi, and can be traced through Roman, Germanic, Scandinavian and 
Saxon Law. ") (citations omitted). 

The court dispensed with arguments in favor ofexcluding the trust assets from the augmented 

estate with this statement: 

[I]n South Dakota, for elective share purposes, a decedent's nonprobate transfers 
ofmarital property are by statute automatically part ofthe augmented estate. 
(FN11) SDCL 29A-2-204; SDCL 29A-2-205. Therefore, no equitable balancing 
or other remedy is necessary or appropriate to determine if trust assets are to be 
included in the augmented estate. As one commentator explained, under the 
revised UPC, by including the value ofwill substitutes in the augmented estate, 
these devices cannot be used to defeat the purpose of the elective share: "by 
preventing this 'fraud' mechanically, the uncertainty produced by ajudicial 
'balancing of the equities' after the fact is avoided. II John W. Fisher II & Scott A. 
Curnutte, Reforming the Law of Intestate Succession and Elective Shares: New 
Solutions to Age-Old Problems, 93 W.Va. L. Rev. 61, 108-109 (1990) (internal 
quotations in original). 
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In West Virginia probate assets as well as non-probate transfers are by statute 

automatically a part ofthe augmented estate. The reasoning applied by the South Dakota Court 

applies here - no equitable balancing or other remedy is necessary or appropriate to determine 

what assets are to be included in the augmented estate, or at what value. The circuit court's 

formulation ofwhat purports to be an equitable balancing test was error in and of itself. 

Application of such a test to deprive the Petitioner of the benefit ofher statutory elective share is 

reversible error. 

CONCLUSION 

The circuit court's judgment should be reversed in its entirety and this case remanded 

with instructions to enter an order declaring the October 14, 1987, "G & G Investments Purchase 

and Sale Agreement" void and unenforceable. In the alternative, if this Court upholds the 

validity of the document, the circuit court's judgment on Petitioner's counterclaim should be 

reversed and the case remanded for entry ofan order declaring that her husband's partnership 

interest be valued for probate and elective share purposes at its fair market value, without regard 

to any artificial option price. 
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