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STATEMENT OF THE CASE 


This action arises out ofa May 3, 2013 workplace accident which resulted in severe injuries 

to Respondent Jeffrey Russell's dominant hand and the amputation of his middle finger. 

Respondents Jeffrey and Anita Russell allege that by requiring its employee Jeffrey Russell to 

perform his job duties without required safety equipment, instructions and precautions for working 

with table saws, and subjecting Mr. Russell to a specific unsafe working condition which presented 

a high degree ofrisk and strong probability ofserious injury or death, Respondent Kimes Steel, Inc., 

d/b/a Kimes Steel & Rail, Inc. ("Kimes Steel") caused Mr. Russell's injuries. (See the Amended 

Complaint at AR 6-7.) The Russells assert that Kimes Steel is liable pursuant to the exemption to 

Workers Compensation immunity found at W. Va. Code § 23-4-2. (See AR 7.) 

At the time of Jeffrey Russell's workplace accident, Kimes Steel was insured under two 

policies ofinsurance issued by Petitioner First Mercury Insurance Company, Inc. ("First Mercury"), 

identified as Policy No. :MI-CGL-0000017233-0l, which provided primary commercial general 

liability coverage to Kimes Steel, and Policy No. :MI-EX-0000017234-01, which provided excess 

coverage to Kimes. (See the subject First Mercury Policies at AR 216-275 and 276-305 

respectively.) Both the Russells and Kimes Steel allege that pursuant to the terms of the First 

Mercury policies, First Mercury is obligated to provide employers liability insurance coverage and 

excess liability coverage to Kimes Steel and to defend and indemnify Kimes Steel with respect to 

the Russells' claims arising from the May 3,2013 accident. (See the Russells' Amended Complaint, 

at Paragraphs 19-21 (AR 5-10), and Kimes Steel's October 10,2014 Cross-Claim Against First 

Mercury Insurance Company, at Paragraphs 5-9.(AR 11-16)). 

27083/1420 1 



The Respondents-' assertion that employer's liability "stop gap"coverage is provided under 

the First Mercury Policies is based upon the fact that Kimes Steel requested such coverage in order 

to comply with the contractual requirements ofa client and was expressly advised that it was being 

provided. In his April 29 , 2015 deposition, the President ofKimes Steel, Shannon Kimes, was asked 

about his company's purchase ofthe subject First Mercury insurance policies and testified that James 

River Coal, a client ofKimes Steel, had given his company a list ofthe different types ofinsurance 

coverage they were required to have in order to obtain a contract. He was asked: 

Q. 	 . .. Back when you were attempting to obtain the contract with James 

River Coal, it was your understanding that in order to get that 

contract, you had to have various kinds ofinsurance coverage; is that 

right? 


A. 	 Yes. 

Q. 	 And they gave you a big long list ofdifferent kinds of coverage you 

had to have, right? 


A. 	 Yes. 

* 	 * * 
Q. 	 But at the time you were applying for these different coverages and 

were getting this request ofJames River, you didn't have specialized 
knowledge of insurance coverage, did you? 

A. 	 No. 

Q. 	 So you turned it over to your agent to make sure you got the right 
kinds of coverage and the amounts that you needed to have, right? 

A. Correct. 

(See AR 306-309 excerpts from the Deposition ofShannon Kimes, at Pgs. 131-132.) Significantly, 

the list provided by James River Coal expressly required Kimes Steel to have and maintain 

"Employers Liability" coverage, with per accident limits of $1,000,000, and excess liability 
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coverage with limits of$5,000,000. (See AR 310-311, the list ofrequired coverages.) James River 

Coal also required that the excess liability coverage include coverage for employers liability. (See 

AR311.) 

As required by James River Coal, the application for coverage Kimes Steel completed 

expressly indicated under the "Coverages" section that one ofthe coverages Kimes Steel was seeking 

was "Stop Gap / Employers Liability Coverage" in the amount of$l ,000,000 for each accident. (See 

AR 312-320, the September 19, 2012 application at AR 315.) Inhis deposition, Mr. Kimes testified: 

Q. 	 It says, stop gap/employers liability coverage; doesn't it? 

A. 	 Yes. 

Q. 	 And it shows one million BI by accident, each accident; right? 

A. 	 Correct. 

Q. 	 Was it your understanding that meant you had a million dollars of 
stop gap employer's liability coverage? 

A. 	 I thought so. 

Q. 	 Okay. You didn't necessarily know what that would cover or not 
cover, but you knew you had to have it it, and you had acquired it as 
far as you knew, right? 

A. 	 Yes. 

(See AR308, excerpts from the Deposition of Shannon Kimes, at Pg. 134.) 

As requested, the policies of First Mercury were issued to Kimes Steel with the 

"Declarations" on the Commercial General Liability Policy indicating that "STOP GAP - EMP LIAB 

COVERAGE ENDST - WV" was included. (See AR 216-275 at 220) and the "Schedule Of 

Underlying Insurance" indicating that the Commercial General Liability coverage was included. (See 

AR276-305 at 277.) Unfortunately, after an accident involving an injury to a Kimes Steel employee 
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occurred, First Mercury refused to provide the promised coverage. Instead, First Mercury asserted 

for the first time that the "fine print" ofthe First Mercury "Stop Gap" Endorsement excludes the very 

type ofliability "stop gap" coverage is specifically purchased to cover. In particular, First Mercury 

claims that under Exclusion "L," the "Stop Gap - Employers Liability Coverage Endorsement - West 

Virginia," attached to the First Mercury policy provides, "This insurance does not apply to": 

L. 	 West Virginia Workers Compensation law, Sect. 23-4-2 
"Bodily injury by accident" or "bodily injury by disease" caused by 
any action determined to be ofdeliberate intention as specified under 
West Virginia Workers Compensation law, Sect. 23-4-2. 

(See AR 240-242) Relying upon this language, First Mercury denied coverage for the Russells' 

claims against Kimes Steel. (See the May 5, 2014 denial letter at AR 159-163.) 

The Russells filed their original Complaint against Kimes Steel in February of2014. (See 

AR 1-4.) After First Mercury denied coverage in May of 2014, the Russells amended their 

Complaint to seek a declaratory judgment with respect to the coverage issues. (See AR 5-10, the 

Amended Complaint at AR 8-9.) Kimes Steel then filed a Cross-Claim against First Mercury 

asserting breach of contract and bad faith with respect to the denial of coverage. (See AR 11-16.) 

On March 18, 2015, the Circuit Court below vacated the Scheduling Order and stayed 

further discovery pending the resolution ofthe coverage issues. (See AR 3 8-40.) First Mercury then 

sought partial summary judgment with respect to the coverage issues (See AR 41-62.) and the 

Respondents did the same. (See AR 192-333, the Russells' Response And Cross-Motion and AR 

335-529, Kimes Steel's Motion For Partial Summary Judgment.) After the briefing ofthe coverage 

issues was complete, the Circuit Court below entered its Order Denying Defendant First Mercury 

Insurance Company's Motion For Partial Summary Judgment And Granting Plaintiffs' Cross-

Motion AndDefondant Kimes Steel's Motion For Partial Summary Judgment onMay 18,2016. (See 

27083/1420 	 4 



AR 879-905.) First Mercury then submitted its appeal to which the Respondents Jeffrey and Anita 

Russell now respond. 

S~YOFARGUMENT 

The Circuit Court properly granted summary judgment to the Respondents with respect to 

whether or not the First Mercury commercial general liability insurance policy and the umbrella 

policy provide coverage for the Russells' claims against Respondent Kimes Steel. In that regard, 

First Mercury contends that coverage for injury claims by an employee ofKimes Steel is expressly 

excluded even though its policy contains an endorsement entitled "STOP GAP - EMPLOYERS 

LIABILITY COVERAGE ENDORSEMENT - WEST VIRGINIA," which provides: 

We will pay those sums that the insured becomes legally obligated by 
West Virginia Law to pay as damages because of "bodily injury by 
accident" or "bodily injury by disease" to your "employee" to which 
this insurance applies. 

(See AR 240.) First Mercury asks the Court to find that the "stop gap" coverage purchased by 

Kimes Steel does not "stop" the only "gap" in Kimes Steel's other coverages but, instead, excludes 

the very type of liability for which "stop-gap" coverage is purchased. hl effect, First Mercury 

contends that the "stop gap" coverage included with its Policy with Kimes Steel provides no 

coverage at all for the only type ofliability which West Virginia's employers face to their employees 

for workplace injuries. 

The Circuit Court properly found that the First Mercury policy was ambiguous. In that 

regard, the exclusion relied upon by First Mercury provides that there is no coverage for bodily 

injury "caused by any action determined to be of deliberate intention as specified under West 

Virginia Workers Compensation law, Sect. 23-4-2." However, the exclusion is ambiguous because 

neither the exclusion nor the endorsement include the text ofthe statute or explain how a particular 
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claim might be detennined to be of deliberate intent under the statute. Instead, the insured must 

look outside ofthe policy and review the statute in order to understand what is excluded. Moreover, 

even the First Mercury employees who handled the claim were uncertain as to whether the claim 

was covered and noted in their claim file that the policy was "inherently inconsistent." In fact, it was 

acknowledged that the coverage issues were so difficult that the First Mercury employee handling 

the claim felt it was necessary to retain an expert on West Virginia insurance coverage law to 

understand the policy. 

The Circuit Court also properly applied the Doctrine ofReasonable Expectations to find that 

coverage exists for the Russells' claims. In particular, the evidence established that Kimes Steel was 

required to obtain employers liability "stop gap" coverage in connection with a contract it had with 

James River Coal. The application Kimes Steel completed requested such coverage and the 

declarations page of the First Mercury commercial general liability policy indicates that an 

Employers Liability "Stop Gap" Endorsement was included with the policy. Moreover, Shannon 

Kimes, the president of Kimes Steel, testified that it was his expectation that if his employees got 

hurt, Kimes Steel would be covered. Therefore, Kimes Steel had an objectively reasonable 

expectation that it had obtained all of the different coverages required under the James River Coal 

contract, including Employers Liability "Stop Gap" coverage. Unfortunately, even though "Stop 

Gap" coverage is commonly understood to fill the "gap" between an employer's workers 

compensation coverage and its commercial general liability coverage which does not cover injuries 

sustained by employees, First Mercury asserts that its policy's "Stop Gap" coverage does not do so. 

The Circuit Court correctly found that the First Mercury coverage was illusory. In that 

regard, neither First Mercury nor the employees who handled the claim were able to point to any type 
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of legally recognized claim that a West Virginia employer would be exposed to that would be 

covered under First Mercury's Employers Liability "Stop Gap" Endorsement. While First Mercury 

has provided examples ofclaims its suggests are covered, a review of the law reveals that none are 

currently recognized in West Virginia. As Justice Albright noted in Erie Insurance Property and 

Casualty Company v. Stage Show Pizza, JT8, Inc., 210 W.Va. 63,553 S.E.2d 257 (2001), "[u]nless 

that stop-gap coverage is construed to provide coverage in the case ofa deliberate intent action ... 

. those policy provisions must be seen as essentially illusory and meaningless." Stage Show Pizza 

at 74,268. 

The Circuit Court also properly found that First Mercury is estopped from denying coverage 

when it mistakenly included Employers Liability "Stop Gap" coverage in the Kimes Steel policy. 

In that regard, West Virginia law recognizes that an insurer can be estopped from denying coverage 

when the insurer has lead the insured to believe that coverage would exist for a particular type ofloss 

at the time the coverage was sold. Here, Kimes Steel specifically requested and applied for "Stop 

Gap" coverage in order to comply with the insurance requirements ofits customer James River Coal 

and the materials it received represented that such coverage was being provided. It is only the "fine 

print" ofthe exclusion, which even First Mercury's own employees admit could only be understood 

by an expert in West Virginia insurance coverage, that seeks to remove the promised coverage. 

First Mercury's reliance upon W. Va. Employer's Mutual Insurance Co. v. Summit Point 

Raceway Assocs. Inc., 228 W.Va. 360, 719 S.E.2d 830 (2011), is misplaced because that decision 

involved a Brickstreet endorsement which provided "employer's liability" coverage, but did not refer 

to "stop gap" coverage at all and merely referenced liability "arising out ofthe statute. Summit Point 

at 372, 842. Moreover, the employer in Summit Point did not request, apply for, or pay for 
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employers liability coverage. This case involves different policy language and a specific reference 

to "stop gap" coverage which would ordinarily be expected to cover deliberate intent actions. 

Moreover, in this case, there was a specific request by Kimes Steel for "Stop Gap" coverage in order 

to comply with the requirements of Kimes Steel's contract with its customer James River Coal. 

Therefore, the Circuit Court below properly found that First Mercury had a duty to defend and 

indemnify Kimes Steel in connection with the Russell claims. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

First Mercury requests oral argument under Rule 19 ofthe West Virginia Rules 0/Appellate 

Procedure, but acknowledges that the issues raised in its appeal address only the application of 

settled law to the subject First Mercury insurance policies where the facts and language of First 

Mercury's policies are not in dispute. Accordingly, the RespondentIPlaintiffs Jeffrey and Anita 

Russell oppose First Mercury's oral argument request because the Petitioner's Brie/presents no new 

issues of law and further argument is not necessary. 

ARGUMENT 

I. Standard of Review. 

First Mercury appeals the Order issued by the Circuit Court granting summary judgment in 

favor ofthe Respondents and Kime Steel, and denying First Mercury's Motion For Partial Summary 

Judgment. Under settled West Virginia law, the Order is subject to de novo review. Painter v. 

Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994) ("A circuit court's entry of summary judgment is 

reviewed de novo."); see also, Findleyv. State Farm Mut. Auto. Ins. Co., 213 W.Va. 80, 576 S.E.2d 

807 (2002) ("This Court reviews de novo the denial ofa motion for summary judgment, where such 

a ruling is properly reviewable by this Court."). 
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While the standard of review is de novo, when this Court reviews a decision of the Circuit 

Court to grant summary judgment, it does so under the same standards that the Circuit Court applied 

to determine whether summary judgment was appropriate. Williams v. Precision Coil, Inc., 194 

W.Va. 52, 59,459 S.E.2d 329, 335 (1995). The interpretation ofan insurance contract, including 

the question of whether the contract is ambiguous, is a legal determination which, like the court's 

summary judgment, is reviewed de novo on appeal. Payne v. Weston, 195 W.Va. 502, 507,466 

S.E.2d 161 (1995). In that regard, this Court noted in Murray v. State Farm Fire And Casualty 

Company,203 W.Va. 477, 509 S.E.2d 1 (1998): 

Determination ofthe proper coverage ofan insurance contract when the facts are not 
in dispute is a question of law. 

Murray at 482, 6. (Citations omitted). Likewise, Rule 56 of the West Virginia Rules ofCivil 

Procedure governs requests for partial summary judgement and provides: "The judgment sought 

shall be rendered forthwith ifthe pleadings, depositions, answers to interrogatories, and admissions 

on file, together with the affidavits, ifany, show that there is no genuine issue as to any material fact 

and that the moving party is entitled to ajudgment as a matter oflaw." 

n. 	 The Circuit Court below found that First Mercury's policy is inherently ambiguous 
and provides coverage for the Plaintiffs' claims against Kimes Steel. 

In its second, third and fourth assignments of error, First Mercury asserts that the Circuit 

Court incorrectly found that the policy language upon which it relied to deny coverage was 

ambiguous. Because the nature ofthe First Mercury policy language and its inherent ambiguity must 

be addressed before First Mercury's other assignments of error can be properly understood, these 

Respondents will address those assignments oferror first. 
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In order to address the coverage issues presented in this case, it is first necessary to review 

what "stop gap" coverage is and why West Virginia employers purchase it. Prior to the enaction of 

the Workers' Compensation laws, the recourse for employees who suffered on-the-job injuries was 

to bring a lawsuit against their employer for negligence. In such a suit, an employer could raise all 

ofthe available common law defenses, including the comparative negligence ofits employee. That 

situation changed after West Virginia enacted Workers' Compensation statutes, such as W. Va. Code 

§23-2-6, which provides that any employer who pays into the Workers' Compensation system is 

immune from suit "for the injury or death of any employee." The trade-off for this immunity, of 

course, is that the Workers' Compensation coverage pays for on the job injuries sustained by 

employees in the course of their employment regardless of fault. Under the law, an employer's 

immunity applies in all but a few circumstances. The exceptions to immunity were set forth in W. Va. 

Code §23-4-2, which provided, at the relevant time: 

[T]he intent ofthe Legislature in providing immunity from common law suit was and 
is to protect those so immunized from litigation outside the workers' compensation 
system except as expressly provided in this chapter; that, in enacting the immunity 
provisions ofthis chapter, the Legislature intended to create a legislative standard for 
loss of that immunity of more narrow application and containing more specific 
mandatory elements than the common law tort system concept and standard of 
willful, wanton, and reckless misconduct[.] 

W Va. Code §23-4-2(d)(1}.1 The Statue went on to set forth a specific list of five elements which 

an employee must prove in order to establish "deliberate intent" on the part of the employer and 

penetrate the employer's immunity. They are: 

(a) 	 That a specific unsafe working condition existed in the work place which 
presented a high degree of risk and a strong probability of serious injury or 
death; 

1 The Legislature amended the relevant statute effective June 12,2015. Since the subject 
accident occurred in 2013, all references are to the law in effect at the time. 
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(b) 	 That the employer, prior to the injury, had actual knowledge ofthe existence 
of the specific unsafe working condition and of the high degree of risk and 
the strong probability of serious injury or death presented by the specific 
unsafe working condition; 

(c) 	 That the specific unsafe working condition was a violation of a state or 
federal safety statute, rule or regulation, whether cited or not, or of a 
commonly accepted and well known safety standard within the industry or 
business ofthe employer, as demonstrated by competent evidence ofwritten 
standards or guidelines which reflect a consensus safety standard in the 
industry or business, which statute, rule, regulation or standard was 
specifically applicable to the particular work and working condition involved, 
as contrasted with a statute, rule, regulation, or standard generally requiring 
safe work places, equipment or working conditions; 

(d) 	 That notwithstanding the existence of the facts set forth in sub-paragraphs 
(A) through C), inclusive, of this paragraph, the employer nevertheless 
intentionally thereafter exposed an employee to the specific unsafe working 
condition; and 

(e) 	 That the employee exposed suffered serious compensable injury or 
compensable death as defined in section one, article four, chapter twenty
three whether a claim for benefits under this chapter is filed or not a direct 
and proximate result ofthe specific unsafe working condition. 

W. Va. 	 Code §23-4-2(d)(2)(ii). In light of this statutory framework, the only type of employee 

personal injury actions to which West Virginia employers are routinely subjected are actions brought 

pursuant to W. Va. Code §23-4-2(d)(2)(ii). 

As noted above, Exclusion "L," the "Stop Gap - Employers Liability Coverage Endorsement 

- West Virginia," attached to the First Mercury policy, purports to exclude: 

"Bodily injury by accident" or "bodily injury by disease" caused by any action 
determined to be of deliberate intention as specified under West Virginia Workers 
Compensation law, Sect. 23-4-2. 

(See AR 240-242) Such a policy provision defeats the very purpose for purchasing "employers 

liability stop gap coverage" in West Virginia and runs counter to the reasonable expectations ofany 

objective person who purchases "stop gap coverage. In that regard, this Court defined employers 
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liability coverage and explained its purpose in the case of Erie Insurance- Property and Casualty 

Company v. Stage Show Pizza, JTs, Inc., 210 W.Va. 63, 553 S.E.2d 257 (W.Va. 2001), stating: 

[E]mployers' liability insurance is traditionally written in conjunction with workers' 
compensation policies and is intended to serve as a "gap-filler," providing protection 
to the employer in those situations where the employee has a right to bring a tort 
action despite the provisions of the workers' compensation statute or the employee 
is not subject to workers' compensation law. Generally, these two kinds ofcoverage 
are mutually exclusive. Most employers' liability policies limit coverage to liability 
for which the insured is held liable as an employer. .. We can therefore conclude 
that employers' liability insurance applies to actions brought by an employee 
against an employer, when the employer and the employee are not entitled to the 
benefits and protections under any workers' compensation law, or when, even 
though covered by a workers' compensation law, the employee has a right to 
bring an action for common law damages against the employer. 

Stage Show Pizza at 68,262. (Citations omitted). (Emphasis supplied). Based upon this Court's 

explanation, a reasonably prudent person must conclude that an "employers liability stop gap policy" 

would cover precisely the situation of an employee, such as Jeffrey Russell, presenting a claim 

against his employer, Kimes Steel, that falls within the exception of Kimes Steel's workers' 

compensation immunity. Unfortunately, First Mercury's interpretation of what its "employers 

liability stop gap" policy actually covers is directly in conflict with this Court's analysis ofstop gap 

employers liability coverage. 

Policy language is ambiguous if it "is reasonably susceptible of two different meanings or 

is of such doubtful meaning that reasonable minds might be uncertain or disagree as to its 

meaning[.]" Syi. Pt. 1, Pretev. Merchants Property Ins. Co. o/Indiana, 159 W.Va. 508,223 S.E.2d 

441 (1976). A latent ambiguity "arises when the instrument upon its face appears clear and 

unambiguous, but there is some collateral matter which makes the meaning uncertain." Flanagan 

v. Stalnaker, 216 W.Va. 436, 607 S.E.2d 765, 769 n. 4 (2004) (per curiam) (citation omitted). 

Moreover, "[w]here the policy language involved is exclusionary, it will be strictly construed against 

2708311420 12 



the insurer in order that the purpose of providing indemnity not be defeated." Syllabus Pt. 5 

National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d488 (1987),modified 

on other grounds by Potesta v. us. Fid. & Guar. Co., 202 W.Va. 308, 504 S.E.2d 135 (1998). 

Similarly, in West Virginia Fire & Casualty Company v. Stanley, 216 W.Va. 40, 602 S.E.2d 483 

(2004), this Court set forth specific rules which West Virginia Courts follow when interpreting an 

insurance policy, stating: 

When this Court interprets an insurance policy, the [l]anguage in an insurance policy 
should be given its plain, ordinary meaning." . . . "Where the provisions of an 
insurance policy contract are clear and unambiguous they are not subject to judicial 
construction or interpretation, but full effect will be given to the plain meaning 
intended." ... However, "[w ]henever the language ofan insurance policy provision 
is reasonably susceptible of two different meanings or is of such doubtful meaning 
that reasonable minds might be uncertain or disagree as to its meaning, it is 
ambiguous." ... Finally, [i]t is well settled law in West Virginia that ambiguous 
terms in insurance contracts are to be strictly construed against the insurance 
company and in favor of the insured." 

Stanley, at 46, 489. 

In this case, First Mercury's "stop gap - employers liability" coverage is ambiguous because 

the Policy's promise to provide coverage for "damages because ofbodily injury to your employees" 

(See AR 240.) contradicts Exclusion "L" of the "Stop Gap - Employers Liability Coverage 

Endorsement - West Virginia," which excludes coverage for the very type ofbodily injury claim an 

employee can bring against a West Virginia employer who is covered by Workers' Compensation 

insurance. Therefore, the collateral matter which makes First Mercury's policy ambiguous is the 

fact that West Virginia employers are immune from all bodily injury claims except "deliberate 

intent" claims of the type First Mercury purports to exclude. First Mercury's policy exclusion 

defeats the reasonable expectations of anyone who purchases "Stop Gap Employers Liability 
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Coverage" and raises the obvious question of exactly what type of claim the First Mercury policy 

covers. 

First Mercury employee Michael Gorman was asked about the typical meaning of"stop gap 

employers liability coverage" in West Virginia and testified as follows: 

Q. 	 This is the West Virginia State Supreme Court speaking on this 
issue: "Employers liability insurance is traditionally written in 
conjunction with Workers' Compensation policies and is intended to 
serve as a gap filler, providing protection to the employer in those 
situations where the employee has a right to bring a tort action, 
despite the provisions of the Workers' Compensation statute or the 
employee is not subject to the Workers' Compensation law." That 
statement is pretty consistent with what we've been talking about as 
far as what stop gap coverage is, isn't it? 

A. 	 Yes. 

Q. 	 And it sounds like the West Virginia State Supreme Court thinks that 
employers liability is designed to fill this gap or stop the gap between 
a commercial general liability policy and a Workers' Comp policy, do 
they not? 

A. 	 Yes. 

Q. 	 Based on that sentence? 

A. 	 Yes. 

Q. 	 They go on to say, "We can, therefore, conclude that employers 
liability insurance applies to actions brought by an employee against 
an employer when the" employee -- or "when the employer and the 
employee are not entitled to the benefits and protections under any 
Workers' Compensation law." That sounds like what we're talking 
about as well, right? Employers liability is for claims where the 
employee can bring a suit and they're not entitled to Workers' Comp 
immunity, right? 

A. 	 That's the way it sounds, yes. 
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(See AR 322 excerpts from the deposition ofMichael Gonnan, at Pgs. 73-75.) Mr. Gonnan then 

testified that the First Mercury policy expressly excludes coverage for ''that type ofclaim." (See AR 

323 at Pg. 77.) 

Exclusion "L" of the "Stop Gap - Employers Liability Coverage Endorsement - West 

Virginia," is also ambiguous because it fails to specify what types ofclaims are excluded and only 

references claims "detennined to be ofdeliberate intention as specified under West Virginia Workers 

Compensation law, Sect. 23-4-2." In that regard, the text and content of W. Va. Code §23-4-2 are 

not found anywhere in the Policy and there is no explanation ofhow a claim might be determined 

to be ofdeliberate intent under the statute. (See AR 240-242.) First Mercury requires an insured to 

know that the phrase "as specified under West Virginia Workers Compensation law, Sect. 23-4-2" 

is meantto refer to "deliberate intent" claims brought pursuant to W. Va. Code §23 -4-2 (d)(2)(ii). This 

fact was acknowledged by Mr. Gonnan during his deposition. He was asked: 

Q. 	 Now, what exactly about this policy tells an insured who believes that 

they have bought employers liability coverage with the understanding 

ofwhat employers liability coverage and stop gap coverage typically 

means -- what about this policy tells that insured that in fact it doesn't 

cover deliberate intent claims ofthe type that are typically brought in 

West Virginia, like was being discussed by the West Virginia State 

Supreme Court? 


A. The citation to the statute. 

(See AR 324 at Pg. 81.) He was also asked: 

Q. 	 Will you agree with me that nowhere in this endorsement is there any 

quote of West Virginia Code Section 23-4-2? 


A. 	 I don't understand your question. 

Q. 	 It makes reference -- this exclusion makes reference to West Virginia 
Code Section 23-4-2, doesn't it? 
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A. 	 Yes. 

Q. 	 But there's no quote of the statute in the endorsement, is there? In 
other words, you can't read the text ofthe endorsement in this - a text 
of the statute in this endorsement, can you? 

A. 	 No. 

Q. 	 Ifyou were reading this policy, you would have to go look that up, 
wouldn't you? To know what it meant and what it said? 

A. 	 You would have to be familiar with it, yes. 

Q. 	 Well, you say you have to be familiar with it. Wouldn't you have to 

go look it up if you wanted to know the exact text ofthe statute? 


A. Ifyou were unfamiliar with that citation, yes. 

(See 325-326 at Pgs. 48-49.) In fact, Mr. Gorman acknowledged that it would be difficult for an 

insured to understand the exclusion without looking up the specific code section. He was asked: 

Q. 	 Will you agree with me that an understanding ofwhat West Virginia 
Code Section 23-4-2 says is very important to understanding this 
particular exclusion? 

A. 	 Yes. 

Q. 	 Will you agree with me that ifyou didn't have an understanding of 
what that code section provides, you wouldn't be able to understand 
this exclusion? 

A. 	 I think it's important to understand what is contained in that code 
section to understand the intent of the exclusion, yes. 

Q. 	 Okay. And without that, it would be very difficult, wouldn't it? 

Without an understanding. 


A. 	 It would be difficult, yes. 

Q. 	 And yet that's not provided anywhere in the policy, is it? 

A. 	 Not that I am aware of, no. 
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(See AR 326 at Pgs. 51-52.) Therefore, First Mercury's argument, at pg. 28 of its Brief that an 

insured in West Virginia has a duty to read the insurance policy pursuant to Syl. Pt. 5 ofSoliva v. 

Shand, Morahan & Co., 176 W.Va. 430, 345 S.E.2d 33 (W.Va. 1986), misses the point. Even if 

Mr. Kimes had read every single word of the First Mercury policy, he would not have understood 

what claims were excluded from coverage without researching the statute and the decisions 

interpreting it. Moreover, this Court has previously noted: 

In applying the doctrine of reasonable expectations to standardized insurance 
contracts, we must reject that portion ofthe reasoning in Soliva which is based on the 
general rule that a party to a contract has a duty to read the instrument. While this 
rule may equitably be enforced with regard to a contract negotiated at arm's length 
between parties of reasonably equivalent bargaining power and signed by each, it 
would be unfair to apply the general rule in the case of the modern insurance 
contract. These policies are contracts of adhesion, offered on a take-it-or-Ieave-it 
basis, often sight unseen until the premium is paid and accepted, full ofcomplicated, 
almost mystical, language. "It is generally recognized the insured will not read the 
detailed, cross-referenced, standardized, mass-produced insurance form, nor 
understand it ifhe does." 

Nat'l Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 741, 356 S.E.2d 488, 495 (1987). 

The ambiguity created by the First Mercury policy's reference to W. Va. Code §23-4-2 may 

explain why even the First Mercury employees who initially handled the claim concluded that First 

Mercury's policy provided coverage. (See AR 327 at Pg. 21.) In his deposition, Mr. Gomlan was 

asked about a note in the First Mercury claim file which indicated that a defense would be owed to 

the insured, and he testified as follows: 

Q. 	 At the bottom of the page, there's a note, "Loss is in policy term, 
policy has West Virginia stop gap coverage form which is triggered. 
Defense will be owed to the insured. ROR will be needed as related 
to the alleged intentional injury." What did you take that to mean? 

A. 	 It meant to me that Mr. Golles had done a cursory review of the 

policy and he was highlighting his observations in that regard. 
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Q. 	 Well, he's advising you that the West Virginia stop gap coverage form 
has been triggered, does he not? 

A. 	 He's making that observation. I think it's a mischaracterization to say 
that he's advising me that that's the case. 

Q. 	 Well, he's at least indicating that his impression is that the stop gap 
coverage form has been triggered, isn't it? 

A. 	 Yes. 

Q. 	 The next thing he indicates is, "Defense will be owed to the insured." 

Correct? 


A. 	 That's what it says, yes. 

Q. 	 And that implies that he believes there's coverage here, doesn't it? 

A. 	 It implies that based on his observation and his superficial review of 
the policy, that that was his impression, yes. 

(See AR 327 at Pgs. 21-22.) Similarly, First Mercury employee Christopher Golles, who was Mr. 

Gorman's supervisor, testified: 

Q. 	 Will you agree with me that at that time, your initial thought - from 
having looked at the Complaint and looked at the schedule of 
coverages and forms that were on it, on this policy - your initial 
thought was that this was a covered claim, at least in part? 

A. 	 I would - - I·would agree that at the time that this entry was made, I 
had looked at the dec page and the Schedule of Forms and at that 
point in time, I - - yes, I would have thought that we would have 
owed a defense pursuant to the ROR. 

(See AR 331-332 excerpts from the deposition ofMr. Golles at Pgs. 19-20.) In fact, First Mercury's 

own claim file notes indicate that there was an "inherent inconsistency between the stop gap 

endorsement and the intentional acts exclusion," which caused even its own employees to question 

what was covered. (See AR 333 the claim file note dated April 10, 2014.) This inconsistency 

2708311420 	 18 



prompted Mr. Gorman to feel that he needed to have a coverage expert look at the issue. He was 

asked: 

Q. 	 Okay. And you felt that the issues as you reviewed the policy were 
such that you needed to have a coverage expert take a look at this, 
right? 

A. 	 Correct. 

Q. 	 Would it be fair to say that that was because you simply could not 

figure out whether or not there was coverage here? 


A. 	 I think it's more fair to say that, as I indicated a moment ago, I did not 

have any experience specifically in insurance coverage issues within 

the State of West Virginia, and I wasn't intimately familiar with its 

statutory schemes. 


Q. 	 Well, so you weren't comfortable making a coverage decision on your 

own then, correct? 


A. 	 I think it's fair to say that I required some advice and counsel from an 
expert in West Virginia insurance coverage law. 

(See AR 328 at Pgs. 29-30.) As such, the exclusion for deliberate intent claims found in First 

Mercury's policy is beyond the understanding of even First Mercury's own employees and 

supervisors, and is so ambiguous that only an expert on insurance coverage in West Virginia can 

understand it. 

m. 	 The Circuit Court below properly applied the Doctrine ofReasonable Expectations to 
find coverage for the Russells' claims against First Mercury. 

In its fifth assignment oferror, First Mercury asserts that the Circuit Court improperly applied 

the Doctrine of Reasonable Expectations to find that First Mercury's "Stop Gap - Employers 

Liability Coverage Endorsement" provides coverage for the Russells' claims against Kimes Steel. 

In fact, this Court has repeatedly applied the doctrine of reasonable expectations under similar 

circumstances. 
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Where the language of an insurance contract is found to be ambiguous, the Court employs 

the doctrine of"reasonable expectations," Smith v. Sears, Roebuck & Co., 447 S.E.2d 255, (1994), 

which provides: 

... that the objectively reasonable expectations of applicants and intended 
beneficiaries regarding the terms ofinsurance contracts will be honored even though 
painstaking study of the policy provisions would have negated those expectations. 

Id at 257. Since "deliberate intent" claims are the only type ofbodily inj ury claim an employee can 

assert in West Virginia against his or her covered employer, the reasonable expectation of any 

employer purchasing a product identified by the insurer as "stop-gap employer's liability coverage" 

would be that deliberate intent claims would be covered. As discussed above, the only policy 

language which might lead them to believe otherwise is an exclusion buried within an endorsement 

to the First Mercury Policy, which even First Mercury's own employees could not understand. (See 

AR328 and 331-332.) In that regard, "[a]n insurer wishing to avoid liability on a policy purporting 

to give general or comprehensive coverage must make exclusionary clauses conspicuous, plain, and 

clear, placing them in such a fashion as to make obvious their relationship to other policy terms [ .]" 

Syl. Pt. 10, McMahon, 356 S.E.2d 488. Here, the exclusion in question does not contain the 

relevant statutory language, does not explain the types of claims to which it applies, and certainly 

does not explain how it restricts the coverage granted earlier in the endorsement. Therefore, the 

Circuit Court properly applied the Doctrine ofReasonable Expectations to this ambiguous exclusion 

and found that it did not preclude coverage for the Russells' claims against Kimes Steel. 

It should also be noted that First Mercury's arguments ignore relevant decisions concerning 

when the doctrine of reasonable expectations should be applied. As this Court has explained: 

The Court adopted the doctrine of reasonable expectations in Syl. pt. 8, National 
Mutual Insurance Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 
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(1987), overruled on other grounds by Potesta v. United States Fidelity & Guaranty 
Co., 202 W.Va. 308, 504 S.E.2d 135 (1998), holding, "With respect to insurance 
contracts, the doctrine ofreasonable expectations is that the objectively reasonable 
expectations ofapplicants and intended beneficiaries regarding the terms ofinsurance 
contracts will be honored even though a painstaking study of the policy provisions 
would have negated those expectations." When McMahon & Sons was decided, the 
doctrine ofreasonable expectations was applied only as a canon ofconstruction for 
evaluating ambiguous insurance contracts. Since then, the doctrine of reasonable 
expectations has evolved to apply to cases, such as Romano and Keller, in which a 
policy provision on which denial of coverage is based differs from the prior 
representations made to the insured by the insurer. See Luikart v. Valley Brook 
Concrete & Supply, Inc., 216 W.Va. 748, 755, 613 S.E.2d 896, 903 (2005); Am. 
Equity Ins. Co. v. Lignetics, Inc., 284 F.Supp.2d 399, 404-D6 (2003). 

New Hampshire Ins. Co. v. RRK, Inc., 230 W. Va. 52, 58, 736 S.E.2d 52,58 (2012). 

In the RRK, Inc. decision, the Court held that an insured may have a reasonable expectation 

of coverage despite exclusionary language that would otherwise preclude coverage based upon 

representations made by the insurer's agent at the time the policy was sold. RRK, Inc. at 57,57. 

. Similarly, inKellerv. First National Bank, 184 W. Va. 681,403 S.E.2d424 (1991), the Court found 

that coverage applied under a credit life policy issued through a bank even though the insurer later 

concluded that the offer had been a mistake, noting that a reasonable expectation of coverage can 

be created byprocedures which foster "amisconception about the insurance to be purchased." Keller 

at 685, 428. The doctrine of reasonable expectations was also applied in Romano v. New England 

Mutual Life Insurance Co., 178 W.Va. 523,362 S.E.2d 334 (1987), where the insured claimant 

received promotional materials which were inconsistent with the policy issued by the insurer. The 

Court noted: 

It would, we believe, be inequitable to permit New England to enforce the more 
onerous policy condition where previous communications with the insured suggested 
its nonexistence. 
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Romano at 529, 340. Here, as in Keller, the insurer asserts that the coverage was provided to the 

insured (Kimes Steel) by mistake. Specifically, First Mercury employee Tom Haupt testified, "we, 

frankly, mistakenly gave the coverage, that coverage enhancement, because they should have had 

employers liability from their Workers Comp carrier." (See AR 527, excerpts from the deposition 

ofTom Haupt at pg. 27.) Under the principles set forth in Keller, Romano and RRK, Inc., supra, the 

Circuit Court properly applied the doctrine of reasonable expectations and found coverage where 

Kimes Steel was lead to believe that it had purchased "stop gap" coverage by the materials supplied 

to it. (See the First Mercury Application and the Policy Declarations found at AR 312-320 and AR 

220.) 

In its Brief, First Mercury asserts that the doctrine ofreasonable expectations cannot apply 

in this case because at the time of the purchase Shannon Kimes himself did not know what 

deliberate intention lawsuits were or what sort ofclaims were covered by "Stop-Gap" coverage. (See 

the Petitioner's Brie/at Pgs. 31-33.) However, that argument ignores the fact that Mr. Kimes was 

not an insurance expert and only knew that he was required to purchase specific types ofcoverage 

under Kimes Steel's contract with James River Coal. During his deposition, Mr. Kimes was asked: 

Q. 	 Okay. Well, I - - but you're reading it today and you don't find any of 
what I just read to you to be ambiguous, do you? 

A. 	 No. --

Mr. Hentschel: Object to the form ofthe question. 

Mr. Nelson: Same objection. 

The witness: No. And that's why I told my lawyers, you know, hey, 
there's no coverage, let's go on, because - - but then my other lawyer, 
eight months or nine months into the stupid mess and $60,000, says, 
oh, stop-gap coverage, only covers deliberate intent, but they sold you 
a policy and it doesn't cover anything because West Virginia it's only 
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deliberate intent. So the stop gap is only deliberate intent, and they 
exclude deliberate intent, what the hell did I pay for. And somehow 
in all this mess . . . it gets a little ambiguous. And maybe one 
sentence that's not ambiguous turns it into an ambiguous mess that 
even your own lawyers can't figure out what the hell it means. 

(See AR 187-188 at Pgs. 128-129.) Thus, Mr. Kimes, while not an expert on insurance coverage 

like the First Mercury employees discussed above, was able to recognize that the language of the 

First Mercury policy creates an ambiguous situation which only a sophisticated coverage attorney 

can understand. Moreover, Mr. Kimes did testify as to what his expectations were with respect to 

the coverage he had purchased. He was asked: 

Q. 	 But it was your understanding that, somewhere in all those different 
coverages you had, the workers' comp, the employer's liability, the 
general liability, the excess liability, and so forth; that somewhere in 
all that, if an employee got hurt, you would be covered, right. 

A. 	 Yes. 

(See AR 309 at Pg. 144.) Thus, there is clear evidence that Kimes Steel had a reasonable 

expectation of coverage for injuries to its employees, consistent with what it was required to 

purchase by James River Coal. While Kimes Steel purchased "stop gap employers liability" 

coverage, it did not receive coverage that was consistent with the ordinary meaning of employers 

liability coverage. Instead, it received nothing but illusory coverage, in a policy where the "fine 

print" of the policy purported to take away coverage for the only type of employers liability claim 

Kimes Steel could face in West Virginia. 

IV. 	 The subject coverage is illusory because none of the examples of "covered" claims 
provided by First Mercury's corporate representative could actually arise as an 
employers liability claim under First Mercury's policy. 

In its sixth assignment of error, First Mercury asserts that the Circuit Court erroneously 

concluded that the coverage provided under its "Stop Gap - Employers Liability Coverage 
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Endorsement" was illusory. In fact, even First Mercury's own employees could not identify a type 

ofclaim that would be covered under the subject policy language. 

West Virginia Courts avoid construing policies in such a way as to render the coverage 

illUSOry. For example, in the case of Weiner v. Weinstein 216 W.Va. 309, 607 S.E.2d 415 (2004), 

this Court expressly approved a lower Court's finding that: 

... the language of the policy could not possibly have been intended to be that 
limited in its scope. Such an interpretation would render the coverage of the policy 
illusory in that it would really provide no coverage at all because, as far as the court 
can determine from the record, there are no businesses conducted on the fraternity 
property by anyone. 

Weiner at 316,422. In this case, First Mercury wants the Court to fmd that its stop-gap employers 

liability coverage does not actually cover the only type ofemployer's liability which could arise in 

West Virginia, a finding that would render the coverage illusory. As Justice Albright noted in his 

separate opinion in which he concurred in part and dissented in part to the majority's decision in 

Sta~e Show Pizza, supra, that: 

Unless that stop-gap coverage is construed to provide coverage in the case of a 
deliberate intent action for which the workers' compensation provides employers no 
immunity, those policy provisions must be seen as essentially illusory and 
meaningless. Such a construction would be absurd. 

Stage Show Pizza, 210 W. Va. 63, 74, 553 S.E.2d 257, 268 (2001). That same reasoning applies 

here, where First Mercury has asserted that its "stop-gap" coverage does not cover the very "gap" 

for which the coverage is purchased. 

In order to demonstrate that its coverage is not illusory, First Mercury must be able to 

identify employer's liability claims which are, in fact, covered by its policy as written. During his 

deposition, Mr. Gorman was asked what type of claims by an employee against his employer the 

First Mercury policy would cover, and responded as follows: 
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Q. 	 Can you tell me what this covers? What sort ofclaim by an employee 
against an insured employer will this Stop Gap - Employers Liability 
Coverage Endorsement provide coverage for? 

A. 	 Well, it could provide coverage for a third party action over claims; 
it could provide coverage for dual capacity claims; it could provide 
coverage for loss ofconsortium claims. 

(See AR 329 at Pg. 60.) However, an analysis ofthose potentially "covered" claim scenarios reveals 

that none of them could actually arise when a West Virginia employer purchased the coverage at 

Issue. 

The fIrst example ofa potentially covered claim given by Mr. Gorman is a so called "third 

party over" action, in which an employee is injured on the job and sues a third party, such as the 

manufacturer ofa machine he was using. While the injured worker would collect statutory workers' 

compensation benefIts and his employer would be immune from suit by the employee, this scenario 

assumes that the third party could attempt to sue the employer for contributory negligence. However, 

in the case ofSydenstrickerv. UnipunchProducts Inc., 169 W.Va. 440, 288 S. E. 2d511 (1982), this 

Court addressed such a claim and explained why it could not arise under West Virginia law. This 

Court noted that the employer's Workers' Compensation immunity applies to bar such claims, 

stating: 

The great majority of jurisdictions have held that the employer whose concurring 
negligence contributed to the employee's injury cannot be sued orjoined by the third 
party as a joint tortfeasor, whether under contribution statutes or at common law. 
The ground is a simple one: the employer is not jointly liable to the employee in tort; 
therefore he cannot be a joint tortfeasor. 

Sydenstricker at 449,517. (Citations omitted). Thus, the ''third party over" suits contemplated by 

Mr. Gorman are a scenario that cannot arise under West Virginia law. 
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Mr. Gorman's next example is so called "dual capacity' suits, in which an employee is 

injured by a product the employer manufactures. In that scenario, an injured employee of a 

manufacturer would presumably sue an employer in its capacity as the manufacturer ofa defective 

product, rather than in its capacity as the employer. Leaving aside the fact that the workers 

compensation immunity statute (W Va. Code §23-2-6) expressly provides for an employer's 

immunity for the injury or death ofan employee "however occurring," the "dual capacity" doctrine 

has been repeatedly rejected by Courts in West Virginia. See, e.g. Deller v. Naymick, 176 W.Va. 

108, 342 S.E. 2d 73 (1986), andSmithv. Monsanto, 822F. Supp. 327 (S.D. W.Va. 1992). InDel/er, 

this Court noted: 

... a few courts have stretched the doctrine so far as to destroy employer immunity 
whenever there was, not a separate legal person, but merely a separate relationship 
or theory of liability. When one considers how many such added relations an 
employer might have in the course of a day's work - as landowner, land occupier, 
products manufacturer, installer, modifier, vendor, bailor, repairman. vehicle owner, 
shipowner, doctor, hospital, health services provider, self-insurer, safety inspector
it is plain enough that this trend could go a long way toward demolishing the 
exclusive remedy principle ... 

Deller at 113, 78 (citations omitted). Since any West Virginia employer who purchased the First 

Mercury policy would have immunity from suit under W Va. Code §23-2-6, this scenario is yet 

another example of a claim that could never arise under West Virginia law. 

The final example ofa covered claim provided by Mr. Gorman is a loss ofconsortium claim, 

which would presumably be brought by an injured employee's spouse or child. Remarkably, that 

is exactly the -claim presented by Anita Russell's claims in this case, but First Mercury has still 

denied coverage based on the subject exclusion and the fact that such claims are derivative of the 

employee's claims. None of Mr. Gorman's examples even exist as potentially exposures in West 

Virginia. When asked about that fact, Mr. Gorman suggested that a claim for the infliction of 
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emotional distress upon a family member ofthe injured employee might be covered, assuming that 

the mere reporting ofthe injury caused such distress. (See AR 629 at Pgs. 67-68.) Such a scenario 

is simply preposterous and would involve greatly expanding the scope of tort liability in West 

Virginia to impose a new legal duty on all tortfeasors by expanding the scope of their potential 

liability to include individuals who are not present at the time of an injury and did not witness it in 

person. In Jones v. Sanger, 204 W.Va. 333, 512 S.E.2d 590 (1998), a case dealing with a claim for 

negligent infliction ofemotional distress, this Court noted: 

A plaintiff's right to recover for the negligent infliction of emotional distress, after 
witnessing a person closely related to the plaintiff suffer critical injury or death as a 
result ofdefendant's negligent conduct, is premised upon the traditional negligence 
test of foreseeability. A plaintiff is required to prove under this test that his or her 
serious emotional distress was reasonably foreseeable, that the defendant's negligent 
conduct caused the victim to suffer critical injury or death and that the plaintiff 
suffered serious emotional distress as a direct result ofwitnessing the victim's critical 
injury or death. 

Jones at 337,594. As such, family members who were not present at the time ofthe injury simply 

do not have a viable claim in West Virginia. 

In support of its position, First Mercury points to claims such as Heldreth v. Marrs, 188 

W.Va. 481, 425 S.E.2d 157 (1992),and suggests that because Heldreth recognized a cause ofaction 

where the family member sustains "serious" emotional distress when physically present at the time 

ofinjury, such claims could be covered. However, the Court in Heldreth was not addressing whether 

any particular type of insurance coverage would apply and dealt only with the viability for a claim 

for negligent infliction ofemotional distress. Heldreth at Syl. Pts. 1 and 2. Moreover, such a claim 

would obviously be covered by traditional Commercial General Liability coverage, since the relative 

of the employee would be a third party not covered under workers compensation immunity. 

Therefore, in order to find some type of claim that could conceivably be covered, First Mercury is 
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asking the Court to assume that a reasonable insured would pay a substantial extra premium for 

duplicative coverage that only applies when an employee is injured while a relative is present in the 

workplace. Such an assertion is absurd and the Circuit Court below correctly concluded that the 

"stop gap" coverage sold by First Mercury to Kimes Steel is, as applied by First Mercury, illusory. 

Finally, First Mercury argues that its coverage is not illusory because it would have a duty 

to defend the various types of claims discussed above, even if they are not viable at this time. In 

effect, First Mercury is arguing that its coverage is not illusory because it would provide a defense 

for claims that have not yet been recognized or have been expressly rejected in West Virginia. This 

argument requires the Court to first assume that employers would want to buy separate coverage for 

the defense of theoretical causes of action that have already been rejected since there is the 

possibility that the law could change, and, then, further assume that there is a substantial risk that 

West Virginia attorneys would even want to bring such frivolous actions. It is doubtful that West 

Virginia employers would feel the need to pay extra for such coverage. Put simply, First Mercury 

is being forced to "grasp at straws" because the coverage provided under its "Stop Gap - Employers 

Liability Coverage Endorsement" doesn't actually cover any claim recognized in West Virginia. 

V. 	 The Circuit Court below properly applied the doctrine of estoppel to fmd that First 
Mercury's Policy provides coverage for the Russells' claims. 

In its seventh assignment oferror, First Mercury asserts that the Circuit Court improperly 

applied the doctrine ofestoppel to find coverage because Shannon Kimes did not even know what 

deliberate intent lawsuits were and, therefore, could not have relied upon any representations made 

about coverage for such claims at the time he purchased the First Mercury Policy. As discussed 

above, this argument ignores the very reason why Kimes Steel bought employers liability coverage 

in the first place. 
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As noted earlier, Kimes Steel purchased "stop gap - employers liability" coverage in order 

to comply with the express requirements imposed by its customer, James River Coal (See AR 310

311), and was lead to believe that it had obtained the required employers liability coverage by both 

the First Mercury Application and the Policy Declarations. (See AR 312-320 and AR 220) 

Moreover, Shannon Kimes testified that it was his understanding that "if an employee got hurt, 

[Kimes Steel] would be covered." (See AR 309 at Pg. 144.) Since "stop gap" coverage is ordinarily 

understood to provide coverage for deliberate intent actions, pursuant to Stageshow Pizza, supra, 

Kimes Steel clearly had a reasonable expectation of such coverage at the time it purchased the First 

Mercury policy. In that regard, this Court has recognized that an insured's "reasonable expectations" 

can form the basis for fmding coverage where there has been a misunderstanding regarding the scope 

of coverage at the time a policy is purchased. In Potesta v. United States Fidelity and Guaranty 

Company, 1202 W. Va. 308,504 S.E.2d 135 (1998), this Court discussed the fact that an insurer can 

be estopped from denying coverage when the insurer has lead the insured to believe that coverage 

would exist for a particular type of loss. The Court explained: 

In the law ofinsurance the elements ofan estoppel against an insurer are conduct or 
acts on the part ofthe insurer which are sufficient to justify a reasonable beliefon the 
partofthe insured that the insurer will not insist upon compliance with the provisions 
of the policy and that the insured in reliance upon such conduct has changed his 
position to his detriment. 

Potesta at 316, 143. The Court indicated: 

One of the more commonly recognized exceptions to the general rule operates to 
prevent an insurer from asserting a previously unmentioned coverage based defense 
where the insurer, or its agent, made a misrepresentation at the policy's inception that 
resulted in the insured being prohibited from procuring the coverage he desired. 
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Potesta at 321, 147. Having represented that it was providing"stop gap- employers liability" 

coverage at the time Kimes Steel purchased its policy, First Mercury is now estopped from denying 

that such coverage exists. In Romano, supra., the Court noted: 

A nrunber ofcourts have applied the doctrines ofestoppel and waiver to prevent an 
insurer from invoking conditions or exclusions in a master policy where contrary 
infonnation has been provided to and relied upon by the insured. 

Romano at 527,338. Because First Mercury clearly indicated in its policy declarations that "stop 

gap" coverage was being provided to Kimes Steel (See AR 220.), the principles set forth in Potesta 

and Romano regarding estoppel clearly apply. 

In its Brief, First Mercury asserts that the commonly understood definition of "stop gap" 

coverage found inStage Show Pizza, supra., should not apply since that case was decided when West 

Virginia still had a monopolistic workers compensation system. However, the principles discussed 

in Stage Show Pizza are still relevant and applicable. Employers are still typically immune pursuant 

to W. Va. Code §23-2-6, and the only type of employee personal injury actions to which West 

Virginia employers are routinely subjected are actions brought pursuant to W. Va. Code §23-4

2(d)(2)(ii). Likewise, most commercial general liability policies still exclude coverage for injuries 

to an insured employees. Therefore, because this "gap" in coverage still existed at the time Kimes 

Steel purchased coverage from First Mercury, and "stop gap" employers liability coverage was 

required under the James River Coal contract, the Stage Show Pizza definition still applies. 

The Court in Stage Show Pizza noted: 

In many states, insurance companies offer businesses three types of insurance 
coverage: commercial general liability coverage; workers' compensation coverage; 
and "stop gap" employers' liability coverage. A commercial general liability policy 
protects a business against numerous kinds of liability claims, but it is generally 
accepted that the standard policy does not provide coverage for any claim brought by 
an employee against his or her employer arising out of the employment. 
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Stage Show Pizza at 67,261. It is undisputed that James River Coal required Kimes Steel to have 

all three types ofcoverage. (See AR 310-311.) Likewise, Kimes Steel clearly wanted to comply 

with James River Coal's insurance requirements when it applied for coverage, and both the First 

Mercury Application and the First Mercury Policy Declarations indicated that it had. (See AR 312

320 and AR 220). Under those circumstances, First Mercury should be estopped from now denying 

coverage for precisely the type ofclaims contemplated by "stop gap" coverage. 

VI. 	 First Mercury's reliance upon W. Va. Employer's Mutuallnsurance Co. v. SummitPoint 
Raceway Assocs. Inc. is misplaced. 

In its first assignment oferror, First Mercury asserts that this Court found exclusions which 

only reference W. Va. Code §23-4-2, without providing the text ofthe statute, to be unambiguous 

in the case of w: Va. Employer's Mutual Insurance Co. v. Summit Point Raceway Assocs. Inc .• 228 

W.Va. 360, 719 S.E.2d 830 (2011). However, First Mercury's reliance upon the Summit Point 

decision is misplaced because it involved a Brickstreet endorsement which provided "employer's 

liability" coverage, but did not refer to "stop gap" coverage at all and merely referenced liability 

"arising out of the statute. Summit Point at 372, 842.2 Since this case involves different policy 

language and a reference to "stop gap" coverage which would ordinarily be expected to cover 

deliberate intent actions pursuant to Stage Show Pizza supra., the Summit Point decision is simply 

not applicable. Here, the language of First Mercury's policy creates an "inherent inconsistency" 

which even its own employees recognized. 

2 The Russell Respondents would note that the Court in Summit Point examined various 
parts ofthe Brickstreet Policy including Part One which expressly indicated that the insured would 
be responsible for any payments arising out of W.Va. Code 23-4-2 or violations of any health or 
safety statute. Summit Point at 372,842. Such language is not at issue here. Further, the Court in 
Summit Point relied heavily upon the fact that the insured never requested or paid for employers 
liability coverage. The opposite is true here, where Kimes Steel expressly required employers 
liability "stop-gap" coverage, as such coverage was required for its contract with James River Coal. 
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VIT. The Circuit Court below properly found that First Mercury had a duty to defend 
Kimes Steel against the Russells' claims. 

In its final assignment of error, First Mercury asserts that the Circuit court below erred by 

finding that it had a duty to defend Kimes Steel with respect to the Russell claims. For the reasons 

set forth above, that assertion is without merit since the First Mercury Policy clearly affords 

coverage. 

In this case, as discussed above, the evidence clearly shows that the First Mercury policy is 

ambiguous and that Kimes Steel had a reasonable expectation of employers liability coverage. 

Moreover, the testimony of Shannon Kimes establishes that prior to the Plaintiff's accident, Kimes 

Steel intended and set out to purchase "stop gap employers liability" coverage in order to comply 

with its contract with James River Coal and did not know or understand that the "stop gap" 

employers liability coverage First Mercury provided excluded precisely the type of employers 

liability forced by employers in West Virginia. Therefore, it was clear from the beginning that the 

Russell's claims against First Mercury could fall within the coverage provided under First Mercury's 

Policy and First Mercury's own employees recognized that the duty to defend was triggered. (See AR 

331-332 excerpts from the deposition ofMr. Golles at Pgs. 19-20.) 

Under West Virginia law, liability insurance creates two (2) duties for the insurer: the duty 

to defend and the duty to provide coverage. Aetna Casualty & Surety Co. v. Pitrolo, 176 W.Va. 190, 

194,342 S.E.2d 156,160 (1986). The insurer must defend its insured ifthe allegations and the facts 

behind them "are reasonably susceptible of an interpretation that the claim may be covered by the 

terms of the insurance policy." Id.; SyI. Pt. 6, Farmers and Mechanics Mut. Ins. Co. of West 

Virginia v. Cook, 210 W.Va. 394,557 S.E.2d 801 (2001); Horace Mann Ins. Co. v. Leeber, 180, 

W.Va. 375,378,376 S.E.2d 581,584 (1988) (quotingPitrolo). Because, as noted above, the First 

Mercury Policy was ambiguous and Kimes Steel had a reasonable expectation of liability coverage 
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for claims arising from injuries to its employees, the Circuit Court below properly found that First 

Mercury had a duty to defend Kimes Steel. 

CONCLUSION 

Kimes Steel specifically sought to purchase "stop gap" coverage and had an objectively 

reasonable expectation that such coverage was included in its First Mercury policy. The policy 

language at issue in this case is ambiguous and provides no basis for First Mercury to deny coverage 

for the claims asserted against Kimes Steel. Moreover, the coverage itself is illusory, as First 

Mercury cannot identify a single type of claim that would actually be covered by its "stop-gap" 

endorsement. Therefore, the Circuit Court's decision was correct and these Respondents ask that 

the Court reject the arguments ofthe Petitioner and affirm the Circuit Court's May 18, 2016 Order. 

Respectfully submitted, 

JEFFREY RUSSELL and ANITA RUSSELL 

By counsel 

ill> .' . /
Brent K. Kesner (WVSB 2022) 
Ernest O. Hentschel, II (WVSB 6006) 
Kesner & Kesner, PLLC 
112 Capitol Street 
P.O. Box 2587 
Charleston, WV 25329 
Phone: 304-345-520 
Fax: 304-345-5265 
Email: bkesner@kesnerlaw.com 
Counsel for Respondents Jeffrey andAnita Russell 
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