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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Oral argument is necessary in this matter because the criteria outlined in Rule 18(a) of the 

West Virginia Rules of Appellate Procedure do not render oral argument unnecessary: No party 

has waived oral argument" this appeal is not frivolous, the parties disagree as to whether the 

dispositive issues have been authoritatively decided, and this Court's decisional process would 

benefit from oral argument. 

Oral argument should take place pursuant to Rule 19 of the West Virginia Rules of 

Appellate Procedure, as opposed to Rule 20, because this case involves the application of settled 

law to a particular pair of insurance policies and a set of operative facts that are not in dispute. 

A memorandum decision is probably not appropriate in this matter. First Mercury is 

seeking reversal, and according to Rule 21(d) of the West Virginia Rules of Appellate Procedure, 

a memorandum decision reversing the decision of a Circuit Court should only be issued in 

limited circumstances. 

ARGUMENT 

I. 	 RESPONDENTS HAVE CHOSEN TO IGNOREIMISREPRESENT CRITICAL 
FACTS 

Most of the arguments put forth by Respondents in support of the coverage decision by 

the Circuit Court depend on factual assertions they make that are just plain not true, and that 

ignore the facts that are true. Petitioner First Mercury Insurance Company ("First Mercury") 

will focus this part of its Reply Brief on three specific areas where this is the case: 

A. 	 Facts regarding Kimes Steel's attempts to purchase insurance to satisfy the 
requirements put forth by its customer James River Coal. 

B. 	 Facts regarding Shannon Kimes' expectations, prior to the loss in question, of 
whether the insurance policies Kimes Steel purchased from First Mercury would 
cover deliberate intent type lawsuits. 
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C. 	 Facts regarding the addition of the "Stop Gap - Employers Liability Coverage 
Endorsement - West Virginia" endorsement to the First Mercury Primary Policy 
at issue here. 

First Mercury will address each in turn. 

A. 	 Facts regarding Kimes Steel's attempts to purchase insurance to satisfy the 
requirements put forth by its customer James River Coal. 

In 2008, Shannon Kimes took over control of Kimes Steel, a family business, from his 

father. 	 (AR0185) Kimes Steel did not have general liability insurance at all when Shannon 

Kimes took over the business from his father in 2008, and that remained true until September of 

2012, when the prospect of doing business with James River Coal arose for Kimes Steel. 

(AR0477-0479) On September 4, 2012, Shannon Kimes sent the following e-mail to Doug 

Taylor, an insurance agent for Wells Fargo, an independent insurance agency: 

Doug, 

You quoted me insurance GIL on our business back in February. We decided to 
hold off on it until we saw how our new business developed over the first year 
with some new products we are starting to manufacture here. Could you quote 
this insurance again? I think you based your quote on $2 Million in revenues 
would it be less expensive if we used sales of $4 Million on a costl$ revenue 
basis? How long would it take you to quote it and get coverage started? I have a 
customer with the attached insurance requirements, can you quote to these 
requirements? I need to get setup as a vendor for this customer and need a quote 
as soon as possible. 

Thanks, 

Shannon Kimes 


(AR0473) 

Doug Taylor responded as follows: 

Shannon, 

Thanks for the opportunity and the phone call. As I mentioned, we will need to 
get an umbrella quote for $4,000,000 limit that will go over the Employers 
Liability and the General Liability. In order for the umbrella to attach to the 
Employers Liability, we will need to see documentation that you have a 
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$1,000,000 limit on your Employers Liability. Your employers liability is with 
BrickStreet as part of your work compo 

Again, it would be to your advantage to appoint an agent to represent you with 
BrickStreet. The cost is the same whether or not you use an agent. 

Anyway, please send me documentation of your EL coverage at the $lMM limit. 


I have asked Sherry to get you up to date loss runs and to get us a new quote with 

the $4MM estimate of revenue and the $4MM umbrella. We will get back to you 

asap. 


Thank you and please call with any questions or for discussion. 


Douglas Taylor 


(AR0473-0474) 

The next day, on September 5, 2012, Shannon Kimes responded as follows: 

So I either need to get a waiver from them or add it with Brick Street? I talked to 
them some more and I think they will waive minor gaps like we and the auto 
issue, I will probably just show them what you can quote and see if they will 
waive those requirements where there may be gaps. 

Thanks, 
DSK 

(AR0470) 

Doug Taylor responded as follows: 


Shannon, 


You are correct. 


However, I must say that I would never advise a customer to have only $100,000 

EL limit with not umbrella attachment. If I were in business for myself, that 

would keep me up at night. There are no small EL claims. 


We will get back to you asap. Thx ... 


Douglas Taylor 


(AR0465) 
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Shannon Kimes testified that, in September of 2012 when he exchanged the above e

mails with Doug Taylor, one of his main concerns was obtaining general liability insurance, 

since Kimes Steel has gone without general liability insurance for such a long period of time: 

Q. 	 Okay. Well, so let's talk about that; and again, we're looking at the fall of 
2012, I mean, you know, the emails you and I just looked at, from between 
you and Ray Troyer, were August; and if you look further in this packet, 
you'll see emails in September of2012; is that fair? 

A. 	 Correct. 

Q. 	 So that's really a period of time we're going to focus on for just a few 
questions here is that, that period of time. Is it fair that your focus was to 
make sure you could buy the insurance that James River needed you to 
have? 

A. 	 Yes. 

Q. 	 And, at that moment in time, it sounds like you had not yet obtained 
general liability insurance for Kimes Steel, after having a period of not 
having it? 

A. 	 Correct. 

(AR0479) 

At that time, in the fall of 2012, Shannon Kimes did not understand what Employers 

Liability insurance coverage was in the context of buying insurance to satisfy the James River 

Coal insurance requirements: 

Q. 	 The Insurance requirements that you see on my handwritten pages 12 and 
13 from Exhibit No.3; we already talked about these being the 
requirements that James River Coal Company gave to you. 

A. 	 Okay. 

Q. 	 When I look at this, I see down at the bottom, "A; Workers' 
Compensation and Employer's Liability shall include." Do you see that 
heading? 

A. 	 Yes. 
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Q. 	 So under that heading it says, "Statutory Workers' Compensation for state 
of hire or operation and Federal Black Lung Benefits." You see that, 
correct? 

A. 	 Yes. 

Q. 	 And then under that, there's an item 2, which is, "Employer's Liability." 
Do you see that? 

A. 	 Yes. 

Q. 	 When you saw that requirement, what was your understanding of what 
employer's liability means in the context of buying insurance? 

A. I can't say that I had an understanding of it. 


(AR05778) 


Despite the fact that Shannon Kimes did not understand what Employer's Liability 


insurance was, he knew that he needed to buy it in order to do business with James River Coal. 

More importantly, he knew he needed to buy it from BrickStreet, and he, in fact, bought it from 

BrickStreet in order to satisfy the Jan1es River Coal insurance requirements: 

Q. 	 Okay. The - certainly James River Coal Company wanted you to buy it, 
fair? 

A. 	 It was on their list, correct. 

Q. 	 And when we take a look at the BrickStreet policy, and this is Exhibit 6; if 
you go to the second page in, you see the, the policy that - that Kimes 
Steel had for the 2012-2013 policy period was a workers' compensation 
and employer's liability insurance policy; you see that? 

A. 	 Yes. 

Q. 	 Okay. So this policy with BrickStreet lumps workers' compensation and 
employer's liability into the same policy, fair? 

A. 	 I believe so. 

Q. 	 Okay. And the requirements, the insurance requirements that you had 
received from James River Coal Company lumped them together, as you 
can see from page 12 of Exhibit 3, right? 
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A. Yes. 


(AR0577-0578) 


In his testimony, Shannon Kimes acknowledged the e-mails he had traded with Doug 


Taylor that are shown above. Viewing those e-mails, the James River Coal insurance 

requirements, and Kimes Steel's BrickStreet insurance policy all at the same time, Shannon 

Kimes admitted the following: 

Q. 	 And so you're having this discussion via email with Doug Taylor and how 
you get what you need; and what Doug Taylor tells you is what he said to 
you in that email we just looked at, the one that says, you know, your 
employer's liability is with BrickStreet, fair? 

A. 	 Yes. 

Q. 	 And so you answer back, and so I either need to get a waiver from them or 
add it with BrickStreet, right? 

A. 	 Yes. 

Q. 	 So whatever employer's liability meant to you, you believe at this time 
you needed to buy it from BrickStreet, fair? 

A. Correct. 


(AR0578) 


In fact, Kimes Steel requested from BrickStreet, and obtained from BrickStreet, an 


increased Employer's Liability limit of liability for the specific purpose of satisfying the James 

River Coal insurance requirements: 

Q. 	 When you look at page, the handwritten page 2 on Exhibit 3, I'm looking 
at the, there's an email from Brittany Berry at BrickStreet to your mother, 
Charlotte Kimes, and it's dated September 18,2012. Do you see that? 

A. 	 Yep. 

Q. 	 And this is at the bottom half of this page, the handwritten page 2; and this 
is, when you take those two emailsthatareonthatpage.this is a 
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discussion between Charlotte Kimes and Brittany Berry, who's at 
BrickStreet, about increasing the employer's liability limit of liability 
under the BrickStreet policy, right? 

A. 	 Correct. 

Q. 	 And so that happens, fair? 

A. 	 Correct. 

Q. 	 And it's for some increase in premium, and so you pay more money to 
BrickStreet to get the, the limit of liability for employer's liability that the 
James River Coal Company needed from you; is that fair? 

A. Correct. 


(AR0183) 


The point of quoting the e-mails and deposition testimony of Shannon Kimes shown 


above is to correct the misstatements contained in the briefs filed by both Respondents regarding 

Kimes Steel's purchase of insurance to satisfy the James River Coal insurance requirements. 

The briefs filed by both Respondents state, as if it is an established fact, that Kimes Steel 

purchased the First Mercury policies in order to satisfy the requirement imposed by James River 

Coal that Kimes Steel purchase employer's liability insurance. (Russell Brief, pages 2-3, 6-7, 

29, Kimes Steel Brief, page 2) As shown above, that is simply not true. None of the 

discussions Shannon Kimes had with his agent! in 2012 involved buying employer's liability 

insurance from First Mercury; they involved buying it from BrickStreet. (AROS77-0S78) The 

focus of Kimes Steel's purchase of insurance from First Mercury was to satisfy the requirement 

from James River Coal that Kimes Steel have general liability insurance, because Kimes Steel 

I It is important to note that, even if something was said by Kimes Steel's insurance agent that could have led Kimes 
Steel to believe that Kimes Steel would have coverage under the First Mercury policies for deliberate intent lawsuits 
(which did not happen), that insurance agent did not represent First Mercury. The First Mercury insurance policies 
were purchased on the surplus lines market (AROS26), and as such, the agent interacting with Kimes Steel was the 
agent of Kimes Steel, not First Mercury. West Virginia law is clear that, when dealing with surplus lines of 
insurance such as First Mercury's policies in this case, an insurance broker is the agent of the insured; the broker is 
not the agent of the surplus lines insurance company. See, W. Va. C.S.R. § 114-20-8.2.b; see also, Am. Equity Ins. 
Co. v. Lignetics. Inc., 284 F.Supp.2d 399 (N.D.W. Va. 2003). 
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had gone without any general liability insurance at all for a number of years prior to 2012, and it 

was a clear requirement by James River Coal. (AROS76) 

Respondents' misstatements of fact regarding Kimes Steel's efforts to satisfy the 

insurance requirements of James River Coal infect most of the arguments made by Respondents, 

but they are particularly relevant to their arguments regarding the reasonable expectations of 

Kimes Steel and the doctrine of estoppel. First Mercury asks this Court to examine those 

arguments in light of the actual facts regarding Kimes Steel's efforts to satisfy the insurance 

requirements of James River Coal, rather than the misstatements of fact contained in the briefs 

filed by Respondents. Looking at the actual facts, there was nothing about Kimes Steel's efforts 

to satisfy the James River Coal insurance requirements that led Kimes Steel to believe the First 

Mercury insurance poliCies would cover deliberate intent lawsuits (an essential element to any 

"reasonable expectations" argument), and there was nothing about those efforts that caused 

Kimes Steel to rely to its detriment on any statements from First Mercury about deliberate intent 

insurance coverage (an essential element to any "estoppel" argument). 

B. 	 Facts regarding Shannon Kimes' expectations, prior to the loss in question, 
of whether the insurance policies Kimes Steel purchased from First Mercury 
would cover deliberate intent type lawsuits. 

Respondents argue in their briefs that Shannon Kimes had a reasonable expectation at the 

time Kimes Steel purchased the First Mercury insurance policies that they would cover 

deliberate intent lawsuits. The uncontroverted testimony of Shannon Kimes shown below will 

demonstrate just how wrong they are in this assertion. 

In the fall of 2012, Shannon Kimes harbored the mistaken belief that, if an employee of 

Kimes Steel was injured on the job, Kimes Steel would be completely immune from lawsuits 

based on that injury, due to Kimes Steel's purchase ofworkers' compensation insurance. Here is 
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his testimony regarding his state of mind at the time he purchased the insurance policies in 

question: 

Q. 	 Before you got served with Mr. Russell's complaint in February 2014, had 
you ever heard of deliberate intent lawsuits? 

A. I don't believe so. 


(AR0476) 


Q. 	 Before the accident happened, you did not know what deliberate intent 
lawsuits were, fair? 

A. 	 I don't recall ever having discussion with anybody about it, ever looking it 
up on the internet. The first time I remember looking it up on the internet 
was when I received the suit. 

Q. 	 Okay. So I - I hear you. Okay. Now, but the whole idea of an employee 
of Kimes Steel being able to sue Kimes Steel, you felt that they could not 
do that because of workers' comp, fair? 

A. 	 Correct. 

Q. 	 And that was certainly what your father had told you for that period of 
time we talked about, the ten years before you took over the business? 

A. 	 Correct. 

Q. 	 And so for the time period after you took over the business from 2008 
tmtil when Mr. Russell got hurt in May of 2013, your understanding was 
that employees could not bring lawsuits against your company because 
you participated in th~ workers' comp system, fair? 

A. 	 For a workplace injury, yes. 


********* 


Q. 	 Right. So - so fleshing that out a little bit, so you buy workers' 
compensation insurance, your understanding from 2008 until when Mr. 
Russell got hurt, was that because you buy workers' comp insurance, that 
is the recovery that the employee gets and they don't have the ability to 
sue you for workplace injuries? 

A. 	 I believe so. 
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Q. 	 I mean, that's what you thought back-

A. 	 That's what I thought back then, back-

Q. 	 And so the idea of buying insurance for employees suing your company 
for workplace injuries, you - you didn't know anything about the process 
of buying that kind of insurance, because you didn't even know those 
kinds of lawsuits could be had, right? 

A. 	 I think that's fair. 

(AR0184-0185) 

Nothing about the process of applying for, or purchasing, the First Mercury insurance 

policies caused Shannon Kimes to believe that Kimes Steel would have insurance coverage for 

deliberate intent lawsuits: 

Q. 	 Is there anything about the form that you signed, the application which is 
Exhibit A, that led you to believe that Kimes Steel would have insurance 
coverage for deliberate intent lawsuits? 

A. 	 Well, I didn't know what deliberate intent lawsuits were or if they even 
existed, so I don't even know how to answer that question in that, in that
in that manner, I'm not -

Q. 	 Well, so you sort of already have; because if you didn't understand what 
kind of lawsuits those were, you really wouldn't be able to know that you 
would have insurance coverage for them, fair? 

A. 	 Now, I - I see on here employer's liability and stop gap, you know. 

Q. 	 Yeah. Of course, you told me a little while ago that you really didn't 
know what stop gap meant. 

A. 	 I didn't, and I - I still don't. 

Q. 	 Okay. So it really doesn't have any significance -

A. 	 In my frame of mind when I signed the application, stop gap and 
employer's liability, it would not have had any significance to me at that 
time. 

(AR0183) 
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The following testimony from Shrumon Kimes makes it incredibly clear that any 

arguments by Respondents that are based on a "reasonable expectations" or "estoppel" theory 

have no merit: 

Q. 	 What I'm trying to get at overall is this. You know the lawyers are going 
to fight about whether the insurance policy is clear or unambiguous or 
ambiguous or whatever, we'll deal with that from a legal perspective; but 
part of that analysis has to at least consider whether somebody or 
something led Kimes Steel to think that it would have insurance for these 
kinds of lawsuits. That's why I'm digging in the way that I'm digging, 
okay? 

And it sure sounds to me from what you're telling me, that before the 
accident happened, nobody ever led Kimes Steel to ever think that they 
would have insurance for this kind of lawsuit, because you didn't even 
know these kind of lawsuits could be brought, fair? 

A. 	 That's fair. 

(AR0185) 

During Shrumon Kimes' deposition, counsel for Mr. Russell attempted to obtain 

something that would help Respondents in their "reasonable expectations" arguments, and so he 

elicited the following testimony from Mr. Kimes, which has become the centerpiece of 

Respondents' "reasonable expectations" 'arguments: 

Q. 	 But it was your understanding that, somewhere in all these different 
coverages you had, the workers' comp, the employer's liability, the 
general liability, the excess liability, and so forth; that somewhere in all 
that, if an employee got hurt, you would be covered, right? 

A. 	 Yes. 

(AR0309) 

There are so many things wrong with Respondents' reliance on that sliver of testimony, 

and their refusal to acknowledge the existence of Mr. Kimes' other testimony, that it is difficult 

to know where to start attacking it. 
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First, it must be acknowledged that, if Mr. Kimes thought anything about insurance 

coverage for employee injuries, it was due to his own misunderstanding, and not due to anything 

anyone said to him or anything contained in application materials or insurance policy materials. 

The above quoted testimony from Mr. Kimes makes that abundantly clear. 

Second, the question posed to Mr. Kimes by Mr. Russell's counsel inherently 

acknowledges that any such thoughts by Mr. Kimes encompassed insurance policies other than 

the two sold to Kimes Steel by First Mercury! How can it possibly be First Mercury's 

responsibility what Mr. Kimes thinks about insurance coverage under Kimes Steel's workers' 

compensation and employer's liability insurance policy with BrickStreet? 

Other attempts by Mr. Russell's counsel to obtain helpful testimony from Mr. Kimes 

likewise failed: 

Q. 	 Now, we were looking earlier at Exhibit No.8, which is the application 
that was filled out; it's my understanding you signed that, correct? 

A. 	 Yes. 

Q. 	 But you didn't know all the different kinds of coverage and understand 
what all was being bought, you just knew that it was what they had 
prepared for the application, right? 

A. 	 Correct. 

Q. 	 And on page 4 of 5 of the application under remarks, there's a big box 
there. 

A. 	 Correct. 

Q. 	 It says, stop gap/employer's liability coverage; doesn't it? 

A. 	 Yes. 

Q. 	 And it shows one million BI by accident, each accident; right? 

A. 	 Correct. 
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Q. 	 Was it your understanding that meant you had a million dollars of stop gap 
employer's liability coverage? 

A. 	 I thought so. 

Q. 	 Okay. You didn't necessarily know what that would cover or not cover, 
but you knew you had to have it, and you had acquired it as far as you 
knew, right? 

A. 	 Yes. 

(AR0308) 

Regarding Shannon Kimes' pre-loss perusal (i.e., flipping through it, not reading it) of 

the First Mercury Primary Policy, counsel for Mr. Russell elicited the following testimony from 

Shannon Kimes: 

Q. 	 You understood you had employer's liability coverage, right? 

A. 	 Yes. 

Q. 	 But you had no idea what that meant, correct? 

A. 	 Correct. 

(AR0308) 

Here is the more detailed version of how Shannon Kimes described his pre-loss review of 

the First Mercury Primary Policy: 

Q. 	 Did anybody at Kimes Steel read the policy after Kimes Steel received it in the 
fall of2012? 

********* 

Anytime between the fall of 2012 when Kimes Steel received it, but before Mr. 
Russell got hurt in May 0[2013? 

A. 	 Did anyone at Kimes Steel read the policy; no. 


********** 
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I would have flipped through it, but I certainly guarantee you, I did not read the 
entire policy. 

Q. 	 Okay. Well, let's focus on the things that you did look at. Are there things that 
you remember perusing and, and catching your eye or looking for? 

A. No, I do not remember my perusal of the policy when I received it. 


(AR0178) 


Shannon Kimes gave the same testimony regarding his pre-loss review of the First 


Mercury Excess Policy. (AR0179) 

Prior to the loss in question, Kimes Steel had no expectation, reasonable or otherwise, 

that it had insurance coverage under the First Mercury policies for deliberate intent lawsuits. 

Nothing about his interaction with his own insurance agent (again, not the agent of First 

Mercury), his review of the insurance application, or his lack of an appropriate review of the 

First Mercury policies after they had been delivered to Kimes Steel, led Kimes Steel to think it 

had insurance coverage for deliberate intent lawsuits. Likewise, Kimes Steel did not rely to its 

detriment on any statements or representations from First Mercury about whether the First 

Mercury policies would cover deliberate intent lawsuits. Regrettably, Shannon Kimes was an ill

informed purchaser of insurance back in 2012. However, nothing about his lack of 

understanding of deliberate intent lawsuits, or insurance for such lawsuits, in 2012 was in any 

way caused by First Mercury. Neither the doctrine of reasonable expectations nor the doctrine of 

estoppel has any application in the instant matter. 

C. 	 Facts regarding the addition of the "Stop Gap - Employers Liability 
Coverage Endorsement - West Virginia" endorsement to the First Mercury 
Primary Policy at issue here. 

Respondents seem to attach great significance to the fact that First Mercury included the 

"Stop Gap - Employers Liability Coverage Endorsement - West Virginia" endorsement in the 
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First Mercury Primary Policy due to a mistake. They suggest that it was this mistake that created 

ambiguity in the First Mercury Primary Policy, and/or that, under Keller v. First National Bank, 

184 W. Va. 681, 403 S.E. 2d 424 (1991), First Mercury should be estopped from denying 

coverage to Kimes Steel. Neither argument makes any sense. 

A review of the basics facts is in order. The First Mercury insurance policies were 

purchased on the surplus lines market, and as such, the agent interacting with Kimes Steel was 

the agent of Kimes Steel, not First Mercury? (AR0526) The agent representing Kimes Steel 

never asked First Mercury to add employer's liability to the First Mercury Primary Policy. 

(AR0529) First Mercury placed it in the insurance proposal on its own, due to its outdated 

belief, at the time the policy was produced, that West Virginia still had a monopolistic, 

government-run workers' compensation system. (AR0527-0529) 

Respondents imply in their briefs that the mistake made by First Mercury was in the use 

of the exclusion for deliberate intent lawsuits. However, that is not the case. The mistake was 

including the entirety of the "Stop Gap - Employers Liability Coverage Endorsement - West 

Virginia" endorsement in the policy at all. If First Mercury had never added the "Stop Gap -

Employers Liability Coverage Endorsement - West Virginia" endorsement to the First Mercury 

Primary Policy, there would have been a clear exclusion regarding any sort of lawsuits by 

employees. The main body of the First Mercury Primary Policy (i.e., the operative language in 

the absence of the endorsement) contains the following exclusion: 

2. Exclusions 

This insurance does not apply to: 

2 West Virginia law is clear that, when dealing with surplus lines of insurance such as First Mercury's policies in 
this case, an insurance broker is the agent of the insured; the broker is not the agent of the surplus lines insurance 
company. See, W. Va. C.S.R. §1l4-20-8.2.b; see also, Am. Equity Ins. Co. v. Lignetics. Inc., 284 F.Supp.2d 399 
(N.D.W. Va. 2003). 
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e. 	 Employer's Liability 


"Bodily injury" to: 


(1) An "employee" of the insured arising out of and in the course of: 

(a) Employment by the insured; or 

(b) Performing duties related to the conduct of the insured's business[.] 

(AR0069) 

The erroneous inclusion of the endorsement in the First Mercury Primary Policy had no 

impact at all on Kimes Steel, because the endorsement clearly excludes deliberate intent 

lawsuits, and the policy without the endorsement likewise clearly excludes deliberate intent 

lawsuits (along with any other type of employee lawsuits). Moreover, Shannon Kimes has 

confirmed that nothing regarding the insurance application that Kimes Steel submitted to First 

Mercury led him to think that Kimes Steel would have insurance coverage for deliberate intent 

lawsuits under the First Mercury policies, (AR0183) and while he purchased the Stop Gap 

Endorsement as part of the First Mercury Primary Policy, he did not know what it would, or 

would not, cover. (AR0307-0308) 

The Keller case has no application to the instant matter. In Keller, a bank had 

erroneously charged a borrower for credit life insurance. The bank later discovered the error, 

and refunded the charge for the premium, but failed to properly inform the borrower/insured that 

the life insurance had been erroneously charged, then cancelled. This Court found that a 

reasonable expectation of insurance coverage had been created, so the insurer was estopped from 

denying coverage. In contrast, in the instant matter, First Mercury has never attempted to argue 

that the stop gap endorsement is not properly part of the insurance policy. It clearly is. 
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However, the tenns of the endorsement itself clearly and unambiguously show that there is no 

coverage for deliberate intent lawsuits. Keller is not relevant to this case. 

II. RESPONDENTS ASK THIS COURT TO MISAPPLY THE LAW 

A critical issue in this appeal is how this Court should interpret, and apply to the instant 

matter, two prior cases decided by this Court: Employers' Mut. Ins. Co. v. Summit Point, 228 

W. Va. 360, 719 S.E.2d 830 (2011) and Erie Ins. Prop. & Cas. v. Stage Show Pizza, 210 W. Va. 

63,553 S.E.2d 257 (2001). This portion of First Mercury's Reply Brief will address the fact that 

Respondents have asked this Court to misapply these two cases. 

Respondents argue that Summit Point is not applicable to the instant matter because the 

insured in the Summit Point case did not request, apply for, or pay for employer's liability 

insurance. That is simply not true. The insurance policy at issue in Summit Point was a 

"Workers Compensation and Employers Liability Insurance Policy" issued by BrickStreet. 

Summit Point, 228 W. Va. at 363, 719 S.E. 2d at 833. The Employers Liability portion of the 

policy was included in Part Two of the policy. Summit Point, 228 W. Va. at 372, 719 S.E. 2d at 

842. 

Perhaps Respondents are trying to imply that employer's liability insurance and coverage 

for deliberate intent are synonymous. But they are not synonymous; Summit Point makes that 

clear. In Summit Point, this Court found that an insurance policy that contained an employer's 

liability fonn of coverage (a fonn of coverage very similar to the First Mercury endorsement at 

issue here, and nearly identical in places), but that also excludes deliberate intent coverage, is 

perfectly valid. Did the insured in the Summit Point case buy deliberate intent coverage? No. 

Did the insured in the Summit Point case buy employer's liability coverage? Yes, but the policy 

excluded deliberate intent coverage, because the insured did not buy it. 
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Respondents also claim that Summit Point is not applicable here because the policy at 

issue in Summit Point did not mention the term "stop gap," whereas the endorsement at issue 

here does. First Mercury has already addressed in its first Brief the fallacies in Respondents' 

mistaken reliance on Stage Show Pizza as establishing that the words "stop gap" must always 

mean that the coverage in question covers deliberate intent lawsuits. (Petitioner's Brief, pp. 36

39) Those points need not be repeated here. However, it is important to note that Respondents' 

arguments really boil down to the following: They argue that, if an insurance company puts the 

words "stop gap" into the title of a form of insurance coverage, the use of those two words 

means that deliberate intent lawsuits are covered, regardless of the actual terms expressed in the 

policy document in question. 

This is, of course, nonsense. The Stage Show Pizza case itself makes it clear that a "stop 

gap" policy can contain an exclusion that excludes deliberate intent lawsuits from coverage; see 

footnote 10, Stage Show Pizz!!, 210 W. Va. at 73, 553 W.Va. at 267. While such an exclusion 

was missing from the policy at issue in Stage Show Pizza, it is not missing from the First 

Mercury Primary Policy at issue here. 

Moreover, one cannot discern what is covered under an insurance policy by merely 

referring to the title of a section of the insurance policy. Under West Virginia law, an insured has 

a duty to read hislher/its insurance policy. See Syl. Pt. 5 of Soliva v. Shand, Morahan & Co., 

176 W. Va. 430, 345 S.E.2d 33 (1986) ("a party to a contract has a duty to read the instrument"), 

overruled on other grounds by Nat'l Mut. Ins. Co. v. McMahon & Sons, 177 W. Va. 734, 356 

S.E.2d 488 (1987); see also, Am. States Ins. Co. v. Surbaugh, 231 W. Va. 288, 745 S.E.2d 179 

(2013). That duty is not discharged by reading just the "highlights," or just paying attention to 

the titles of certain sections of the policy. Reading means reading, not skimming. If an insured 
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develops an expectation regarding what is covered under an insurance policy by merely reading 

selected portions of the insurance policy, like the title of a section of the policy, then such an 

expectation cannot be reasonable. Besides, as Shannon Kimes has confirmed, he had no 

expectation of coverage for deliberate intent lawsuits at all prior to the loss. We never get to the 

analysis of whether such an expectation would be reasonable, because Shannon Kimes never had 

such an expectation at any relevant period of time. 

The final point to be made regarding Respondents and their faulty reliance on the Stage 

Show Pizza case is that they place unreasonable reliance on Justice Albright's 

concurring/dissenting opinion in that case. While Justice Albright may have felt that the specific 

insurance policy at issue in that case would have to cover deliberate intent actions or else be 

deemed illusory (see Stage Show Pizz~ 210 W. Va. at 74, 553 S.E. 2d at 268), such an opinion 

does not apply universally to all insurance policies, nor was it the opinion of the majority of this 

Court. The majority of this Court, as led by the author of the opinion, Justice Starcher (no friend 

to the insurance industry), clearly found that a "stop gap" policy can properly exclude deliberate 

intent lawsuits from its coverage. See footnote 10, Stage Show Pizza, 210 W. Va. at 73, 553 

W.Va. at 267. 

Summit Point is controlling law in this matter; Stage Show Pizza does not stand for the 

propositions for which Respondents cite it. This Court should apply Summit Point and reverse 

the decision by the Circuit Court. 

CONCLUSION 

Respondents' briefs contain a myriad of other invalid arguments, but they are adequately 

refuted by First Mercury's Petitioner's Brief, and need not be addressed again in this Reply 

Brief. Hence, for the reasons set forth in both the Petitioner's Brief and this reply Brief, and for 
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other reasons that may be apparent, this Court should reverse the lower court's May 18, 2016 

Order denying First Mercury's motion for summary judgment and granting judgment as a matter 

of law in favor of Appellees. This case should be reversed and remanded with instructions to 

enter summary judgment in favor of First Mercury. 

RespeC~Ubrnitte , 


Don C.A. Parker (WV State Bar # 7766) 
Spilman Thomas & Battle, PLLC 
P. O. Box 273 

Charleston, WV 25321-0273 

(304) 340-3800 

Facsimile: (304) 340-3801 

dparker@spilmanlaw.com 
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