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ASSIGNMENTS OF ERROR 

1. 	 The Circuit Court erred by failing to enforce the clear and unambiguous "West Virginia 
Workers Compensation Law, Sect. 23-4-2" exclusion contained in the operative 
endorsement of the First Mercury primary policy, and by failing to recognize Employers' 
Mut. Ins. Co. v. Summit Point, 228 W. Va. 360, 719 S.E.2d 830 (2011) as controlling 
authority on this issue. 

2. 	 The Circuit Court erred by finding that the First Mercury primary policy was ambiguous 
based on the Circuit Court's erroneous conclusion that the "West Virginia Workers 
Compensation Law, Sect. 23-4-2" exclusion contained in the operative endorsement 
excluded the only type of claim that could be brought in West Virginia against an insured 
employer based on an injury to an employee. 

3. 	 The Circuit Court erred by finding that the First Mercury primary policy was ambiguous 
based on the fact that the "West Virginia Workers Compensation Law, Sect. 23-4-2" 
exclusion contained in the operative endorsement references the applicable West Virginia 
Code section at issue without quoting the content of the Code section. 

4. 	 The Circuit Court erred by finding that the First Mercury primary policy was ambiguous 
based on the Circuit Court's erroneous conclusion that the "West Virginia Workers 
Compensation Law, Sect. 23-4-2" exclusion contained in the operative endorsement was 
confusing to the claim handling employees of First Mercury. 

The Circuit Court erred by applying the doctrine of reasonable expectations to find that 
the "Stop Gap - Employers Liability Coverage Endorsement - West Virginia" 
endorsement contained in the First Mercury primary policy provides coverage to Kimes 
Steel for deliberate intent claims, despite a clear exclusion regarding such claims. 

6. 	 The Circuit Court erred by finding that the "Stop Gap - Employers Liability Coverage 
Endorsement - West Virginia" endorsement contained in the First Mercury primary 
policy amounts to illusory coverage because it excludes deliberate intent claims. 

7. 	 The Circuit Court erred by applying the doctrine of estoppel to find that the "Stop Gap -
Employers Liability Coverage Endorsement - West Virginia" endorsement contained in 
the First Mercury primary policy provides coverage to Kimes Steel for deliberate intent 
claims, despite a clear exclusion regarding such claims. 

8. 	 The Circuit Court erred by finding that First Mercury had a duty to defend Kimes Steel 
against the Russells' deliberate intent lawsuit. 
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STATEMENT OF THE CASE 


I. The Accident and Resulting Lawsuit 

On May 3, 2013, Appellee Jeffrey Russell was injured while working as an employee for 

Appellee Kimes Steel, Inc. ("Kimes Steel"). As a result of that incident, in February of 2014 

Appellees Jeffrey and Anita Russell ("the Russells") filed a "deliberate intention" lawsuit against 

Kimes Steel for damages pursuant to W. Va. Code § 23-4-2. Both the original Complaint 

(AROOOI-0004) and the later Amended Complaint (AR0005-0010) filed by the Russells layout 

factual allegations that track the familiar five part test contained in W. Va. Code § 23-4

2(d)(2)(B)(ii), and contain the following summary allegation: 

The conduct of Defendant Kimes, as described hereinabove, constitutes 
"deliberate intention," as defined by § 23-4-2 of the West Virginia Code. 
(AR0003 and 0007)1 

II. The Insurance Policies 

At the time of the injury in question, Kimes Steel was insured under a commercial 

general liability insurance policy, Policy Number MI-CGL-0000017233-01 ("the Primary 

Policy")(AR0063-0128), and a commercial excess policy, Policy Number MI-EX-0000017234

01 ("the Excess Policy")(AR0129-0158), both issued by Appellant First Mercury Insurance 

Company, Inc. ("First Mercury"). 

The Primary Policy First Mercury issued to Kimes Steel contains a normal insuring 

agreement (AR0068), as well as a standard exclusion for employer's liability (AR0069), neither 

of which is in dispute in this appeal. 

The Primary Policy is modified by an Endorsement identified as the "Stop Gap -

Employers Liability Coverage Endorsement - West Virginia" ("the Stop Gap 

I References in this Brief to the specific pages of the Appendix Record will be made in this manner, with AR 
signifying the Appendix Record, and the four digit number signifying the page number. 
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Endorsement")(AR0087-0090). The Endorsement modifies the insurance provided under the 

Primary Policy by stating (in relevant part): 

A. 	 The following is added to Section I - Coverages: 

COVERAGE - STOP GAP - EMPLOYERS LIABILITY 

1. 	 Insuring Agreement 

a. We will pay those sums that the insured becomes legally obligated 
by West Virginia Law to pay as damages because of "bodily injury 
by accident" or "bodily injury by disease" to your "employee" to 
which this insurance applies. We will have the right and duty to 
defend the insured against any "suit" seeking those damages. 
However, we will have no duty to defend the insured against any 
"suit" seeking damages to which this insurance does not apply. 

(AR0087) 

The Stop Gap Endorsement contains the following exclusion: 

2. 	 Exclusions 

This insurance does not apply to: 

I. 	 West Virginia Workers Compensation Law, Sect. 23-4-2 

"Bodily injury by accident" or "bodily injury by disease" caused 
by an action determined to be of deliberate intention as specified 
under West Virginia Workers Compensation Law, Sect. 23-4-2. 

(AR0089) 

The Excess Policy is a standard "follow form" excess insurance policy that incorporates 

the exclusions of the underlying insurance via the following provision: 

2. 	 Exclusions 

The following exclusions, and any other exclusions added by 
endorsement, apply to this Policy. In addition, the exclusions applicable 
to any "controlling underlying insurance" apply to this insurance unless 
superseded by the foHowing exclusions, or superseded by any other 
exclusions added by endorsement to this Policy. 
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(AR0133) 

The Schedule of Underlying Insurance in the Excess Policy identifies the Primary Policy 

as the "controlling underlying insurance." (AR0130) Thus, both the Primary Policy and the 

Excess Policy exclude coverage for deliberate intent claims brought against an employer by an 

employee. 

III. The Purchase of the Insurance Policies 

In 2012, Kimes Steel wished to do business with a company called James River Coal. 

(AR0478-0479) James River Coal provided Kimes Steel with a two page listing of minimum 

insurance requirements for vendors wishing to do business with James River Coal. (AR0310

0311) Shannon Kimes, the principal of Kimes Steel, retained an insurance agent to help Kimes 

Steel procure the insurance needed to satisfy James River Coal's requirements. (AR0479) 

Shannon Kimes testified that, during the process of buying insurance to satisfy the James 

River Coal insurance requirements, he understood that workers' compensation and employer's 

liability coverage were "lumped together" by James River Coal, and that he was going to buy 

both of these types of coverage from BrickStreet. (AR0577-0578) Kimes Steel, in fact, 

purchased a workers' compensation and employer's liability insurance policy from BrickStreet. 

(AR0584-0607) Kimes Steel requested from BrickStreet, and was provided by BrickStreet, an 

increased employer's liability limit of liability in order to satisfy the insurance requirements 

Kimes Steel had obtained from James River Coal. (AR0186) 

None of the discussions Shannon Kimes had with his agent in 2012 involved buying 

employer's liability insurance from First Mercury; they involved buying it from BrickStreet. 

(AR0577-0578) The focus of Kimes Steel's purchase of insurance from First Mercury was to 

satisfy the requirement from James River Coal that Kimes Steel have general liability insurance, 
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because Kimes Steel had gone without any general liability insurance at all for a number of years 

prior to 2012, and it was a clear requirement by James River Coal. (AR0576) 

The First Mercury insurance policies were purchased on the surplus lines market, and as 

such, the agent interacting with Kimes Steel was the agent of Kimes Steel, not First Mercury. 

(AR0526) 

The agent representing Kimes Steel never asked First Mercury to add employer's liability 

to the First Mercury Primary Policy. (AR0529) First Mercury placed it in the insurance 

proposal on its own, due to its outdated belief, at the time the policy was produced, that West 

Virginia still had a monopolistic, government-run workers' compensation system. (AR0527

0529) The application ultimately submitted by Kimes Steel identified the Stop Gap 

Endorsement by its name and Insurance Services Office ("ISO") standardized endorsement 

number CG04430204 as being part of the insurance proposal. (AR0313 and 0528) 

Shannon Kimes testified that nothing regarding the insurance application that Kimes 

Steel submitted to First Mercury led him to think that Kimes Steel would have insurance 

coverage for deliberate intent lawsuits under the First Mercury policies, because at that time, Mr. 

Kimes did not know what deliberate intent lawsuits were, nor did he understand what the term 

"stop gap" meant. (AR0183) At the time he was purchasing the insurance policies in question, 

Mr. Kimes believed that employees could not sue Kimes Steel at all if Kimes Steel participated 

in the workers' compensation system. (AR0185) Mr. Kimes testified that, before the accident in 

question happened in 2013, no one led Kimes Steel to think that it would have insurance 

coverage for deliberate intent lawsuits, because before the accident, Mr. Kimes did not even 

know that a deliberate intent lawsuit could be filed. (AR0185) Mr. Kimes testified that he 
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purchased the Stop Gap Endorsement as part of the First Mercury Primary Policy, but he did not 

know what it would, or would not, cover. (AR0307-0308) 

IV. The Insured's Review of the Insurance Policies 

Kimes Steel purchased the First Mercury insurance policies in 2012. (AR0178) Shannon 

Kimes testified that Kimes Steel received copies of the First Mercury insurance policies in the 

fall of 2012. (AR0178) Mr. Kimes also testified that no one at Kimes Steel actually read the 

First Mercury insurance policies at any point before Mr. Russell was injured in May of 2013. 

Mr. Kimes believes he may have perused the policies, but he did not read them at that time. 

(AR0178-0179) 

After Mr. Kimes received service of the summons and complaint in the Russells' lawsuit 

against Kimes Steel, Mr. Kimes read the policies and came to the conclusion, at that time, that 

there was no coverage under the First Mercury insurance policies for the deliberate intent lawsuit 

the Russells had filed against Kimes Steel. (AR0180-0181) He expressed this belief to Michael 

Gorman, a claims handler at First Mercury. (AR0184) 

V. Procedural History 

After learning of the lawsuit filed by the Russells against Kimes Steel, on May 5, 2014 

First Mercury denied coverage to Kimes Steel under both the Primary and Excess Policies. 

(AR0159-0163) In June of 2014, the Russells amended their Complaint to add a declaratory 

judgment claim against First Mercury. (AR0005-0010) Specifically, the Russells allege First 

Mercury is obligated to provide a defense and indemnification to Kimes Steel under both the 

Primary and Excess Policies for the Russells' claims against Kimes Steel in the tort lawsuit. 

(AR0008-0009) 
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In October of 2014, Kimes Steel filed a cross-claim against First Mercury for breach of 

contract and bad faith regarding First Mercury's denial of a defense and indemnity to Kimes 

Steel in regard to the Russells' claims against it. (AROOll-0016) On March 18, 2015, the 

Circuit Court entered an Agreed Order vacating the Scheduling Order and staying discovery of 

the underlying tort claim issues between the Russells and Kimes Steel pending resolution of the 

coverage issues. (AR0038-0040) 

On January 28, 2016, First Mercury moved for partial summary judgment on the 

coverage issues, and in February 2016, Kimes Steel and the Russells also moved for partial 

summary judgment on the coverage issues. (AR0041-0878) By Order entered May 18,2016, 

the Circuit Court denied First Mercury's motion for partial summary judgment and granted 

Appellees' motions for partial summary judgment, finding that coverage existed under the First 

Mercury policies for the Russells' deliberate intent claims against Kimes Steel. (AR0879-0905) 

It is from this Order that First Mercury appeals. 

SUMMARY OF ARGUMENT 

The Russells brought a deliberate intent lawsuit against Kimes Steel. Kimes Steel is 

insured under a primary commercial general liability insurance policy with First Mercury, and an 

excess policy that "follows form" with the primary policy. The primary policy provides some 

employer's liability coverage to Kimes Steel, but deliberate intent lawsuits are explicitly 

excluded under the policy. Therefore, there is no coverage for Kimes Steel under the First 

Mercury policies regarding the deliberate intent lawsuit filed by the Russells. Employers' Mut. 

Ins. Co. v. Summit Point, 228 W. Va. 360, 719 S.E.2d 830 (2011) is controlling precedent, given 

the similarities between the exclusion at issue in that case and the one at issue here. 
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The Circuit Court found that deliberate intent lawsuits are the only type of lawsuits based 

on an injury to an employee that can be brought in West Virginia against an employer who has 

purchased workers' compensation insurance, and therefore, the deliberate intent exclusion must 

be ambiguous (or illusory) for excluding the only type of claim that can be covered under the 

endorsement that provides employer's liability coverage. This is untrue; there is at least one 

other type of lawsuit based on an injury to an employee that can be brought in West Virginia 

against an employer who has purchased workers' compensation insurance. More importantly, if 

a party filed a lawsuit against an employer that is based on an injury to an employee, but that 

type of lawsuit is not recognized under West Virginia law, First Mercury would still have a duty 

to defend that employer until the lawsuit is dismissed. In the Summit Point case, this Court 

rejected the same analysis relied upon- by the Circuit Court here. Most workers' compensation 

and employer's liability insurance policies sold in West Virginia operate the same way as the 

First Mercury primary policy at issue in this case: They provide some employer's liability 

coverage, but exclude deliberate intent lawsuits from coverage. This Court approved of such a 

policy structure in Summit Point. 

The other bases for the Circuit Court's conclusion that the First Mercury primary policy 

is ambiguous regarding coverage for deliberate intent lawsuits likewise have no merit. The 

Circuit Court found that the exclusion in question is ambiguous because it fails to explicitly cite 

the language ofW. Va. Code § 23-4-2; however, this Court rejected that argument in the Summit 

Point case. The Circuit Court also found that the exclusion in question had to be ambiguous 

because the First Mercury claims adjusters were confused by it. What the claims adjusters 

thought or did not think is irrelevant to this Court's analysis of whether the exclusion is valid and 

enforceable. Moreover, the claims adjusters were not confused; they simply took two days of 
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thought and discussion in order to determine the best way to proceed regarding the fact that an 

exclusion appeared to prevent coverage for Kimes Steel. They ultimately decided to deny 

coverage to Kimes Steel, and appropriately so. 

The Circuit Court applied the doctrine of reasonable expectations to find that Kimes Steel 

should be covered under the First Mercury policies for the Russells' deliberate intent lawsuit. 

However, the doctrine of reasonable expectations has no application here. The Circuit Court 

erred by constructing views that could potentially be held by a fictional employer, rather than 

examining what Kimes Steel actually thought. The evidence shows that Kimes Steel had no 

expectation at all prior to the accident in question that the First Mercury insurance policies would 

cover Kimes Steel for deliberate intent lawsuits. Kimes Steel did not even know what deliberate 

intent lawsuits were until after it was sued by the Russells. Kimes Steel never read the First 

Mercury insurance policies before the accident in question, but read them after it was sued, and 

came to the conclusion that there was no coverage under the First Mercury insurance policies for 

the deliberate intent lawsuit filed by the Russells. 

The Circuit Court applied the doctrine of estoppel to find that Kimes Steel should be 

insured under the First Mercury insurance policies, based on the notion that First Mercury 

misrepresented the nature of the employer's liability endorsement added to the First Mercury 

primary policy by calling it a Stop Gap Employer's Liability endorsement. However, there is 

nothing about the title of the endorsement that misrepresents anything about the coverages 

provided. Moreover, Kimes Steel did not rely in any way on the title of the endorsement. 

This case is simple: A clear and unambiguous exclusion prevents Kimes Steel from 

being covered under the First Mercury policies for the deliberate intent filed by the Russells. 

The Circuit Court erred by finding coverage to exist, and therefore should be reversed. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Oral argument is necessary in this matter because the criteria outlined in Rule 18(a) of the 

West Virginia Rules of Appellate Procedure do not render oral argument unnecessary: No party 

has waived oral argument, this appeal is not frivolous, the parties disagree as to whether the 

dispositive issues have been authoritatively decided, and this Court's decisional process would 

benefit from oral argument. 

Oral argument should take place pursuant to Rule 19 of the West Virginia Rules of 

Appellate Procedure, as opposed to Rule 20, because this case involves the application of settled 

law to a particular pair of insurance policies and a set of operative facts that are not in dispute. 

A memorandum decision is probably not appropriate in this matter. First Mercury is 

seeking reversal, and according to Rule 2I(d) of the West Virginia Rules of Appellate Procedure, 

a memorandum decision reversing the decision of a Circuit Court should only be issued in 

limited circumstances. 

ARGUMENT 

This appeal seeks reversal of an order granting summary judgment, and denying 

summary judgment, to opposing parties in an insurance coverage dispute. Typically, this Court 

will apply a plenary review to the entry of summary judgment. Syl. pt. 1, Painter v. Peavy, 192 

W.Va. 189,451 S.E.2d 755 (1994). Such is the appropriate standard of review in this matter. 

I. 	 The Circuit Court erred by failing to enforce the clear and unambiguous "West 
Virginia Workers Compensation Law, Sect. 23-4-2" exclusion contained in the 
operative endorsement of the First Mercury primary policy, and by failing to 
recognize Employers' Mut. Ins. Co. v. Summit Point, 228 W. Va. 360, 719 S.E.2d 
830 (2011) as controlling authority on this issue. 

This case is actually very simple, and can be resolved on the first assignment of error. 

The Russells filed a deliberate intent lawsuit against Kimes Steel, making it clear that it was 
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solely a lawsuit by an employee against his employer pursuant to W. Va. Code § 23-4-2. Kimes 

Steel had commercial general liability insurance through First Mercury, at both the primary and 

excess level. There is a clear and unambiguous exclusion in the Primary Policy regarding such 

actions, which is also incorporated by reference into the Excess Policy: 

2. Exclusions 

This insurance does not apply to: 

I. 	 West Virginia Workers Compensation Law, Sect. 23-4-2 

"Bodily injury by accident" or "bodily injury by disease" caused by an 
action determined to be of deliberate intention as specified under West 
Virginia Workers Compensation Law, Sect. 23-4-2. 

(AR0089) 

The Russells' lawsuit against Kimes Steel is a lawsuit based solely on W. Va. Code § 23

4-2, and lawsuits based on W. Va. Code § 23-4-2 are excluded under both of the insurance 

policies, pursuant to the above exclusion. Insurance coverage disputes do not come any simpler 

than this. 

In determining what insurance policy language means, it is well-settled law in West 

Virginia that language in an insurance policy should be given its plain, ordinary meaning. Aluise 

v. Nationwide Mut. Fire Ins. Co., 218 W. Va. 498, 505, 625 S.E.2d 260, 267 (2006) (citing 

Keefer v. Prudential Ins. Co., 153 W. Va. 813, 816, 172 S.E.2d 714, 716 (1970». Further, 

"[w]here the provisions in an insurance policy contract are clear and unambiguous they are not 

subject to judicial construction or interpretation, but full effect will be given to the plain meaning 

intended." Id. 
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The Circuit Court found the above exclusion to be ambiguous. However, this is 

inconsistent with relevant, and relatively recent, case law from this Court: Employers' Mut. Ins. 

Co. v. Summit Point, 228 W. Va. 360, 719 S.E.2d 830 (2011). 

The Summit Point case dealt with two major issues: (l) whether a certain statute 

governing the privatization of the workers' compensation system in West Virginia required the 

private insurance company created during that transition (BrickStreet) to offer deliberate intent 

insurance coverage to its insureds; and (2) whether ambiguity existed in the insurance policy that 

would justify imposing deliberate intent insurance coverage on the policy, despite an exclusion 

that purported to exclude such coverage from the policy. 

The first issue addressed by Summit Point is irrelevant to the instant matter, but the 

second issue is directly on point. In fact, it should be considered by this Court to be controlling. 

The insurance policy at issue in the Summit Point case contained the following exclusion: 

C. Exclusions 


This insurance does not cover 


5. 	 Bodily injury caused by your intentional, malicious or deliberate act, 
whether or not the act was intended to cause injury to the employee 
insured, or whether or not you had actual knowledge that an injury was 
certain to occur, or any bodily injury for which you are liable arising out 
of West Virginia Annotated Code § 23-4-2. 

Summit Point, 228 W. Va. at 372, 719 S.E. 2d at 842. 

This Court found that the above exclusion was clear and unambiguous. It unquestionably 

excluded deliberate intention lawsuits from coverage under the policy at issue in Summit Point. 

There is no practical difference between the exclusion at issue in Summit Point and the 

one at issue here. Boiled down to their relevant portions, these two similar exclusions say the 

following: 
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Summit Point: 
This insurance does not cover ... any bodily injury for which you are liable 
arising out of West Virginia Annotated Code § 23-4-2. 

Kimes Steel: 
This insurance does not apply to ... "Bodily injury by accident" or "bodily injury 
by disease" caused by an action determined to be of deliberate intention as 
specified under West Virginia Workers Compensation Law, Sect. 23-4-2. 

An exclusion contained in an insurance policy is valid and enforceable so long as the 

exclusion is conspicuous, plain, and clear, and is placed in such a fashion as to make obvious its 

relationship to other policy terms, and the insurance company has brought the exclusion to the 

attention of the insured. See Syllabus Point 10, National Mut. Ins. Co. v. McMahon & Sons, 

Inc., 177 W. Va. 734,356 S.E.2d 488 (1987). 

The exclusion in question clearly meets the standards outlined in Luikart v. Valley Brook 

Concrete & Supply, Inc., 216 W. Va. 748, 613 S.E.2d 896 (2005), and Am. States Ins. Co. v. 

Surbaugh, 231 W. Va. 288, 745 S.E.2d 179 (2013), for being conspicuous, plain, clear, and 

placed in such a fashion as to make obvious its relationship to other policy terms. The Schedule 

of Forms and Endorsements, found near the front of the Primary Policy, lists the endorsement 

that adds employers liability coverage to the Primary Policy. (AR0067) The endorsement 

contains a bold heading marked Exclusions, and the exclusion in question also has a bold 

subheading. (AR0088-0089) 

Shannon Kimes testified that Kimes Steel received copies of the First Mercury insurance 

policies in the fall of 2012. (AROl78) Therefore, there is no question that the exclusion in 

question was brought to the attention of the insured. See Am. States Ins. Co. v. Surbaugh, id. 

Moreover, the Stop Gap Endorsement contained in the Primary Policy is structured in a 

manner very similar to Part Two of a standard workers' compensation and employer's liability 

insurance policy, which was the type of insurance policy at issue in Summit Point. A 
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comparison can be made by examining the Primary Policy at issue here along with Kimes Steel's 

workers' compensation and employer's liability insurance policy with BrickStreet. (AR0584

0607) The Stop Gap Endorsement contained in the Primary Policy is very similar in form and 

content to Part Two of Kimes Steel's workers' compensation and employer's liability insurance 

policy with BrickStreet, which is nearly identical to the policy at issue in Summit Point. 

This Court found the exclusion at issue in Summit Point to be conspicuous, plain, clear, 

and obvious in its exclusion of deliberate intention lawsuits from coverage. There is no basis for 

a different ruling in the instant matter. The Circuit Court should have recognized Summit Point 

as controlling authority, and it should have enforced the clear and unambiguous language of the 

exclusion contained in the Stop Gap Endorsement. Its failure to do so constituted clear error. 

Therefore, this Court should reverse the Circuit Court's Order and direct the Circuit Court to 

enter judgment for First Mercury. 

II. 	 The Circuit Court erred by finding that the First Mercury primary policy was 
ambiguous based on the Circuit Court's erroneous conclusion that the "West 
Virginia Workers Compensation Law, Sect. 23-4-2" exclusion contained in the 
operative endorsement excluded the only type of claim that could be brought in 
West Virginia against an insured employer based on an injury to an employee. 

The Circuit Court erroneously found that the Stop Gap Endorsement was ambiguous 

because it excluded the only type of claim that can be brought in West Virginia against an 

employer based on an injury to an employee when that employer is covered by workers' 

compensation insurance. There are four main problems with the Circuit Court's conclusion: 

A. 	 The premise upon which it is based is simply not true; a deliberate intent 
lawsuit is not the only type of claim that may be brought against an 
employer in West Virginia based upon injury to an employee when that 
employer is covered by workers' compensation insurance. 

B. 	 It completely ignores the breadth of the duty to defend and how the law 
changes and develops over time. 
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C. 	 This Court rejected this exact argument in the Summit Point case. 

D. 	 If this policy is ambiguous for this reason, then so are most of the 
workers' compensation and employers liability insurance policies sold in 
West Virginia. 

Each of these will be addressed in turn. 

A. 	 A deliberate intent lawsuit is not the only type of claim that may be 
brought against an employer in West Virginia based upon injury to 
an employee when that employer is covered by workers' 
compensation insurance. 

A deliberate intent lawsuit is not the only type of claim that may be brought against an 

employer in West Virginia based upon injury to an employee when that employer is covered by 

workers' compensation insurance. To be sure, such claims against an employer covered by 

workers' compensation insurance (other than deliberate intent lawsuits) are rare, as they should 

be, but they can, and do, exist. That is why practically every policy of workers' compensation 

insurance sold in West Virginia is also an employer's liability insurance policy. This is 

demonstrated by a review of Kimes Steel's workers' compensation and employer's liability 

insurance policy (a standard policy sold by BrickStreet). (AR0584-0607) It contains a Part Two 

which provides employer's liability coverage. Part Two of the BrickStreet policy provides 

nearly identical coverage to that provided by the Stop Gap Endorsement at issue here. Both 

policies provide employer's liability insurance coverage, and both exclude deliberate intent type 

lawsuits from that coverage? 

2 If an employer wishes to purchase insurance coverage for deliberate intent lawsuits, they may do so by purchasing 
it from their workers' compensation and employer's liability carrier. (AR0476-0477) If that employer makes such 
a purchase, the workers' compensation and employer's liability carrier will provide a special endorsement to their 
policy which explicitly adds deliberate intent coverage to Part Two of that policy. Such coverage is not available 
from First Mercury as an add-on to the endorsement at issue here. 
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What does employer's liability insurance cover if it does not cover deliberate intent 

actions? The policy in question here3 outlines the following circumstances in which coverage is 

provided: 

The damages we will pay, where recovery is permitted by law, include damages: 

(1) 	 For: 

(a) 	 Which you are liable to a third party by reason of a claim or "suit" 
against you by that third party to recover the damages claimed 
against such third party as a result of injury to your "employee"; 

(b) 	 Care and loss of services; and 

(c) 	 Consequential "bodily injury by accident" or "bodily injury by 
disease" to a spouse, child, parent, brother or sister of the injured 
"employee"; 

Provided that these damages are the direct consequence of "bodily injury 
by accident" or "bodily injury by disease" that arises out of and in the 
course of the injured "employee's" employment by you; and 

(2) 	 Because of "bodily injury by accident" or "bodily injury by disease" to 
your "employee" that arises out of and in the course of employment 
claimed against you in a capacity other than as employer. 

(AR0088) 

When the Russells and Kimes Steel file their briefs in opposition to this appeal, they will 

no doubt devote a significant portion of their briefs to demonstrating that a number of these types 

oflawsuits are not viable under current West Virginia law. However, there is at least one type of 

action that is viable in West Virginia, and which would clearly be covered under the Stop Gap 

Endorsement pursuant to section (1)(c) shown above: An action brought pursuant to Heldreth v. 

Marrs, 188 W. Va. 481, 425 S.E. 2d 157 (1992), in which a family member's serious emotional 

distress manifests itself as a bodily injury. 

3 The provisions quoted are, again, very similar to those contained in the employers liability portion of Kimes 
Steel's BrickStreet policy, which is a standard workers' compensation and employer's liability insurance policy. 
(AR0591-0592) 
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In Heldreth, this Court found that a defendant may be held liable for negligently causing 

a plaintiff to experience reasonably foreseeable serious emotional distress after that plaintiff 

witnesses a close relative suffer critical injury or death as a result of the defendant's negligence. 

An example that can occur in the workplace is when an immediate family member of an 

employee happens to be physically present when that employee is significantly injured at work. 

If that family member suffers serious emotional distress as a result of watching the injury occur, 

that family member has the ability to sue the employer pursuant to Heldreth. If that family 

member's emotional distress manifests itself as a bodily injury, then the Stop Gap Endorsement 

would provide coverage to the employer regarding that family member's lawsuit, since that 

family member's injury would constitute a consequential "bodily injury by accident" to a spouse, 

child, parent, brother or sister of the injured "employee". 

As stated above, lawsuits against employers (other than deliberate intent lawsuits) that 

are allowed to proceed despite the immunity that comes from purchasing workers' compensation 

insurance are rare, and for good reason. However, they do exist. That is why employer's 

liability coverage is a part of practically every workers' compensation insurance policy issued in 

the State of West Virginia. Even when the employer chooses to not purchase the special 

endorsement that provides insurance coverage for deliberate intent lawsuits,4 such coverage 

provides value by insuring the employer against a number of rare occurrences. Such is true for 

nearly every standard workers' compensation and employer's liability insurance policy sold in 

West Virginia, and such is true for the Stop Gap Endorsement that was added to the First 

Mercury commercial general liability insurance policy (the Primary Policy) at issue here. 

4 Again, such coverage is available from carriers that provide workers' compensation and employer's liability 
insurance coverage, such as BrickStreet, Kimes Steel's workers' compensation and employer's liability carrier. 
(AR0476-0477) It is not available from First Mercury. 
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B. The breadth of the duty to defend, and how the law changes over time 

As mentioned above, the Stop Gap Endorsement lists the following circumstances in 

which coverage is provided: 

The damages we will pay, where recovery is permitted by law, include damages: 

(1) 	 For: 

(a) 	 Which you are liable to a third party by reason of a claim or "suit" 
against you by that third party to recover the damages claimed 
against such third party as a result of injury to your "employee"; 

(b) 	 Care and loss of services; and 

(c) 	 Consequential "bodily injury by accident" or "bodily injury by 
disease" to a spouse, child, parent, brother or sister of the injured 
"employee"; 

Provided that these damages are the direct consequence of "bodily injury 
by accident" or "bodily injury by disease" that arises out of and in the 
course of the injured "employee's" employment by you; and 

(2) 	 Because of "bodily injury by accident" or "bodily injury by disease" to 
your "employee" that arises out of and in the course of employment 
claimed against you in a capacity other than as employer. 

(AR0088) 

As also mentioned above, the Russells and Kimes Steel will likely devote a significant 

portion of their briefs to demonstrating that a number of these types of lawsuits are not viable 

under current West Virginia law. However, such a demonstration misses a major consideration 

when liability insurance is at issue: the issue of the duty to defend. 

A liability insurance company's duty to defend an insured is broader than that company's 

duty to indemnify the insured. See, Aetna Cas. v. Pitrolo, 176 W. Va. 190, 194,342 S.E.2d 156, 

160 (1986). In fact, "[w ]here a policy of insurance contains a duty to defend [such as the 

policies at issue here], West Virginia law ordinarily imposes a duty upon an insurer to defend its 
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insured even where some claims may not be covered by the terms of the policy." Camden-Clark 

Memorial Hosp. Ass'n v. St. Paul Fire and Marine Ins. Co., 224 W. Va. 228, 237, 682 S.E.2d 

566, 575 (2009). 

It may very well be the case that, under current West Virginia law, an employer such as 

Kimes Steel should not be sued for injuries to employees based on some capacity Kimes Steel 

occupies other than that of the employer. It may also be the case that, under current West 

Virginia law, an employer such as Kimes Steel should not be sued by third parties for injuries to 

employees. However, what is supposed to happen if such a lawsuit is, in fact, filed against 

Kimes Steel, despite the current state of West Virginia law? 

Kimes Steel should have the right to file a motion to dismiss such a lawsuit. But who 

should pay for the lawyer that Kimes Steel would have to hire to file such a motion to dismiss? 

Who should pay for the lawyer that must defend Kimes Steel in the lawsuit until the lawsuit is 

dismissed? 

The answer lies at the heart of the nature of liability insurance. Insureds who buy 

liability insurance buy two major benefits: A legal defense against lawsuits, and indemnification 

against damages payable in such lawsuits. While a lawsuit by a third party against Kimes Steel 

based on Mr. Russell's injury, or a lawsuit against Kimes Steel based on Kimes Steel having 

some other capacity than as Mr. Russell's employer, might not be allowed under current West 

Virginia law, nothing prevents such lawsuits from being filed. If they are filed, they must be 

defended. Until the lawsuits are dismissed, they are covered under the Stop Gap Endorsement, 

and First Mercury must defend Kimes Steel against such lawsuits. First Mercury employee 

Michael Gorman confirmed this in his deposition testimony. (AR0582-583) 
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Moreover, it is important to keep in mind that, over time, the law changes. While "third 

party over" or "dual capacity" lawsuits might not be allowed under current West Virginia law, 

there is no guarantee that this will remain the law. In fact, it is critical to consider that, if the law 

in this regard were to change, it would likely be because someone filed a "third party over" or 

"dual capacity" lawsuit that was dismissed at the Circuit Court level, which would then be 

reversed by this Court on appeal. In such a circumstance, who is supposed to pay for the 

insured's defense up to the point of reversal? 

The Russells would have the insured bear that burden; they would argue that, if the 

lawsuit is not viable under current law, then there is no insurance coverage, and therefore no duty 

to defend. But that is not the law. Whether the lawsuit is viable or not is not the issue. The 

question is whether that type of lawsuit is covered under the insurance policy. If it is, then the 

insured is entitled to the first, and most urgent, benefit provided by liability insurance: a legal 

defense. Thus, there is something of value provided to insureds under the Stop Gap 

Endorsement, even in the absence of coverage for deliberate intent lawsuits, which are clearly 

excluded. 

C. This Court rejected this exact argument in the Summit Point case 

This Court will recall that, in the Summit Point case, a number of Amicus Curiae briefs 

were filed. One in particular was filed by TKS Contracting, Inc., H. Talbott Tebay and H. 

Talbott Tebay DDS, Ltd. 5 This Court acknowledged the contributions of the Amici Curiae, 

thanked them for their participation, and assured them that the Court had considered their views 

in forming its decision in Summit Point. See footnote 2, Summit Point, 228 W. Va. at 363, 719 

S.E. 2d at 833. 

5 Counsel for TKS Contracting, Inc., H. Talbott Tebay and H. Talbott Tebay DDS, Ltd. in the Summit Point case are 
the same attorneys representing the Russells in the instant action. 
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A copy of the Amicus Curiae brief filed by TKS Contracting, Inc., H. Talbott Tebay and 

H. Talbott Tebay DDS, Ltd. in Summit Point was provided to the Circuit Court in this matter, 

and is in the Appendix Record at AR0549-0573. This Court will note that major portions of that 

brief are nearly identical (practically verbatim) to portions of the summary judgment Order 

entered by the Circuit Court in this matter.6 In particular, the arguments contained on pages 4-8 

of the Amicus Curiae brief in Summit Point (AR0555-0559) are almost identical to the 

conclusions of law contained on pages 5-9 of the summary judgment Order in this matter 

(AR0883-0887). In other words, the justifications stated by the Circuit Court in the instant 

matter for finding the exclusion at issue here to be ambiguous are practically indistinguishable 

from the arguments made by the Amicus Curiae in Summit Point for a finding of ambiguity 

regarding the exclusion at issue in that case. 

The point in bringing all of this to light is that these arguments are well trod ground 

before this Court. The same lawyers made these same arguments in Summit Point. This Court 

read those arguments in Summit Point and wholly rejected them. This Court should do the same 

here. 

D. 	 If this policy is ambiguous for this reason, then so are most of the workers' 
compensation and employer's liability insurance policies sold in West 
Virginia 

The Primary Policy that First Mercury provided to Kimes Steel is a commercial general 

liability insurance policy. It covers the normal things covered by such a policy. In addition to 

such coverages, First Mercury provided an endorsement to the Primary Policy that added some 

employer's liability insurance for Kimes Steel. In other words, the Stop Gap Endorsement was 

an add-on to an otherwise self-contained commercial general liability insurance policy. 

6 As is true in many Circuit Courts, Judge Nibert asks counsel to submit competing orders before he rules on 
motions. Such was the case here. Counsel for the Russells wrote the summary judgment Order entered by Judge 
Nibert, clearly using their brief from Summit Point as their template. 
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Deliberate intent lawsuits are clearly excluded under the employer's liability portion of the First 

Mercury Primary Policy. 

In a similar, but not identical, manner, BrickStreet provided a workers' compensation and 

employer's liability insurance policy to Kimes Steel. (AR0584-0607) Like most such policies 

sold in West Virginia, this policy provided workers' compensation coverage as Part One of the 

policy, and employer's liability coverage as Part Two of the policy. Part Two of the BrickStreet 

policy provides nearly identical coverage to Kimes Steel as that provided by the Stop Gap 

Endorsement contained in the First Mercury Primary Policy. And, like the First Mercury 

Primary Policy, deliberate intent lawsuits are clearly excluded under the BrickStreet policy. 

(AR0607) 

The Russells argue that the First Mercury Primary Policy is ambiguous because it 

excludes deliberate intent lawsuits from coverage. They argue that, if an employer's liability 

endorsement does not cover deliberate intent lawsuits, then it must be ambiguous, because 

(according to them, but mistakenly) deliberate intent lawsuits are the only form of employer's 

liability that exists in West Virginia if the employer has purchased workers' compensation 

insurance. 

In addition to the other fallacies in this argument that have been addressed above, it must 

be acknowledged that, if the First Mercury Primary Policy is ambiguous on this basis, then a 

large swath of the workers' compensation and employer's liability insurance policies sold in 

West Virginia also suffer from the same ambiguity. After all, as shown above, the coverages 

provided in the First Mercury Stop Gap Endorsement and Part Two of a standard workers' 

compensation and employer's liability policy are practically the same, and the operative 

exclusions at issue here are extremely similar. Why, then, would this Court find such an 
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exclusion contained in a standard workers' compensation and employer's liability policy to be 

unambiguous and fully enforceable (as it did in Summit Point); but come to the opposite 

conclusion here? It logically cannot, and it should not. 

III. 	 The Circuit Court erred by finding that the First Mercury primary policy was 
ambiguous based on the fact that the "West Virginia Workers Compensation Law, 
Sect. 23-4-2" exclusion contained in the operative endorsement references the 
applicable West Virginia Code section at issue without quoting the content of the 
Code section. 

The Circuit Court found the exclusion at issue here to be ambiguous because, rather than 

quoting the text ofW. Va. Code § 23-4-2, the exclusion merely referenced the code section by its 

number. This same argument was made by the Plaintiff in the Summit Point case. See Summit 

Point, supra, 228 W. Va. at 372, 719 S.E. 2d at 842. This Court rejected that argument in 

Summit Point, and it should do likewise here. The exclusion at issue here is as clear and 

unambiguous as the exclusion at issue in Summit Point. 7 

IV. 	 The Circuit Court erred by finding that the First Mercury primary policy was 
ambiguous based on the Circuit Court's erroneous conclusion that the "West 
Virginia Workers Compensation Law, Sect. 23-4-2" exclusion contained in the 
operative endorsement was confusing to the claim handling employees of First 
Mercury. 

The Circuit Court found that First Mercury claims personnel Mike Gorman and Chris 

Golles were confused about whether the Stop Gap Endorsement provided coverage for Plaintiffs' 

claims against Kimes Steel, and used that as a basis for finding that the exclusion in question is 

ambiguous. This was clear error. 

First, it simply does not matter whether Mr. Golles or Mr. Gorman had questions 

regarding the insurance provisions. When a court considers the plain meaning of the 

7 As was true regarding the portion of the Circuit Court's summary judgment Order addressed above, the portion of 
the summary judgment Order that finds the exclusion ambiguous due to not quoting the text of the West Virginia 
Code is strikingly similar to the arguments raised by the Amicus Curiae in Summit Point, which were rejected by 
this Court. (AR0559-0562 and AR0889-0890) 
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unambiguous insurance policy language, it is irrelevant what anyone, including First Mercury 

employees, believe the policy language means. The court is the only interpreter of the policy 

language because the "interpretation of an insurance contract, including the question of whether 

the contract is ambiguous, is a legal determination[.]" Syl. Pt. 2 of Riffe v. Home Finders 

Assocs., Inc., 205 W. Va. 216, 517 S.E.2d 313 (1999). Thus, if this Court finds the policy 

language to be clear and unambiguous, the language is simply applied, regardless of what any 

First Mercury employees may have thought during the handling of the Russells' claim. 

The Stop Gap Endorsement is clear and unambiguous and states that First Mercury will 

pay damages to which Kimes Steel becomes obligated for bodily injury to an employee of Kimes 

Steel. (AR0087) Further, the Exclusions section of the Stop Gap Endorsement clearly excludes 

coverage for '''bodily injury by accident' or 'bodily injury by disease' caused by an action 

determined to be of deliberate intention as specified under West Virginia Workers Compensation 

Law, Sect. 23-4-2." (AR0089) This language plainly and unambiguously states that "deliberate 

intent" actions arising out of W.Va. Code § 23-4-2, such as the one filed by the Russells against 

Kimes Steel, are not covered. 

On pages 13-15 of the summary judgment Order (AR0891-0893), the Circuit Court 

focused its attention on the deposition testimony of First Mercury's employees, as well as claims 

diary notes made during a brief two day period, as its basis for finding that the exclusion in 

question is ambiguous. This attention was misplaced. Moreover, the conclusions the Circuit 

Court drew from the claim handling that happened over the two day period in question overstate 

what actually occurred. 

For a mere two days, Mr. Gorman and Mr. Golles briefly considered the idea of 

providing Kimes Steel with coverage under the policy, despite the presence of an applicable 
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exclusion. (AR0190, 0327-0328) In other words, since the Primary Policy clearly excludes 

coverage for deliberate intent claims, Mr. Gorman and Mr. Golles were considering whether to 

give Kimes Steel ~ than it was entitled to under the terms of the Policies, not less. On the 

third day of considering whether to give Kimes Steel more than it was entitled to under the 

Policies, First Mercury determined Kimes Steel was not entitled to a defense or indemnity 

pursuant to the terms of the Policies, and issued a denial letter. (AR0159-0163) Mr. Gorman 

and Mr. Golles had questions about the Stop Gap Endorsement during that two day period, but 

this was due to a lack of familiarity with West Virginia law, and their caution regarding the 

otherwise unambiguous language in the Stop Gap Endorsement. They were not flummoxed, as 

the Circuit Court would have this Court believe; they simply were unsure, for a mere two days, 

about the best path forward. 

Regardless of the hyperbolic conclusion drawn by the Circuit Court from these facts, it 

simply does not matter whether Mr. Gorman and Mr. Golles had a misunderstanding of the 

unambiguous policy language for a brief two day period. What Mr. Gorman and Mr. Golles 

knew or did not know is irrelevant to the question of what the plain meaning of the policy 

language is. If this Court believes the language of the Stop Gap Endorsement is unambiguous, 

the plain language should be applied to exclude coverage for Plaintiffs' deliberate intent claims. 

V. 	 The Circuit Court erred by applying the doctrine of reasonable expectations to find 
that the "Stop Gap - Employers Liability Coverage Endorsement - West Virginia" 
endorsement contained in the First Mercury primary policy provides coverage to 
Kimes Steel for deliberate intent claims, despite a clear exclusion regarding such 
claims. 

As will be shown below, the Circuit Court misapplied the doctrine of reasonable 

expectations in numerous ways that all constitute clear and reversible error. 
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A. 	 The Circuit Court committed error when it concluded that a hypothetical 
"reasonable employer" reading the title of the endorsement, but not the full 
content of the endorsement, would come to the conclusion that there is 
coverage for deliberate intent claims under the endorsement. 

Paragraph 18 of the Circuit Court's summary judgment Order reads as follows: 

Since "deliberate intent" claims are the only type of bodily injury claim an 
employee can assert in West Virginia against his or her covered employer, the 
reasonable expectation of any employer purchasing stop-gap employer's liability 
coverage would be that deliberate intent claims would be covered. The only 
policy language which might lead them to believe otherwise is an exclusion 
buried within an endorsement to the First Mercury Policy, which even First 
Mercury's own employees could not understand. 

In other words, the Circuit Court found that, armed with the (mistaken) belief that 

deliberate intent claims are the only type of bodily injury claims based on an injury to an 

employee that can be made against an employer who purchased workers' compensation 

insurance, the reasonable expectation of any employer buying a product called "stop-gap 

employer's liability insurance" would be that deliberate intent claims are covered under such 

insurance. There are multiple errors imbedded in this ruling by the Circuit Court. 

First, as shown above, deliberate intent lawsuits are not the only type of claim that may 

be brought against an employer in West Virginia based upon injury to an employee when that 

employer is covered by workers' compensation insurance. 

Second, and more fundamentally, the Circuit Court's analysis betrays a complete 

misunderstanding of how the doctrine of reasonable expectations operates. In Paragraph 18 of 

its summary judgment Order, the Circuit Court did not ask what the principals of Kimes Steel 

actually thought about the insurance coverage, and then compare such expectations to an 

objective standard. Instead, the Circuit Court dreamt up a fictional, hypothetical employer, and 

asked what such a fictional employer would think, if that employer mistakenly believed that 

deliberate intent lawsuits are the only type of claim that may be brought against an employer in 
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West Virginia based upon injury to an employee when that employer is covered by workers' 

compensation insurance, and if that fictional employer had merely read the title of the Stop Gap 

Endorsement and failed to read the actual language of the Endorsement. This is not how the 

doctrine of reasonable expectations operates. 

The doctrine of reasonable expectations is limited to those instances in which the policy 

language is ambiguous. Nat'l Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356 

S.E.2d 488 (1987); Soliva v. Shand, Morahan & Co., 176 W. Va. 430, 345 S.E.2d 33 (1986). As 

indicated above, the Stop Gap Endorsement is not ambiguous. The plain meaning of the policy 

language clearly states that deliberate intent actions are not covered. Therefore, whether we are 

considering Mr. Kimes's actual expectations or the expectations of the Circuit Court's 

hypothetical employer, both are irrelevant and the reasonable expectations doctrine does not 

even apply. 

But even if we were to assume that this case falls into the rare category of cases where 

the doctrine of reasonable expectations is applied to an unambiguous insurance policy,8 the 

Circuit Court's musing as to what a hypothetical employer might think is not the proper standard 

used in an analysis under the "'reasonable expectations" doctrine. The standard as set forth by 

this Court in National Mutual is: 

[T]he objectively reasonable expectations of applicants and 
intended beneficiaries regarding the terms of the insurance 
contracts will be honored even though painstaking study of the 
policy provisions would have negated those expectations. 

Nat'l Mut. Ins. Co., supra, Syl. Pt. 8 (emphasis added). 

g The only justification for such an exception would be when prior representations made to the insured differed from 
the terms of the insurance policy. See New Hampshire Ins. Co. v. RRK, Inc., 30 W. Va. 52, 58, 736 S.E.2d 52, 58 
(2012) citing Luikart v. Valley Brook Concrete & Supply, Inc., 216 W. Va. 748, 755, 613 S.E.2d 896,903 (2005) 
and Am. Equity Ins. Co. v. Lignetics, Inc., 284 F.Supp.2d 399, 404-406 (N.D. W. Va. 2003). There were no such 
prior representations at issue in this matter. 
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Thus, the correct standard is whether the specific applicant for the insurance policies at 

issue here, i.e. Kimes Steel, had an objectively reasonable expectation of insurance coverage 

based on the particular circumstances surrounding Kimes Steel's purchase of the insurance 

policies at issue. A proper "reasonable expectations" analysis first asks: what did this insured 

subjectively think he/she/it was buying? It then asks whether the subjective beliefs of this 

insured were objectively reasonable.9 Jumping straight to dreaming up things a hypothetical 

insured might think is not an appropriate application of the doctrine of reasonable expectations. 

As if this were not enough error, the Circuit Court further assumed that its hypothetical 

employer would form its views as to what is covered under the endorsement in question by 

simply looking at its title: Stop-Gap Employers Liability. Again, the Circuit Court stated: 

Since "deliberate intent" claims are the only type of bodily injury claim an 
employee can assert in West Virginia against his or her covered employer, the 
reasonable expectation of any employer purchasing stop-gap employer's liability 
coverage would be that deliberate intent claims would be covered. The only 
policy language which might lead them to believe otherwise is an exclusion 
buried within an endorsement to the First Mercury Policy, which even First 
Mercury's own employees could not understand. 

This analysis assumes, of course, that the insured would base its mistaken belief on a 

review of only the title of the endorsement, and not a review of the actual language contained in 

the endorsement. Unfortunately, the Circuit Court's hypothetical insured would be violating 

West Virginia law by doing so. Under West Virginia law, an insured has a duty to read 

his/her/its insurance policy. See Syl. Pt. 5 of Soliva v. Shand, Morahan & Co., 176 W. Va. 430, 

345 S.E.2d 33 (1986) ("a party to a contract has a duty to read the instrument"), overruled on 

9 The circwnstances of Kimes Steel's purchase of the insurance policies will be addressed in more detail below. It 
should be said here that Kimes Steel's principal, Mr. Kimes, had absolutely no knowledge before or during his 
purchase of the First Mercury policies regarding deliberate intent lawsuits. (AR0183) Hence, the Circuit Court's 
assumption that its hypothetical employer would believe that deliberate intent lawsuits are the only type of lawsuit 
against an employer not barred by the employer's purchase of workers' compensation insurance is even more 
flawed. 
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other grounds by Nat'l Mut. Ins. Co. v. McMahon & Sons, 177 W. Va. 734, 356 S.E.2d 488 

(1987); see also, Am. States Ins. Co. v. Surbaugh, 231 W. Va. 288, 745 S.E.2d 179 (2013). 

The Circuit Court completely mishandled the doctrine of reasonable expectations, and 

committed multiple errors in the process, which ultimately led the Circuit Court to refuse to 

enforce the clear and unambiguous exclusion at issue here. 

B. 	 The Circuit Court committed error when it found that Kimes Steel had a 
reasonable expectation of coverage under the First Mercury policies based on 
Kimes Steel's interaction with its own insurance agent regarding the 
purchase of surplus lines insurance policies. 

In Paragraphs 28 and 29 of its summary judgment Order, the Circuit Court found that 

Kimes Steel had a reasonable expectation of insurance coverage, based on the facts recited in 

Paragraphs 6-10 of the Order. The Circuit Court found that, during the purchase of the First 

Mercury insurance policies at issue here, Kimes Steel was led to believe that it would have 

insurance coverage for deliberate intent lawsuits under the First Mercury policies. This is simply 

untrue, and there are no facts that support the application of the doctrine of reasonable 

expectations to impose deliberate intent coverage on the First Mercury policies at issue here. 

In 2012, Kimes Steel wished to do business with a company called James River Coal. 

(AR0478-0479) James River Coal provided Kimes Steel with a two page listing of minimum 

insurance requirements for vendors wishing to do business with James River Coal. (AR0310

0311) So, Shannon Kimes, the principal of Kimes Steel, retained an insurance agent to help 

Kimes Steel procure the insurance needed to satisfy James River Coal's requirements. 

(AR0479) 

The insurance requirements pages that James River Coal provided to Kimes Steel 

contained the following requirements (among others): 
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A. 	 Workers' Compensation and Employer's Liability shall include: 

1. 	 Statutory Workers' Compensation for state of hire or operation and 
Federal Black Lung Benefits 

2. 	 Employer's Liability 
3. 	 Other States Insurance 
4. 	 Voluntary Compensation 
5. 	 Alternate Employer or Borrowed Servant Liability 

B. 	 Comprehensive General Liability (Occurrence Form) shall include: 

1. 	 Premises/Operations 
2. 	 Independent Suppliers 
3. 	 Personal Injury 
4. 	 Products/Completed Operations 
5. 	 Blanket Contractual Liability 
6. 	 Cross Liability/Severability of Interests 
7. 	 Explosion, Collapse and Underground 

Shannon Kimes testified that, during the process of buying insurance to satisfy the James 

River Coal insurance requirements, he understood that workers' compensation and employer's 

liability coverage were "lumped together" by James River Coal, and that he was going to buy 

both of these types of coverage from BrickStreet. (AR0577-0578) Kimes Steel, in fact, 

purchased a workers' compensation and employer's liability insurance policy from BrickStreet. 

(AR0584-0607) Kimes Steel requested from BrickStreet, and was provided by BrickStreet, an 

increased employer's liability limit of liability in order to satisfy the insurance requirements 

Kimes Steel had obtained from James River Coal. (AR0186) 

None of the discussions Shannon Kimes had with his agent in 2012 involved buying 

employer's liability insurance from First Mercury; they involved buying it from BrickStreet. 

(AR0577-0578) The focus of Kimes Steel's purchase of insurance from First Mercury was to 

satisfy the requirement from James River Coal that Kimes Steel have general liability insurance, 

because Kimes Steel had gone without any general liability insurance at all for a number of years 

prior to 2012, and it was a clear requirement by James River Coal. (AR0576) 
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It is important to note that, even if something was said by Kimes Steel's insurance agent 

that could have led Kimes Steel to believe that Kimes Steel would have coverage under the First 

Mercury policies for deliberate intent lawsuits (which did not happen), that insurance agent did 

not represent First Mercury. The First Mercury insurance policies were purchased on the surplus 

lines market (AR0526), and as such, the agent interacting with Kimes Steel was the agent of 

Kimes Steel, not First Mercury. 10 

The agent representing Kimes Steel never asked First Mercury to add employer's liability 

to the First Mercury Primary Policy. (AR0529) First Mercury placed it in the insurance 

proposal on its own, due to its outdated belief, at the time the policy was produced, that West 

Virginia still had a monopolistic, government-run workers' compensation system. (AR0527

0529) The application ultimately submitted by Kimes Steel identified the Stop Gap 

Endorsement by its name and Insurance Services Office ("ISO") standardized endorsement 

number CG04430204 as being part of the insurance proposal. (AR0313 and 0528) 

Shannon Kimes testified that nothing regarding the insurance application that Kimes 

Steel submitted to First Mercury led him to think that Kimes Steel would have insurance 

coverage for deliberate intent lawsuits under the First Mercury policies, because at that time, Mr. 

Kimes did not know what deliberate intent lawsuits were, nor did he understand what the term 

"stop gap" meant. (AR0183) At the time he was purchasing the insurance policies in question, 

Mr. Kimes believed that employees could not sue Kimes Steel at all if Kimes Steel participated 

in the workers' compensation system. (AR0185) Mr. Kimes testified that, before the accident in 

question happened in 2013, no one led Kimes Steel to think that it would have insurance 

10 West Virginia law is clear that, when dealing with surplus lines of insurance such as First Mercury's Policies in 
this case, an insurance broker is the agent of the insured; the broker is not the agent of the surplus lines insurance 
company. See, W. Va. C.S.R. § 114-20-8.2.b; see also, Am. Equity Ins. Co. v. Lignetics. Inc., 284 F.Supp.2d 399 
(N.D.W. Va. 2003). 
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coverage for deliberate intent lawsuits, because before the accident, Mr. Kimes did not even 

know that a deliberate intent lawsuit could be filed. (AR018S) Mr. Kimes testified that he 

purchased the Stop Gap Endorsement as part of the First Mercury Primary Policy, but he did not 

know what it would, or would not, cover. (AR0307-0308) 

If Mr. Kimes purchased the policies in question without knowing what they would, or 

would not, cover, and if he did not even know at that time what deliberate intent lawsuits were, 

how could Kimes Steel possible have any expectation at the time of purchase, reasonable or 

otherwise, that the First Mercury policies would cover deliberate intent lawsuits? It could not. 

Nothing about the process of buying insurance to satisfy the James River Coal insurance 

requirements could have led Kimes Steel to have a reasonable expectation of coverage under the 

First Mercury policies for deliberate intent lawsuits. To the extent any aspect of that process 

focused on employer's liability coverage, such discussions involved the purchase of such 

coverage from BrickStreet, not First Mercury, no part of the discussions focused on deliberate 

intent lawsuits in particular (since Mr. Kimes did not even know what they were), and in any 

event, the agent interacting with Kimes Steel did not represent First Mercury. The Circuit 

Court's conclusion that this process resulted in a reasonable expectation by Kimes Steel that it 

had coverage for deliberate intent lawsuits under the First Mercury insurance policies was clear 

error. 

C. 	 The Circuit Court committed error when it found that Kimes Steel had a 
reasonable expectation of coverage under the First Mercury policies even 
though the insured never read its policies prior to the loss, and its first review 
of the policies after the loss convinced the insured that it had no coverage for 
the loss. 

Kimes Steel purchased the First Mercury insurance policies in 2012. (AR0178) Shannon 

Kimes testified that Kimes Steel received copies of the First Mercury insurance policies in the 
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fall of 2012. (AR0178) Mr. Kimes also testified that no one at Kimes Steel actually read the 

First Mercury insurance policies at any point before Mr. Russell was injured in May of 2013. 

Mr. Kimes believes he may have perused the policies, but he did not read them at that time. 

(AR0178-0179) 

After Mr. Kimes received service of the summons and complaint in the Russells' lawsuit 

against Kimes Steel, Mr. Kimes read the policies and came to the conclusion, at that time, that 

there was no coverage under the First Mercury insurance policies for the deliberate intent lawsuit 

the Russells had filed against Kimes Steel. (AR0180-0181) He expressed this beliefto Michael 

Gom1an at First Mercury. (AR0184) 

Under West Virginia law, an insured has a duty to read his/her/its insurance policy. See 

Syl. Pt. 5 of Soli va v. Shand, Morahan & Co., 176 W. Va. 430, 345 S.E.2d 33 (1986) ("a party to 

a contract has a duty to read the instrument"), overruled on other grounds by Nat'l Mut. Ins. Co. 

v. McMahon & Sons, 177 W. Va. 734, 356 S.E.2d 488 (1987); see also, Am. States Ins. Co. v. 

Surbaugh, 231 W. Va. 288, 745 S.E.2d 179 (2013). Thus, because no one at Kimes Steel read 

the First Mercury insurance policies prior to the loss, no one involved in this case can argue that 

Kimes Steel had any expectation, reasonable or otherwise, that the First Mercury insurance 

policies covered deliberate intent lawsuits. A simple perusal of parts of the policy is not 

fulfillment of Kimes Steel's duty to read the entire policy. If Mr. Kimes had read the First 

Mercury insurance policies before the loss, he would have understood that there was no coverage 

for deliberate intent lawsuits, because he clearly understood that fact when he read the insurance 

policies after Kimes Steel was sued. It was clear error for the Circuit Court to ignore these facts 

and find coverage for Kimes Steel under the First Mercury insurance policies. 
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VI. 	 The Circuit Court erred by finding that the "Stop Gap - Employers Liability 
Coverage Endorsement - West Virginia" endorsement contained in the First 
Mercury primary policy amounts to illusory coverage because it excludes deliberate 
intent claims. 

No case law exists in West Virginia specifically defining what "illusory" means. 

However, the Seventh Circuit, particularly the state of Indiana, has dealt with this issue in a 

number of cases. See, for example, Schwartz v. State Farm Mutual Automobile Insurance Co., 

174 F.3d 875 (7th Cir. 1999) and Monticello Insurance Co. v Mike's Speedway Lounge, Inc., 949 

F.Supp. 694 (S.D. Ind. 1996). In Schwartz, the Seventh Circuit defined "illusory" as follows: 

An insurance provision is considered illusory if "a premium was 
paid for coverage which would not pay benefits under any 
reasonably expected set of circumstances. [citations omitted] If a 
provision covers some risk reasonably anticipated by the parties, it 
is not illusory. 

Schwartz at 879. Other jurisdictions have relied upon Indiana's definition of illusory, although 

the jurisdictions have varied in the determination of how illusory coverage is resolved. 

In Schwartz, at issue was whether an exclusion in an underinsured motorists' coverage 

provision was applicable. In the policy in question, one of the definitions of an underinsured 

vehicle excluded from underinsured benefits any vehicles with the same limits or more than the 

injured party. The Schwartz plaintiffs had purchased the minimum liability limits allowed in 

Indiana and asserted that no one would have limits that were less than the limits they had 

purchased. Thus, they claimed the underinsured motorists' coverage was illusory. However, the 

Court considered the other definitions and provisions in the underinsured motorists' provision in 

the policy and held that the remainder of the underinsured motorists' coverage provision covered 

at least one reasonably anticipated risk, and thus, was not illUSOry. 

In the instant action, a reasonably anticipated risk is covered. As outlined above, an 

action brought pursuant to Heldreth v. Marrs, 188 W. Va. 481, 425 S.E. 2d 157 (1992), in which 
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a family member's serious emotional distress manifests itself as a bodily InJury, would be 

covered under the Stop Gap Endorsement. 

In Heldreth, this Court found that a defendant may be held liable for negligently causing 

a plaintiff to experience reasonably foreseeable serious emotional distress after that plaintiff 

witnesses a close relative suffer critical injury or death as a result of the defendant's negligence. 

An example that can occur in the workplace is when an immediate family member of an 

employee happens to be physically present when that employee is significantly injured at work. 

If that family member suffers serious emotional distress as a result of watching the injury occur, 

that family member has the ability to sue the employer pursuant to Heldreth. If that family 

member's emotional distress manifests itself as a bodily injury, then the Stop Gap Endorsement 

would provide coverage to the employer regarding that family member's lawsuit, since that 

family member's injury would constitute a consequential "bodily injury by accident" to a spouse, 

child, parent, brother or sister of the injured "employee". 

The Stop Gap Endorsement plainly and unambiguously excludes coverage for deliberate 

intent lawsuits, but it does provide coverage for a Heldreth-type claim as described above. The 

Stop Gap Endorsement does not provide illusory coverage. 

Moreover, this Court has already addressed these arguments in the Summit Point case. 

The Amicus Curiae brief filed by TKS Contracting, Inc., H. Talbott Tebay and H. Talbott Tebay 

DDS, Ltd. argued that the employers liability coverage at issue in the Summit Point case was 

illusory because it excluded deliberate intent claims. See pages 11-12 of the Amicus Curiae 

brief. (AR0562-0563) This Court considered that argument and rejected it when this Court 

found that the "deliberate intent" exclusion at issue in Summit Point was valid and enforceable. 
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VII. 	 The Circuit Court erred by applying the doctrine of estoppel to find that the "Stop 
Gap - Employers Liability Coverage Endorsement - West Virginia" endorsement 
contained in the First Mercury primary policy provides coverage to Kimes Steel for 
deliberate intent claims, despite a clear exclusion regarding such claims. 

In Paragraphs 30 and 31 of its summary judgment Order, the Circuit Court found that 

First Mercury should be estopped from denying coverage to Kimes Steel regarding the Russells' 

deliberate intent lawsuit, because, according to the Circuit Court, First Mercury misrepresented 

to Kimes Steel what it was buying when it bought Stop Gap Employers Liability coverage. The 

factual basis relied upon by the Circuit Court for this conclusion is contained in Paragraphs 8 and 

9 of the summary judgment Order. In essence, the Circuit Court somehow believed that, by 

calling the endorsement in question a Stop Gap Employers Liability Endorsement, First Mercury 

had misrepresented what types of insurance coverage are provided by that endorsement. 

It is here that a slight tangent must be taken to understand a central fallacy in the Circuit 

Court's summary judgment Order. Throughout the Order, the Circuit Court references this 

Court's decision in Erie Ins. Prop. & Cas. v. Stage Show Pizza, 210 W. Va. 63, 553 S.E.2d 257 

(2001) as providing a definition of what "stop gap" insurance coverage covers. This is 

problematic on its own, because the Stage Show Pizza case has very little factual relevance to the 

current state of the law regarding workers' compensation insurance and deliberate intent 

lawsuits. Stage Show Pizza was issued by this Court back when West Virginia still had a 

monopolistic workers' compensation insurance system; there was no form of employer's liability 

insurance built into that system (such coverage had to be purchased separately); the employer in 

the Stage Show Pizza case had no workers' compensation immunity, because the employer had 

defaulted on its workers' compensation payments to the State-run system; and most importantly, 

there was no exclusion in the insurance policy at issue in that case that explicitly excluded 

coverage for deliberate intent lawsuits. This Court clearly said such an exclusion could have 
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been included in the insurance policy at issue there (See footnote 10, Stage Show Pizza, 210 W. 

Va. at 73, 553 W.Va. at 267), but such an exclusion was not in the policy. That last difference 

alone makes Stage Show Pizza completely irrelevant for purposes of this appeal, particularly in 

light of the direct relevance of Summit Point, supra. 

The Circuit Court took an even more irresponsible leap regarding Stage Show Pizza, 

because throughout the summary judgment Order, the Circuit Court charged Kimes Steel (and/or 

the Circuit Court's fictional "reasonable insured") with constructive knowledge of what Stage 

Show Pizza says about "stop gap" insurance coverage. See Paragraphs 7, 9, 10, 16, 18, 28,29, 

31, 35, and 41 of the summary judgment Order. (AR0879-090S) This makes absolutely no 

sense in any case involving an examination of the doctrine of reasonable expectations or 

estoppel, but it especially makes no sense in this case, given that Kimes Steel did not even know 

what deliberate intent lawsuits, or the term "stop gap," were until it was sued by the Russells. 

It is upon this incredibly shaky foundation that the Circuit Court based its conclusion 

that, by calling the endorsement in question a Stop Gap Employers Liability Endorsement, First 

Mercury somehow misrepresented the nature of the insurance to Kimes Steel at the time Kimes 

Steel applied for the insurance. The facts show just how erroneous the Circuit Court's 

conclusion was. 

Shannon Kimes testified that nothing regarding the insurance application that Kimes 

Steel submitted to First Mercury led him to think that Kimes Steel would have insurance 

coverage for deliberate intent lawsuits under the First Mercury policies, because at that time, Mr. 

Kimes did not know what deliberate intent lawsuits were, nor did he understand what the term 

"stop gap" meant. (AR0183) At the time he was purchasing the insurance policies in question, 

Mr. Kimes believed that employees could not sue Kimes Steel at all if Kimes Steel participated 
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in the workers' compensation system. (AR0185) Mr. Kimes testified that, before the accident in 

question happened in 2013, no one led Kimes Steel to think that it would have insurance 

coverage for deliberate intent lawsuits, because before the accident, Mr. Kimes did not even 

know that a deliberate intent lawsuit could be filed. (AR0185) Mr. Kimes testified that he 

purchased the Stop Gap Endorsement as part of the First Mercury Primary Policy, but he did not 

know what it would, or would not, cover. (AR0307-0308) 

As this Court made clear in Potesta v. U.S. Fid. & Ouar. Co., 202 W. Va. 308, 504 S.E. 

2d 135 (1998) and more recently in Parsons v. Halliburton Energy Services, 237 W. Va. 138, 

785 S.E. 2d 844 (2016), detrimental reliance is an essential requirement for the application of the 

doctrine of estoppel. It is clear from the facts shown above that Kimes Steel did not rely on the 

name of the Stop Gap Endorsement for anything. There is no factual basis for the application of 

estoppel here. 

Moreover, the Circuit Court's notion that calling the endorsement in question a Stop Gap 

Employers Liability Endorsement could constitute a misrepresentation is completely based on 

the Circuit Court's mistaken belief that the Stage Show Pizza case determined, irrevocably, for 

all time, for all the world to notice, that the words "stop gap" mean the insurance in question 

covers deliberate intent lawsuits. That is simply not true. Footnote 10 of Stage Show Pizza, 210 

W. Va. at 73, 553 W. Va. at 267, shows how wrong the Circuit Court was in this regard. This 

Court said in footnote 10 of Stage Show Pizza that deliberate intent lawsuits could be excluded 

from a policy providing "stop gap" coverage, if a clear exclusion is included in the policy. A 

clear exclusion was, in fact, included in the First Mercury insurance policies. Why, then, would 

Stage Show Pizza provide a basis for any conclusions drawn by the Circuit Court in this matter, 

much less the conclusion that First Mercury had misrepresented the nature of the insurance in 
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question by calling it Stop Gap Employers Liability insurance? The Circuit Court committed 

clear error in finding coverage under the First Mercury policies based on the doctrine of estoppel. 

VIII. 	 The Circuit Court erred by finding that First Mercury had a duty to defend Kimes 
Steel against the Russells' deliberate intent lawsuit. 

When an insured under a policy of liability insurance is sued, the liability 

insurance company in question has a duty to defend the insured if the allegations in the 

complaint are reasonably susceptible of an interpretation that the claim may be covered 

by the terms of the insurance policy. See Syllabus Point 3, Bruceton Bank v. U.S. 

Fidelity and Guar. Ins. Co., 199 W. Va. 548, 486 S.E. 2d 19 (1997). An insurer has a 

duty to defend an action against its insured only if the claim stated in the underlying 

complaint could, without amendment, impose liability for risks the policy covers; if the 

causes of action alleged in the plaintiffs complaint are entirely foreign to the risks 

covered by the insurance policy, then the insurance company is relieved of its duties 

under the policy. See State Auto Mut. Ins. Co. v. Alpha Eng'g Serv., Inc., 208 W. Va. 

713, 716, 542 S.E. 2d 876,879 (2000). 

As shown above, deliberate intent lawsuits are clearly and unambiguously 

excluded from coverage under the First Mercury insurance policies. The Russells' 

lawsuit against Kimes Steel is solely a deliberate intent lawsuit. There is no possibility of 

coverage under the First Mercury insurance policies for Kimes Steel regarding the 

Russells' lawsuit. Therefore, First Mercury has no duty to defend Kimes Steel in the 

Russells' lawsuit. The Circuit Court committed clear error by imposing such a duty on 

First Mercury. 
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CONCLUSION 

For the reasons set forth herein, and for other reasons that may be apparent, this Court 

should reverse the lower court's May 18, 2016 Order denying First Mercury's motion for 

summary judgment and granting judgment as a matter of law in favor of Appellees. This case 

should be reversed and remanded with instructions to enter summary judgment in favor of First 

Mercury. 
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