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ARGUMENT 

The Petitioner's Assignments of Error (I) claims that the Circuit Court's order, entered 

March 1, 2016, is erroneous, because judgment was entered against defendant, Kourt, without 

considering whether or not Betty Parmer had knowledge of Respondents' lien encumbering 

the assets when they were purchased at the May 5, 2012, secured party sale, which they claim 

was required by West Virginia Code, 38-4-9. The Code section to which petitioner refers has to 

do with the lien of a writ of fieri facias, which is not the claim being made by the respondents. 

Petitioner's Assignment of Error IV claims that the Circuit Court's order should be 

reversed because it made numerous findings of fact that are not supported by the record as 

required by South Side Lumber Company v. Stone Construction Company, 151 W. Va. 439. 

Petitioner overlooks the Court's ruling that states "Though the court did not itself find the facts 

specially as provided by the foregoing rule, its action in adopting the findings of facts prepared 

by counsel for the defendants operated to make such findings the formal findings of the court. 

Though it appears that the foregoing requirements of Rule 52(a), which is identical with that 

provided by Rule 52( a) of the Federal Rules of Civil Procedure, was not strictly complied with 

by the court, its action in adopting as its own the findings of facts prepared by the attorneys for 

the defendants, Donald Stephen Lawrence and Rose Ellen Lawrence, did not constitute error and 

such findings of facts, as so found by the court, should not be rejected, vacated or disturbed for 

that reason. United States v. El Paso Natural Gas Company, 376 (151 W. Va. 443) U. S. 651, 84 

S. Ct. 1044, 12 L. Ed. 160; Edward Valves, Inc. V. Cameron Iron Works, Inc. 5th cir., 289 F.2d 

355; Miller v. Tilley, 8th cir., 178 F.2d 526, the findings of facts, however, shOUld represent the 
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judge's own determination and not the long, often argumentative statements of successful 

counsel. United States v. Cresent Amusement Company 323 U. S. 173,65 S. Ct.254, 89 L. Ed. 

160; United States v. Forness, 2d cir., 125 F. 2d 928, certiorari denied City of Salamanca v. 

United States, 316 U. S. 691, 62 S. Ct. 1293,86 L. Ed. 1764, States, 316 U. S. 694,62 S. Ct. 

1293, 86 L. Ed. 1764." 

STATEMENT OF THE CASE 

Judge Kaufman, of the Circuit Court of Kanawha County made the following findings of 

fact in this case: 

"On April 1, 2008, the plaintiffs' sold to Secure US, Inc. and Serbian Fonz, LLC, all of the 

business and business assets of the plaintiffs, consisting of a locksmith business and a security 

and alarm business for the sum of $420,002.00 of which the amount of$180,000.00 was to be 

paid by promissory note providing for monthly payments of $3,000.00 for 60 months. The 

buyers failed to comply with the provisions of the promissory note and plaintiffs instituted this 

original action. The court entered a "final order" October 27,2011, pursuant to an agreement of 

the parties providing for the payment of $191 ,000.00 in monthly installments of $5,305 .55. Due 

to the buyers failure to comply with the provisions of the Courts order of October 27,2011, the 

Court awarded the plaintiffs a judgment against the buyers in the an10unt of $47,184.24 and 

costs. The amount presently owed to the plaintiffs is the total sum of$48,730.97. 

" In the early part of 20 12, Mitch Brozik, the owner of Secure US, Inc. and Serbian F onz, 

LLC, had financial problems and contacted his Aunt, Betty Parmer, for financial help. She was 

the owner of a corporation by the name of Boyanna, LLC. Mitch Brozik also had another 
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corporation by the name of M B Security, LLC, under which name he utilized to buy the assets 

acquired from plaintiffs. 

"Betty Palmer solicited the defendant, Kourt Security Partners, LLC, dba Select Security 

to help her assist her nephew. In April, 2012, she purchased two promissory notes and the 

security agreement pertaining thereto from the Milan Puskar Trust owed by Mitch Brozik 

and Secure US, Inc. that were the subject of a pending action in the federal district court for the 

Northern District of West Virginia. She was well aware of all of her nephew's obligations, 

including the plaintiffs' judgment. Plaintiffs were not aware of any of these problems and 

activities and had not been advised of any of them. 

"In May, 2014, she entered into a management agreement with defendant, Kourt Security 

Partners dba Select Security, at which time Kourt was already aware of plaintiffs' judgment. 

In June, 2014, Betty Parmer brought an action in the Circuit Court of Monongalia County 

against Mitchell Brozik, MB Security and others, and in that suit the Special Commissioner, 

David Grunau, filed a report read by Betty Parmer and Jeffery Kaiser, advising in detail the 

judgment against Brozik, Secure US and Serbian Fonz, the orders entered by this Court, 

the failure to make the monthly payments and the attempts to collect. 

"On May 7,2012, Betty Parmer purchased Secure US, Inc., and all of its assets from 

herself by virtue of the security agreement she bought from the Milan Puskar Trust in the 

northern federal district court case. 

"On November 26,2014, defendant, Kourt Security Partners, LLC, purchased all of the 

assets of SeCUle US, Inc. from Betty Parmer. 
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"Plaintiffs had never been advised of any debts, legal actions, sales or anything that in any 

way pertained to their judgment." 

Exhibit J. of the repOli of Special Commissioner, David Gruneau, in the case of Betty 

Parmer v. Mitchell Brozik, in the Circuit Court of Monongalia County, Case No. 13-C-651, 

dated August 21, 2014 is attached as Exhibit A, wherein the Special Commissioner states 

"Judy's Locksmith is a Charleston, WV company which was purchased in part by Secure US, 

Inc., and in part by Serbian Fonz, LLC. The security alarm monitoring accounts (d/b/a Judy's 

Alarmasters) were purchased by Secure US and the locksmithing key sales, safe sales, etc. 

operations (Judy's Locksmith) of Judy's Locksmith were purchased by Serbian Fonz, LLC, 

Serbian Fonz, LLC is owned by Mitch Brozik. 

"By final order of Judge Kaufman dated October 27, 2011. Secure US, Inc. and Serbian 

Fonz, LLC were to pay, in monthly installments over 36 months the total of one hundred ninety 

one thousand dollars (191,000.00) to Judith Ransom and Judy's Locksmith, Inc. for the assets of 

Judy's Locksmith. 

"Since May 6, 2009,. No monthly payments have been made to Judith Ransom, the former 

owner of Judy's Locksmith. Judith Ransom is represented by attorney Charles Hurt who 

practices in Charleston, WV." 

Further, on page 13 of the Special Commissioner's report, (Exhibit B), he states: 

Judy's Locksmiths was acquired by a single member LLC-Serbian Fonz, LLC and Secure US, 

Inc. At the time of acquisition, Secure US, Inc. was the only member of Serbian Fonz, LLC. 

$75,000.00 of the purchase price was paid by Secure US, Inc. According to Parmer, Mr. Brozik 
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pocketed aU of the revenues of the Judy's Locksmith operation, while paying the employees of 

Judy's with Secure US revenues. A review of the company's records indicates that Mr. Brozik 

paid Judy's Locksmith employees a total of$144,611.61 since May 5, 2012, using revenues 

generated by Ms. Parmer's assets." 

After the completion of discovery in this C3lse, Respondents filed a motion for 

summary judgment, to which Petitioner, Kourt Security Partners, did not respond but did 

appear at the hearing of the summary judgment motion. The summary judgment motion 

contained numerous exhibits, confirming Respondents contentions in this case. 

Petitioner contends there is a question as to whether Betty Parmer, the Aunt of 

Mitchell Brozik, was aware of her nephew's obligations. Mitchell Brozik, through the 

companies solely owned by him, Secure US and Serbian Fonz, purchased the alarm 

business and the locksmith business from the Respondents on Aprill, 2008. He moved all 

of the locksmith and alarm business of Respondents to a new store in Charleston, at 634 

Grant Street, which wouid have been the biggest store of Secure US and Serbian Fonz, 

and that is why the first judgment lien was recOI"ded in Kanawha County. A few years 

later Mitch Brozik and his companies began having financial problems and he contacted 

his Aunt, Betty Parmer, for assistance. Having failed to make payments to the 

Respondents on the purchase agreement, Petitioners, Secure US and Serbian Fonz were 

sued in Kanawha County. The financial assistance of his Aunt, Betty Parmer, enabled 

Brozik to resolve the issue by paying the balance due of $191,000.00 in monthly payments 

of $5,305.55, which was set forth in an order entitled "Final Order" entered October 27, 
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2011. (Exhibit C) Petitioner is mistaken in thinking that Betty Parmer was not aware of 

the debt due the Plaintiffs. Ms. Parmer solicited defendant Kourt Security Partners to help 

her assist her nephew. 

In April, 2012, she purchased two promissory notes and the security agreement 

pertaining thereto from the Milan Puskar Trust that were owed by Mitch Brozik and 

Secure US, at the advice of Kourt, that were the subject of a pending action in the federal 

district court for the Northern District of West Virginia. She was well aware of her 

nephew's obligations including the money owed to the Respondents. 

In May, 2014, she entered into a formal management agreement with Petitioner 

Kourt. In June, 2014, she filed an action in the Circuit Court of Monongalia County 

against Brozik and his company, MB Security, and others, which was monitored by 

Kourt's present attorney, Mr Kaiser, in which action the aforesaid Special Commissioner, 

David Gruneau, filed a report advising in detail the debt owed to the Respondents by 

Brozik, Secure US and Serbian Fonz, the orders entered by the Circuit Court of Kanawha 

County, the failure to make the monthly payments ordered, and Respondents attempt to 

collect. This suit was filed because Respondents had just been awarded a judgment on 

June 19,2014 (Exhibit D). With full and complete knowledge of the debt owed 

Respondents and the judgment obtained by Respondents, recorded in both Kanawha and 

Monongalia counties Petitioner, Kourt, purchased the assets of Respondents a few months 

later in November, 2014. 
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Petitioner further contends that Kourt Security purchased the assets of the 

Respondents without them being encumbered, since no writ of execution (fieri facias) had 

been obtained. 

Petitioner in Circuit Court cited the case of Lamon v. Gold, 72 W. Va. 136, 

contending it states that the lien of a judgment is a right created by statute and the 

legislature has prescribed conditions and requirements for the preservation of such right, 

and noncompliance with those requirements will operate to divest the right. The Court in 

that case stated a lien is a right; the enforcement of it is a remedy. The Court further 

stated the lien of a judgment continues so long as the right to have execution issued is not 

barred. Petitioner also cited the case of Brown v. Hodgman, 124 W. Va. 136, stating that 

case held that a lien of a judgment only attaches to the interest of the judgment debtor, 

which is not what the case held, rather the syllabus states: the lien of a judgment attaches 

to the actual interest of the judgment debtor in land. The court further stated in its opinion 

"From the foregoing, it is apparent that the Hodgman 85/200 interest in the tract of 4.04 

acres is held by the Auction Company subject to plaintiffs' judgment lien, and should be 

decreed to be sold in satisfaction thereof." 

Chapter 38, Article 3, Section 1, of the West Virginia Code, states "a decree for land 

or specific personal property or order requiring the payment of money shall have the 

effect of a judgment for such land, property or money, and be embraced by the word 

"Judgment" where used in this or in articles four, five, and six of this chapter." 

As stated in previous memorandums Betty Parmer well knew all about Mitch 
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Broziks' problems, and the Respondent's claims and judgment against him and Petitioner. 

Kourt Security also was aware of the Respondent's judgment prior to purchasing the 

assets. It would appear that selling the assets of a business that were purchased but not 

paid for is very close to fraudulent action on the part of whomever sells the same without 

paying for them. Certainly the Respondents would be creditors, not only of Secure US and 

Serbian Fonz, but Betty Parmer and Kourt Security Partners, as well. 

In the West Virginia Code, Chapter 46, Article 46, Section 402, it is stated: 

"(2) a creditor of the seller may treat a sale or and identification of goods to a contract for 
sale as void if as against him a retention of possession by the seller is fraudulent and any 
rule of law of t!le state where the goods are situated, except that retention of possession in 
good faith and current course of trade by a merchant seller for a commercially reasonable 
time after a sale or identification is not fraudulent. 
(3) nothing in this article shall be deemed to impair the rights of creditors of the ssller (a) 
under the provisions of the article on secured transactions (article 9) 46-9-101 et seq. 
or (b) where identification to the contract for delivery is made not in current course of trade 
but in satisfaction of or as security for a pre-existing claim for money, security or the like 
and is made under circumstances which under any rule of law of the state where the goods 
are situated would apart from this article constitute the transaction a fraudulent transfer or 
voidable preference.(1963, c. 193.)" 

The assets of a corporation constitute a trust fund for the benefit of corporate 

creditors. (11 N. Y. Jur. Corporations, Sec. 157, p. 321). 

The assets of a corporation are subject to an equitable lien in favor of the creditors, 

and such creditors may follow such assets or the proceeds thereof, into whosoever hands 

they can trace (hem and subject them to such debts, except as against a bona fide purchaser 

for value. Peoples National Bank of Rocky Mount v. N. Morris, 152 Va. 814, 148 S. E. 828. 

A successor corporation can be liable for the debts and obligations of a predecessor 

corporation if there was an express or implied assumption of liability, if the transaction 
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was fraudulent, or if some element of the transaction was not made in good faith. 

Successor liability will also attach in a consolidation or merger under W. Va. Code, 31-1

37(a)(5) (1974). Finally, such liability will also result where the successor corporation is a 

mere continuation or reincarnation of its predecessor. Ronald Davis, Executor v. The 

Celotex Corporation, 187 W. Va. 566,420 S. E. 2d 557. 

Even at common law there were a number of well-settled exceptions that would result 

in a transferee corporation being liable. These exceptions are outlined in 19 Am. Jur. 2d, 

Corporations, section 2705 at 515. 

" Every gift, conveyance, assignment, or transfer of, or charge upon, any estate real or 

personal, every suit commenced, or decree, judgment, or execution suffered or obtained, 

and every bond or writing given with intent to delay, hinder, or defraud creditors, 

purchasers, or other persons, of or from what they may be lawfully entitled to, shall as to 

such creditors, purchasers, or other persons, their representatives or assigns, be void." 

W. Va. Code, 40-1-1. 

Petitioner's contention that a writ of execution is required before a lien can exist and 

therefore Respondents have no claims against Kourt Security Partners, is without merit. 

In IIA Michies Jurisprudence, Sec. 48, Judgments And Decrees, it is stated "the lien of a 

judgment given by the statute is a legal lien. So a judgment creditor who comes into a court of 

equity to enforce his lien upon land is not asserting an equitable right or seeking equitable relief. 

His judgment is a legal lien. 

### 

"Judgment liens upon lands are accrued rights. If the judgment is not assailed within the 
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period fixed by statute, the lien ofthe judgment cannot be impaired or destroyed. Therefore, 

it would seem that after a judgment has become unassailable under the statute, a court has no 

power whatever, under an equitable trust doctrine, to impair the personal advantage conferred 

by the statute on a diligent judgment creditor." 

In the New York case of Julien J. Studley, Inc. V. Samuel J. Lefrak et aI., 412 N. Y. S. 2d 

901, 66 A. D. 2d 208, it was stated that "The assets of a corporation constitute a trust fund for 

the benefit of corporate creditors (11 N.Y. Jur. Corporations, sec. 157,p. 321), and the dealings of 

a dominant stockholder with the corporation are subjected to close examination (Pepper v. Litton, 

308 U. S. 295, 60 S. Ct. 238, 84 L. Ed. 281; cf. Cross v. Beguelin, 252 N. Y. 262, 169 N. E. 378; 

Darcy v. Brooklyn & N. Y. Ferry Co., 196 N. Y. 99, 89 N. E. 461). A transfer of all the assets of 

a corporation to a sole stockholder or to a corporation controlled by the stockholder may be set 

aside when made in derogation of the rights of creditors (Grad v. Roberts, 14 N. Y. 2d 70, 76, 

248 N. Y. S. 2d 633, 637,198 N. E> 2d 26, 29; Cole v. Millerton Iron Co., 133 N. Y. 164, 168. A 

transferee receiving corporate assets with knowledge of the diversion is liable as a constructive 

trustee. (Geddes Sav. & Loan Assn. v.Malvasi, 60 Misc. 2d 1053, 304 N. Y. S. 2d 527; cf. Debtor 

and Creditor Law, sec 278, 279)." 

In the case of Homer Springston v. Thomas W. Powell, et aI., 113 W. Va. 638, the Court 

referred to three New York cases and stated "The composite holding of those three cases is that a 

judgment lien is a general lien on all the estate of a debtor, while an equitable claim is a specific 

lien on a particular property; the general cannot prevail over the specific lien if the latter existed 

when the former attached; and a court of chancery will limit the general lien "to the actual interest 
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which the judgment debtor has in the estate." The state courts generally followed the New York 

cases, and they were specifically approved by the Supreme Court ofthe United States in 1868, in 

Pierce v. Brown, 7 Wall 205, 218. With this background of authority, Judge Green in 1880 

(speaking for the majority of the Court) said in Snyder v. Martin, 17 W. Va. 276, 301; "It may 

therefore be laid down as a universal rule established by many cases, that a judgment lien is 

always subject to every possible description of equity held by a third party against the debtor at 

the time the judgment attached; and that it is immaterial, whether the rights of such third-party 

consist of an equitable estate or interest in the judgment- debtor's land, an equitable lien on his 

land, or a mere equity against the debtor, which attaches to or affects' his land." The rule has 

been recognized in many subsequent decisions of this Court. See Smith v. Gott, 51 W. Va. 141, 

145,41 S. E. 175, and Westinghouse Co. V. Ingran1 79 W. Va. 220,226,90 S. E. 837, and cases 

cited. Accord: 2 Freeman on Judgments (5trh Ed.), sec. 950, and 2 Porn. Eq. Juris. (4th Ed.), sec. 

721 and notes 1 and (a). Judge Green, supra, page 298, illustrates the rule as follows: "The right 

of the judgment-lien owner cannot exceed those which he might acquire by a purchase from the 

defendant with full notice-of-all existing legal and equitable rights belonging to third persons." 

Apply that test here: Had the judgment creditors purchased Morgan's interest with notice of his 

agreement with his associates, the purchase would have been subject to the agreement." 

In the Virginia case of 1. S. Ashworth v. The Hagan Estates, Incorporated, Et Also. 165 Va. 

151, that court stated: "In the instant case, a suit to establish a debt as a preferred claim, 

complainant alleged that The Hagan Trustee Syndicate, his debtor, made a voluntary conveyance 

of his property to defendant corporation, the effect of which was Lo hinder, delay and defraud 
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creditors. By the declaration of trust creating the Syndicate, the owners of several thousand acres 

of valuable mineral and timber lands were constituted by the Board of Trustees with power to 

manage, lease and dispose of the property which they took for the benefit of the cestuis que 

trustent, free however from personal liability on the part ofthemselves or the beneficiaries. 

Later the Syndicate conveyed its entire holdings to defendant in consideration of the sum often 

dollars "and other good and valuable consideration." Held: That a trust of this character could 

not divest itself of the property and leave its creditors in the vocative, and a grantee corporation 

with knowledge of the facts, holds subject to every right of the transferor's creditors." 

At this point it should be noted that Chapter 46, Article 9, Section 102, ofthe West Virginia 

Code under (12) states: 

"Collateral" means the property subject to a security interest or agricultural lien. The term 

includes: 
CA) Proceeds to which a security interest attaches; 
(B) Accounts, chattel paper, payment intangibles and promissory notes that have been sold; and 
(C) Goods that are the subject of a consignment." 

Chapter 46, Article 9, Section 109,. of the West Virginia Code, provides that the Uniform 

Conmlercial Code applies to: 

"( 1) A transaction, regardless of its fonn, that creates a -security interest in personal property or 
fixtures by contract" 

CONCLUSION 

It is therefore abundantly clear that not only Betty Parmer had knowledge ofthe claims 

and liens of Respondents, which encumbered the assets involved in this matter, but also Kourt 

Security Partners had actual knowledge of the same. When Betty Parmer purchased Respondent's 
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assets from her own corporation and then later Kourt Security purchased them from her, they 

were both well aware that Respondents had not yet been paid for the assets, and that the assets 

were subject to the claims of Respondents. It certainly appears that by taking the Respondent's 

assets with knowledge that they had not been paid for and not attempting to pay Respondents 

for them is very close to, if not, fraud. Certainly the assets of a corporation are subject to an 

equitable lien in favor of the creditors who may follow such assets or the proceeds thereof: 

and subject them to such debts. 

It is therefore respectfully requested that the petition for appeal be denied. 

Respectfully Submitted, 

Judys Locksmiths, Inc. and 
. /"

JudIth J. Rans0111,d.. b. a. 
Judys AI~sfers ~-

./
/'" / /~ 

CharldE: Hurt (Vv ~ ~ar No. 1834) 
"1671 Woodvale Drive 
Charleston, West Virginia 25314 

(304) 346-2124 
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