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Comes now Stephen C. Sluss and Jeffrey R. Blair, counsel for the Respondents, pursuant to 

direction of the Court through its July 6, 2016 Scheduling Order, with their Response to Petitioner's 

Appeal Brief, pursuant the West Virginia Rules ofAppellate Procedure. 

I. RESPONSE TO ASSIGNMENTS OF ERROR 

A. There was no error on the part of the Barbour County Circuit Court in granting summary 

judgment in favor of the Respondents because there were no genuine questions of material facts. 

The "back taxes" for tax years 2011 and 2012 were verified as properly assessed by the Petitioners 

and their original counsel following a meeting in January 2015. (Argument at Page 4 of this Brief). 

B. The lower court did not err in finding that title to the property related back to the original 

lien date of the year prior to the year the taxes first went delinquent. Therefore, to avoid any gaps 

in taxation, the Petitioners were properly back-taxed. (Argument at Page 6 of this Brief). 

C. The was no error in finding that the taxes were delinquent and not "non-entered" as averred 

by the Petitioner. A statutory distinction exists between property tax liens that were certified to the 

state auditor for non-payment of taxes (i.e., "delinquent") and property that was inadvertently left 

off ofthe tax rolls by the assessor for a period of years and thus certified to the auditor for re-entry 

(i.e., "non-entered"). (Argument at Page 11 of this Brief). 

II. FACTS OF THE CASE 

On September 19, 2011 Petitioner Ancient Energy, LTD (hereinafter "Ancient Energy") 

purchased at a Deputy Commissioners sale a tax lien imposed on sub-surface mineral rights 

underlying a parcel of real estate in Barbour County, West Virginia for the sum of One Hundred 
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Dollars ($100.00). The taxes had not been paid, so the lien had previously been offered for sale at 

a Sheriffs sale but failed to sell to a third party and therefore was certified to the Auditor. 1 

On or about January 23, 2012, Ancient Energy requested that the Deputy Commissioner 

prepare and record a deed to the real estate under which the rights to the mineral interest lay, to 

David E. Bowyer and David A. Dickey (hereinafter collectively referred to as "Petitioners") which 

was recorded among the land records of Barbour County, West Virginia, on March 8, 2012, at 

deed book 451, page 442. 

Subsequently, the Sheriff of Barbour County, West Virginia (hereinafter "Sheriff') mailed an 

invoice to petitioners for the taxes due on the mineral interest which had been purchased by them 

for tax year 2013 in the amount of $2,701.98. The Sheriff also mailed tax tickets for 2011 and 

2012 which had been assessed and back-taxed by the Assessor of Barbour County for those tax 

years. 

On or about August 19, 2013, Petitioners mailed a check in the appropriate amount to the 

Sheriff in payment of the invoice only for the 2013 taxes which were claimed to be due. 

Later in time, on or about October 1, 2013, the Sheriff s office returned the tender of payment, 

asserting that back taxes were due for the tax year 2011 in the amount of $2,254.08 and the tax 

year 2012 in the anlount of $2,243.70. 

There were various items of communication and correspondence between Petitioners and 

Respondents failing to resolve the matter and on September 23, 2014, Petitioners brought the 

instant mandamus action to the Circuit Court. 

I On failure to sell at the sheriff sale, the lien was certified to the state auditor who placed it in the hands ofG. Russell 

Rollyson, Jr., Deputy Commissioner of Delinquent and Nonentered lands of Barbour County, West Virginia for sale. 
The Deputy Commissioner sold the lien to the assignee of the Petitioners Bowyer and Dickey, Ancient Energy, LTD. 
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In their Petition, Petitioners asked for relief against Respondent Philip G. Ferguson, who at all 

relevant times served as Sheriff of Barbour County, West Virginia, and John B. Cutright, who at 

all relevant times served as the duly elected Assessor of Barbour County, West Virginia. 

The Mandamus action sought affirmative relief - an order requiring Respondents to remove 

the "back tax assessments and accept payment from the petitioners for the 2013 tax invoice as 

requested. " 

In their petition and in this appeal, Petitioners state categorically that the property on which 

back taxes have been assessed was "clearly owned by the State ofWest Virginia on July 1,2010". 

Petitioners relied on West Virginia Code § 11-4-13, which provides in pertinent part: 

"Real estate purchased for the State at a sale for taxes shall not be omitted from 
the land books but the officer whose duty it is to make out the same shall duly 
enter, classify and value annually such real estate as though no such sale had 
occurred, until such real estate is redeemed or otherwise disposed ofby the State, 
but no taxes shall be extended thereon while the same remains the property of 
the State and there shall be noted on the land books by the officer whose duty it 
is to make out the same opposite the name of the former owner, the time when 
the same is purchased by the state for what years tax is sold ...... " (emphasis 
added). 

Assuming the Petitioners are correct that the interest at issue was real property and failing 

to sell at the sheriff sale was, as a matter of law purchased by the State, under W. Va. Code § 11

4-13, no taxes could be levied on the property since title was vested in the State of West Virginia 

until the year of 2013. However, title to the subject property was never vested with the State of 

West Virginia. 

III. SUMMARY OF ARGUMENT 

The Circuit Court of Barbour County properly granted summary judgment in favor of the 

Respondents. Previous counsel for Petitioners verified the "back taxes" for tax years 2011 and 

2012 were properly assessed, leaving no genuine question ofmaterial fact in the case. The fact that 
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Petitioners received original notices of the tax statements is irrelevant because all taxpayers are 

responsible for payments of taxes whether they have received a tax statement or not. (see W.Va. 

Code §11A-1-8 "Failure of the sheriff to send or failure of the taxpayer to receive such copy shall 

not impair the right to collect such taxes, the right to collect any interest or penalty imposed as a 

result of the failure to pay such taxes or the method ofenforcing the payment of such taxes, interest 

or penalty 

"Non-entered" taxes are those taxes inadvertently left off of tax rolls by tax assessors for a 

period of years and later certified to the auditor for re-entry. "Delinquent" taxes are those taxes 

certified to the state auditor for non-payment of taxes. The lower court did not err in finding that 

the taxes were delinquent. Because Petitioners purchased the subject property at issue at a tax sale, 

they must pay the delinquent taxes and thus the lower court's judgment is correct. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Respondents believe this issue falls under Rule 19 for purposes of Oral Argument. 

V.ARGUMENT 

A. ASSIGNMENT OF ERROR NO.1 

1. Groundsfor bringing the motion to dismiss under 
Rule 12(c) ofthe West Virginia Rules ofCivil Procedure 

West Virginia Rule 12(c) provides: 

"( c) Motion for Judgment on the pleadings. - after the pleadings are 
closed but within such time as to not delay the trial, any party may 
move for judgment on the pleadings. If, on a Motion for Judgment 
on the pleadings, matters outside the pleadings are presented to and 
not excluded by the Court, the Motion shall be treated as one for 
Summary Judgment and disposed of as provided by Rule 56, and all 
parties shall be given reasonable opportunity to present all material 
made pertinent to such a Motion of Rule 56." 
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A comprehensive discussion of the bringing of a Motion for Judgment pursuant to West 

Virginia Rule 12(c) was made in the case of Copley v. Mingo County Board of Education, W.Va. 

22877 (1995). In it, the West Virginia Supreme Court stated, in pertinent part: 

A Motion for Judgment on pleadings was such a challenge 
to a legal effect of given facts rather than on proof of the facts 
themselves. In this respect it is essentially a delayed Demur and 
Motion to Dismiss. Consistent with modem procedure, the West 
Virginia Rules of Civil Procedure approach the Motion essentially 
as a Motion to Dismiss for failure to state a claim in that Motion in 
that the Motion will not be granted except when it is apparent that a 
deficiency could not be cured by an amendment see Lanasa Fruit 
Steamship and Boarding Company, Co. v. Universal Insurance Co. 
302 US 556, 559, 58 Supreme Court 271, 372, 82 L.E.d 422,424 
(1938); see also Korn and Paley, survey of Summary Judgment, 
Judgment on the pleadings and related pre-trial procedures, 42 
Cornell L.Q. 483 (1957). We recently stated the standard for a 
Motion to Dismiss in State Ex reI. McGraw v. Scott Runyan 
Pontiac-Buick, Inc 194 West Virginia 770, 461 S.E. 2d 516 (1995); 

The circuit court, viewing all the facts in a light most 
favorable to the non-moving party may grant the motion only if "it 
appears beyond doubt that the Plaintiff can prove no set of facts in 
support of his [her or, its] claim which would entitle him [her or, it] 
to relief." Id at 776 461 S.E. 2d 522. (citation omitted). 

2. The Barbour County Circuit Court property granted Summary Judgment. 

At the time of the Barbour County Circuit Court's Order, this case was in a position to 

allow a disposition under Rule 12(c). Respondents had filed an answer to the Complaint; no 

Motions were outstanding; there were no pre-trial orders, other than a scheduling order, which 

remain unfulfilled and no trial date had been set. Strictly speaking, the matter was in a position to 

go to trial. Moreover, and of paramount significance, Respondents took no issue with the facts as 

alleged by Petitioners. 

The Petitioners had laid out their case for no "back taxing" as fairly and honestly as can be 

done given the facts at hand. Respondents, on the other hand, contended that all the facts as 

presented by Petitioners and under the assumption that there is no alternate set of facts which the 
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Court could consider, given the current state of the law in West Virginia concerning "back taxes" 

and the procedures to be used in appealing taxability issue, there was absolutely no basis for the 

Court to grant Petitioners judgment in their behalf. Accordingly, Respondents maintain that the 

Motion for Summary Judgment under West Virginia Rule 12(c) was proper and allowable. 

B. ASSIGNMENT OF ERROR NO.2 

1. Under West Virginia law governing collection ofdelinquent taxes assessed on property it 
was proper for the Assessor ofBarbour County "back tax" for the tax years 2011 & 2012. 

In discussing the issue of where title lay after the unsuccessful attempt by the Sheriff of 

Barbour County to dispose of the subject lien one must begin with the assertion by the petitioners 

that title to the "property" was clearly owned by the State of West Virginia on July 1, 2010 (2011 

tax year and July 1,2011 2012 tax year). In fact, it was not. 

It stands to reason that the petitioners were not aware of the provisions of West Virginia 

Code § lIA-3-42, which states in pertinent part: 

All lands for which no person present at the Sheriffs sale, held pursuant to 
Section 5 of this article, has bid the total amount of taxes, interest and charges due, 
and which was subsequently certified to the auditor pursuant to Section 8 of this 
article, and which have not been redeemed from the auditor within 18 months after 
such certification, together with all nonentered lands, escheated lands and all waste 
and appropriate lands shall be subject to sale by the deputy Commissioner of 
delinquent and nonentered lands as further provided in this article. References in 
this chapter to the sale or purchase of certified or nonentered lands by or from the 
Deputy Commissioner shall be construed as the sale or purchase of the tax lien or 
liens thereon. (emphasis added). 

Thus, the interest to which petitioners refer are the liens imposed on the rights to sub

surface coal, not the "real property' itself. 

The law regarding the imposition of, description of, and disposal of liens for taxes as set 

out in Chapter llA of the W. Va. Code, underwent extensive and substantial changes in 1994. 

These changes were discussed at great length by the West Virginia Supreme Court of Appeals 

(hereinafter "Supreme Court") in Mingo County Redevelopment Authority v. Green, et aI., 207 
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W.Va. 486, 534 S.E. 2d 40 (2000). The Green case involved two sales: one tax-sale and a 

condemnation action. 

In 1992, Irene Green died testate leaving several heirs. For reasons unknown none of the 

Green heirs paid the property tax for several years. This failure to pay the tax on Ms. Green's real 

property initiated a statutorily-required process whereby the land would eventually be sold for 

payment of the taxes, if not redeemed. Green, at 42. 

While the tax-sale process was maturing, the Mingo County Redevelopment Authority 

(hereinafter "Authority") decided it would like to acquire the late Ms. Green's property for use as 

a housing project. In order to advance it interest, the Authority filed a condemnation proceeding 

against the property on November 20, 1995. Although the Authority served the complaint on the 

Mingo County Sheriffs office, (hereinafter "Mingo Sheriff') counsel for the Authority did not file 

a Notice of Lis Pendens with the Mingo County Clerk, which would have put any potential 

purchasers on notice of the condemnation action. Id. 

As the delinquent real property taxes remained unpaid, the Mingo Sheriff offered the 

property for sale at auction. No one purchased the property at the Mingo Sheriffs sale. Pursuant 

to W. Va. Code Section lIA-3-8 (1994), the Mingo Sheriff certified the lien to the Auditor of the 

State of West Virginia. Months later, the Auditor's agent, Deputy Commissioner of Delinquent 

and Nonentered Lands sold the property to one Maynard. While notice was provided to the Green 

heirs, no notice was provided to the Authority as it was not ascertainable from the land records 

that the Authority had an interest in the property. Neither the Authority nor the Green heirs 

redeemed the property. 

The redemption period continued to run. So far as the condemnation proceeding was 

concerned, it continued apace and matters came to a head on October 1, 1997, when the Deputy 
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Commissioner, upon the assignment of their interest in the lien, deeded the property to one 

Hannon. Proceeding with the condemnation process, the Authority moved the Circuit Court of 

Mingo County to set aside the Deputy Land Commissioner's deed to Harmon. 

After hearings and receiving briefs, the Mingo Circuit Court set the Auditor's sale aside, 

vacated the auditor's deed and ordered all consideration paid at the tax sale returned to the buyer. 

The Auditor argued that he had followed the statutorily mandated procedures in conducting his 

sale. 

The Supreme Court reversed and observed, among other things, that the Authority's 

informal communications with the Department of Tax and Revenue did not constitute proper 

notice to the Auditor; the Authority did not record a lis pendens to protect its interest in the county 

clerk's office; did not follow the proper procedures to provide the sheriffs office with notice of its 

intent; did not serve the office of Deputy Commissioner with the condemnation complaint and, 

most significantly, did not payor make arrangements to have paid the delinquent taxes. 

The significance of the Greene opinion to the case sub judice is the length to which the 

Court went to review the historical directives of the process of disposing of property subject to 

delinquent taxes as compared to the current state ofthe law in West Virginia. The Court elaborated 

on the notice to be provided and how disposition is to be made on the property if the sheriff does 

not sell. These matters are critical to the resolution of the case at hand. 

The Greene Court stated: 


First we recognize that this area of the law has undergone 

significant changes in the last several years, with each change 

increasing the protection afforded the delinquent land owner. As we 

noted in Lilly v. Duke, 180 West Virginia 228, 376 S.E. 2.d 122 

(1998) the US Supreme Court case of Mennonite Board of 

Admissions vs. Adams, 462 US 791, 103 S.Ct 2707, 77 L.E.d 2d 

180 (1995) and Tulsa Professional Collection Services v. Pope, 485 
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US 478, 108 S.Ct 134099 L.E.d 2d 565 (1988) forced us to revaluate 
earlier versions of the statute we are examining today." Id. at 45,46. 

Further, 

After this ruling, Lilly v. Duke 180 West Virginia 228, 376 
S.E. 2.d, 122 (1998), the legislature found it necessary to make 
additional changes to the statute, amending it again effective July 1, 
1994. We noted this change in a later case: 

"We recognize that in 1994 our legislature amended and 
reenacted articles 3 and 4, substituting present West Virginia Code, 
lIA-3-1 to lIA-3-68 for former West Virginia Code lIA-3-1 to 
l1A-3-44 concerning sale ofland for taxes and substituting present 
West Virginia Code lIA-4-1 to lIA-4-7 for former West Virginia 
Code l1A-4-1 to lIA-4-41 concerning sale of lands for school 
funds." Stewart vs. SMC Inc, 192 West Virginia 441, 447 N. 18,452 
S.E. 2d 899, 905 N. 18 (1994). Thus, the statute we address today 
differs substantially from that found lacking in Lilly, supra. Bearing 
the statute's history in mind we examine the obligations placed upon 
the sheriff and the auditor." Id. at 46. 

Further in its analysis, the Green Court commented on the disposition of property if it fails 

to sell at the sheriff s sale: 

Prior to the changes made by the legislature in 1994 the state 
actually "purchased" the property if not sold at the tax sale, and title 
to the land passed to the state, essentially stripping the former owner 
of his or her interest at that point in the process. Because of the due 
process problems inherit in such a scheme, now a sheriff is said to 
"certify" the property to the auditor, but title still rests with the 
Csoon-to-be-former) owner until the deputy land commissioner 
conveys a deed at the end of the tax sale process. West Virginia 
Code Section lIA-3-8 (1994). Green, supra, N. 24. (emphasis 
added). 

The commentary of the Green Court is as valid today as it was in the year 2000. Overall, 

the applicable statutes haven't changed and the State of West Virginia did not take title to the 

property which was purchased by the Petitioners. 

2. The Attorney General's Opinion cited by the Petitioners herein is overruled and moot. 
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In the lower court action, the Petitioners, in support of their assertion that the State took 

title to the property and no taxes should have been assessed, relied on a 1953 Opinion of the West 

Virginia Attorney General. In particular, they stated in their Petition below: 

The assessor does not have the authority to tax the petitioners 
for time periods of tax that they did not own the mineral interests 
and further the same where the property of the State of West 
Virginia not subject to taxation pursuant to West Virginia Code 
Section 11-4-13 and the West Virginia Attorney General's long 
standing opinion dated February 26, 1951. 

West Virginia Code § 5-3-1 provides in pertinent part: 

The Attorney General shall give written opinions and.advice 
on questions oflaw and shall prosecute and defend suits, actions and 
other legal proceedings and generally render and perform all legal 
services wherever required to do so, in writing, by the governor ... 

In other words, the Attorney General is the state's lawyer. There is nothing In the 

controlling statute which gives the Attorney General's opinion (hereinafter "Opinion") the force 

of law. Furthermore, the opinion on which the petitioners rely was handed down in 1951, well 

before the wholesale restructuring of Article 11A of the W. Va. Code and thus is clearly rendered 

moot. As the opinion on which Petitioners rely does not create a foundation which will help their 

cause; this Court should disavow its validity. 

3. The West Virginia Constitution also governs the subject matter. 

The West Virginia Constitution, Article 10, Section 1 provides, in pertinent part: 

Subject to the exceptions in this section contained, taxation 
shall be equal and uniform throughout the state, and all property 
both real personal shall be taxed in proportion to the value to be 
ascertained as directed by law .... but property used for educational, 
literary, scientific, religious or charitable purposes may by law be 
exempted from taxation ... 

The foregoing does not of itself exempt any property from taxation; it merely authorizes 

the legislature to provide exemptions in certain situations. See, generally, In re: Hillcrest Memorial 
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Gardens, 146 W.Va. 337, 119 S.E. 2d 753, (1961). Additionally, it must be pointed out that 

according to the constitution it is the use of property not the status of the property owner which 

determines exemption. 

Taxation of all property, "real or personal" is the general rule fixed by constitutional 

mandate, while exemption from taxation constitutes the exception. The constitutional and 

statutory provisions exempting property from taxation are strictly construed. If any doubt arises 

as to the exemption, that doubt must be decided against the person who claims the exemption. 

Statevs. McDowell Lodge No 112 A.F. &A.M., 96 W.Va611, 123 S.E. 561 (1924); Central Realty 

Company vs. Martin, 126 W.Va 915,30 S.E. 2d 720 (1994). This is because all exemptions evade 

the operation of the general principal that taxation laws should be equally uniform, so as to place 

the public burdens, as nearly as may be upon all property and citizens alike. See, generally, 

Hillcrest; State vs. Kittle, 87 W. Va 526,105 S.E. 775 (1921). 

The forgoing citations and statements deal with exemption from taxation. But taken in the 

broader context of taxation it is clear that the weight ofauthority is in favor of imposing taxes. The 

parameters set forth in W. Va. Code Articles 11 and llA have distinguished them from the code 

provisions which were in effect before the 1994 amendment. The legislature amended the articles 

in an effort to promote fairness to the taxpayers whose property taxes had become delinquent on 

property they owned in the state of West Virginia. At the same time, amending the applicable 

statues clearly established a mandate to the various Assessors to assess and the Sheriffs to collect 

all taxes due the State, not only those due at time of the sheriffs sale but also those taxes which 

had come due irrespective of who the owner of the property was. 

C. ASSIGNMENT OF ERROR NO.3 

1. Under the West Virginia Code, it was proper for the lower court to 
find that title to the petitioners vested upon the lien date set by statute. 
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When a statute is clear and unambiguous and legislative intent is plain the 
statute should not be interpreted by the courts, and in such a case it is the duty of 
the Court not to construe but to apply the statute. (citations omitted). 

Sly. Pt. 2, Green. 

On or about March 1, 2012 the Deputy Commissioner ofDelinquent and Nonentered Lands 

of Barbour County, West Virginia, executed a deed to subject property for the benefit of the tax 

sale purchasers, i.e., Petitioners herein. On the face of the instrument, the conveyance was for tax 

years 2005 through 2010. The deed was recorded in the Office of Clerk of the County of Barbor, 

West Virginia, on March 8, 2012 among the land records of Barbour County, West Virginia, at 

deed book 451, Page 442. 

West Virginia Code § 1IA-3-30(b) states, in pertinent part: 

... the tax deed shall be conclusive evidence of the acquisition of 
title. The title acquired shall relate back to July 1 ofthe year in which 
the taxes, for nonpayment of which the tax lien on the real estate 
was sold, were assessed. (emphasis added). 

That being the case, by operation of law, title to the subject property was vested in the 

petitioners as of July 1, 2004. The Petitioners argue, however, that the property was not 

"delinquent" but actually "non-entered", which according to the aforementioned statute further 

states: 

"If the property was sold for nonentry pursuant to section thirteen of this 
article, or escheated to the state, or is waste and unappropriated property, the title 
shall relate back to the date of sale". 

West Virginia Code Section §11A-3-37 states: 

It is the duty of the owner of land to have his land entered for taxation on 
the landbooks of the appropriate county, have himself charged with the taxes due 
thereon, and pay the same. Land which, for any five successive years, shall not have 
been so entered and charged shall, without any proceedings therefore, be subject to 
the authority and control of the auditor and such nonentered lands shall thereafter 
be subject to transfer or sale under the provisions of this article relating to the 
auditor's disposition of lands certified to the auditor pursuant to section eight 
thereof. 
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The subject property was assessed for the tax years up to and including 2005. Once it went 

delinquent, offered for sale by the Sheriff of Barbour County and the lien thereon certified to the 

Auditor, the property continued to be entered only without the taxes extended. At no time was the 

land "non-entered". 

VI. CONCLUSION 

In Summary, Respondents maintain that owing to the substantial changes made to the West 

Virginia Code Articles 11 and llA (1994) coupled with holdings of Green, supra, 

Petitioner's assertions regarding the assessor's inability to "back tax" are not sustainable. 

Accordingly, this Court should find for the Respondents. 

Respectfully Submitted, 
Philip Ferguson and John M. Cutright, 

By Counsel, 

Stephen C. Sluss, Esq. 
Counsel for Respondents 
WV State Bar No.: 6009 

421 Midland Trail 
Hurricane, WV 25526 

Ph: (304) 389-3190 
Fax: (681) 235-7143 

Jeffrey R. Blair, Esq. 
ounsel for Respondents 

WV State Bar No.: 12396 
421 Midland Trail 

Hurricane, WV 25526 
Ph: (304) 964-0020 

Fax: (304) 362-9835 
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CERTIFICATE OF SERVICE 


I, Stephen C. Sluss, do hereby certify that a true and correct copy of RESPONDENTS' 

RESPONSE BRIEF TO PETITIONERS' BRIEF was served upon the following counsel for 

Petitioners this li:ft.y of 4"'ifV$f ,2016, via U.S. mail, postage pre-paid, and addressed 

as follows: 

Terri L. Tichenor, Esq. 

Tichenor Law Office 

P.O. Box 2096 

Fairmont, WV 26555 
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