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DISCUSSION 

Nothing in the seventeen pages of the defendants' brief really touches on, much less 

contradicts, the plaintiff's basic point. 

Leaving aside all the extraneous space-filling matters mentioned in the defendants' 

brief, the essential issue in this case is simple: are the savings provisions of West Virginia Code 

55-2-18(a) not applicable here because Michelle Evans voluntarily dismissed her case from 

Federal Court? 

That the case was dismissed by U. S. District Judge Gina Groh is obvious. The question 

is whether that dismissal was a voluntary act by Ms. Evans .............Ms. Evans says no. The 

defendants say yes .........The evidence says no. 

We have set forth the evidence in our brief and it would be tautology to do so here. We 

simply point out that: 

- nothing in what Michelle Evans filed in Federal Court 

expressed any wish to have her case there dismissed; 

- nothing in the Federal Court order dismissing Ms. Evans' 

case says or indicates that Ms. Evans was voluntarily dismissing her 

case. 

Only the defendants say that the Federal dismissal was a voluntary act by Ms. Evans, 

an act that takes her re-filing the case in State court outside of the West Virginia savings statute. 

Ms. Evans has never said that. Judge Groh has never said that. It is a concoction of the defense. 

The defendants point out on page 12 of their brief that the Henthorn case l holds that 

the savings statute must be liberally construed. That should cinch it. Even if this Court were 

inclined to issue a harsh ruling against Ms. Evans, to say that she should have known better than 

to ask for a remand from Federal Court to State Court and deserves what she got - a dismissal 

114 W. Va. 108,111,118 S.E.2d 358,369 (1961) 
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that has been subsequently characterized as voluntary - the rule of liberality requires that the 

statute be applied in a way that is remedial and not punitive. 

CONCLUSION 

Michelle Evans, a young woman in her early thirties and still injured from what 

happened to her, accuses the defendant police officers of stopping her for no reason while she 

was on her way to a store and violently mis-treating her when she protested against being 

stopped2• They deny it. They say that everything they did was totally justified. 

Each side to this case, Ms. Evans and those police officers, deserves an opportunity to be 

heard and be believed. 

Then call them to our presence: face to face, 
And frowning brow to brow, ourselves will hear 
The accuser and the accused freely speak: 
High-stomach'd are they both, and full of ire. 
In rage deaf as the sea, hasty as fire. 

Shakespeare 
Richard II, act 1, scene 1 

There are facts to be determined. We don't have kings any more, but we have juries. Michelle 

Evans and the police officers who stopped her that night, the accuser and the accused, should be 

able to freely speak so that the facts can be determined. ~ (\.. 

RESPECTFULLY SUBMITTED on this ~ day of August, 2016. 


MICHELLE NICOLE EVANS 

By Counsel 


William B. Carey 
Attorney for PlaintifflPetitioner 
P.O. Box 207 
1 Fairfax Street 
Berkeley Springs, W. Va. 25411 
Tel. (304) 258-2435 

carey-Iaw@earthlink.net 
W. Va. St. Bar No. 636 

A retired captain in the West Virginia State Police, a man who once commanded two hundred troopers and staff 
in seven counties, has been identified by Ms. Evans as an expert witness willing to testify as to the rightness or 
wrongness of the police actions. See Joint Appendix at pgs. 52-3. 
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Certificate of Service -=< ,\ l 
Copy served on Keith C. Gamble, Esq., defendants' attorney, on this H:-day of 

August, 2016, by mailing the same to him at 214 Cranberry Square, Morgantown, W. Va. 26508. 

William B. Carey 
Attorney at Law 
Berkeley Springs 


