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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 

MICHELLE NICOLE EVANS, 

Plaintiff, . 

v. CASE NO. lS-C-4J:5 CD 
,.." 

....., ::0Judge Lorensen ::><::::0 = ,.."C) c::r- r
Z ...., ,.." 

-< 
rr1DANIEL NORTH et. aI., n> co. a 

3: c:l'!) 

- ~ en UJDefendants. -< 
n rn- 1] 

ORDER GRANTING MOTION TO DISlVIISS ~ Y:J §
::0 

rn n 
:::0 U1 r-

Defendants Daniel North, Teresa Gibbons, Craig Phelps, Adam Albaugli;'Th~ ~ 
:;>;; 

. Martinsburg Police Department, and the City of Martinsburg, by counsel, Keith C. Gamble and 

Nathan A. Carrol, moved to dismiss all six counts of Plaintiffs Complaint. Plaintiff, Michelle 

Nicole Evans, by counsel William Carey, opposes dismissal of Counts 1, 2, and 5, and agrees to 

dismissal with prejudice as to Counts 3 and 4. Fuither, Ms. Evans agrees to dismissal with 

prejudice ofheLclaim for punitive damages. By agreement ofthe parties, Counts 3 and 4, and the 

claim for punitive damages are DISMISSED. 

As to Counts 1 and 2, Defendants seek dismissal under Rule l2(b)(6) for failure to state a 

claim for which relief could be granted due to the claims being outside the statute of limitations .. 

As to Count 5, Defendants seek dismissal for failure to state a claim for which injunctive relief 

may be granted. For the reasons stated below, the Counts 1,2, and 5 are DIS1Y1ISSED. 

STANDARD OF JUDGMENT 

The purpos~ o;ta ~otion under rule 12(b)( 6) of the West Virginia Rules ~fCivil 

Procedure is to test the sufficiency ofthe initial pleading. A 12(b)(6) motion to dismiss is atool 

- . 
courts may use to "weed out unfounded suits." State ex reI. McGraw v. Scott Runyan Pontiac

:. 'Buick, Inc., 194 W. Va. 770, 776, 461 S.E.2d 516,522 (1995). 



when ruling on a 12(b)( 6) motion to dismiss for failure to state a claim, a trial court must 

liberally construe the complaint so as to do substantialjustice. W. Va. R. Civ. P. 8(t). "Only 

matters contained in the pleading can be considered on a motion to dismiss under Rule 12(b)(6)." 

Franklin D. Cleckley et. al. Litigation Handbook on the West Virginia Rules ofCivil Procedure, 

393, 4th ed. (2012). The trial court's consideration begins with the proposition that "[fJor 

purposes of the motion to dismiss, the complaint is construed in the light most favorable tq 

plaintiff [or counter claimant], and its allegation are to 'be taken as true." John W. Lodge Distrib. 

Co. v. Texaco, Inc., 161 W. Va. 603, 605,245 S.E.2d 157, 158 (1978). The policy ofRule 8(t) is 

to decide cases upon their merits, and if the complaint states a claim upon which relief can be 

granted under any legal theory, a motion under Rule 12(b)( 6).must be denied. Id. Accordingly,

any evidence proffered by parties other than what is in the complaint must be disregarded 

because the court may only review the pleading itself, or the 12(b)(6) motion must be conve~ed 

to a Rule 56 motion for summary judgment. 

FINDINGS 

1. 	 Ms. Evans alleges .that Defendant Daniel North, '8. Martinsburg police officer, pulled her 

over while driving on WeSt King Street, on March 7,2012, without any reasonable 

cause. 

2. 	 Ms. Evans alleges that after getting pulled over officers Gibbons and Phelps arrived at 

the scene, and that Detective Albaugh may have been at the scene. 

3. 	 Ms. Evans alleges that all of the officers present unlawfully used excessive force 

aga'lliSt Ms. Evans by punching, kicking and tasing he;r. 

4. 	 Ms. Evans asserts a claim of assault and a claim ofbattery agaiilst ~ach ofthe officers. 

2 




5. 	 Ms. Evans further asserts a claim for injunctive relief against the city for Using a 

"Rogue's Gallery" ofphotographs for women arrested for prostitution. 

6. 	 On February 1,2013, Ms. Evans filed a complaint pro se in federal district court 

claiming violations of 42 U.S.C. § 1983, as well as state, law claims. 

7. 	 After hiring counsel, Ms. Evans moved to amend her Complaint to drop the § 1983 

claim and to remand the case to state court. 

8. 	 On September 16, 2014, the United States District Court judge for the Northern District 

of West Virginia, Judge Gina M. Groh, construed Ms. Evans's motion as a motion for 

voluntary dismissal and dismissed the case without prejudice, in order for Ms. Ev3ns to 

re-file the case in state court. No motion was filed to challenge Judge Groh's 

construction. The Plaintiff did not appeal Judge Groh's finding that the dismissal 

sought was at the request ofMs~ Evans. 

9. 	 Ms. Evans filed the instant Complaint on September 15,2015. 

10. Defendants claim that counts 1 and 2 should be dismissed because the claims were not 

'brought within the two year of the statute of limitation which lapsed in March 2014. 

11. 	 Syllabus Point 10 of J.A. Street & Associates, Inc. v. Thundering Herd Development, 

LLC, 	sets forth a five part test to determine whether a claim is time barred: 


To determine whether a cause of action is time-barred, the court should: 

(1) identify the applicable statute of limitation for each cause ofaction; (2) 
identify when the requisite elements of the cause of action occurred; (3) 
apply the discovery rule to determine when the statute of limitation began 
to run by determining when the plaintiff knew, or by the exercise of 
reasonable diligence should,have known, ofllie elements of a possible 
cause of action; (4) if the plaintiff is not entitled to the benefit ofthe 
discovery rule, then determine whether the defendant fraudulently 
concealed facts that prevented the plaintiff from discovering or pursuing 
the cause of action; and (5) determine iffue statute of limitation period 
was arrested by some other tolling'doctrine. 
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J.A. Street & Associates, Inc. v. Thundering Herd Development, LLC 724 


S.E.2d 299,228 W.Va 695 (2011). 


12. 	 Ms. Evans argues that the two statute of limitations was tolled under W. Va. Code § 55

" 	 " 

2-18 "[±Jor a period of one y~"ar from the date of an order dismissing an action,'~ 

because it was involuntarily dismissed without prejudice. She argues that Judge Groh 

misinterpreted her motion to remand as one for voluntary dismissal when this waS not 

in fact her intention. 

13. 	 Defendants argue that W. Va Code § 55-2-18 does not toll Plaintiff's claim, because 

her claim was voluntarily dismissed, from the finding made by Judge Groh. 

14. 	 Judge Groh considered Ms. Evans' motion to "remand" the matter to state court. This 

could not be done in light of the fact that the case was originally filed in U.S. District 

Court. The option for Judge Groh on learning that Ms. Evans did not desire to pursue 

her claim in United States District Court was to dismiss the case and permit the matter 

to be refiled in state court. Upon dropping the § 1983 claim, the federal court would 

only maintain supplemental jurisdiction, because no federal question remained and 

there is no other basis for federal jurisdiction. 

15. 	 Federal law contemplates such dismissals and furnishes a remedy for Ms. Evans. 28 

U.S.C. § 1367(a) provides "in any civil action of which the district courts have original 

jurisdiction, the district courts shall have supplemental jurisdiction over all other Claims 

that are so related to claims in the action within such original jurisdiction that they form 

. part of the same case or controversy under Article ill of the United States 


Constitution. " 
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16. 	 Upon dismissing the claims for which original jurisdiction exists, "[t]he period of 

limitations for any claim asserted ... in the same action that is voluntarily dismissed at 

the same time as or after the dismissal ofthe [ original jurisdiction] claim ... shall be 

tolled while the claim is pending and for a period of 30 days after it is dismissed unless 

State law provides for a longer tolling period." 28 U.S.C.A. § 1367( d). This provision' 

operates to assure that plaintiffs do not lose the ability to refile their claims in state 

court, in the event that state law does not provide for the tolling of the statute of 

limitations during the pendency of the fede~ action, following the fede;ral court's 

failure to exercise supplemental jurisdiction. 

17. 	 The Dismissal Order states that the dismissal of Plaintiff's state law claims was 

voluntary. The finding of the United States District Court is not subject to challenge in 

this court. Any challenge to this finding must be presented either to the judge who 

made the finding or to a court with j~sdiction to review the judge who made the 

finding. The Circuit Court ofBerkeley County does not have jurisdiction to vacate, 

modify, reverse or otherwise tamper with an order of the United States District Court. 

The finding of Judge Groh is now the law of the case.' 

18. 	 Ms. Evans, giving no heed to Judge Groh's finding, re-filed her matter in state court as 

if it 1;Lad been involuntarily dismissed without a judgment on the merits. Ms. Evans 

. , 
assumed thatshe had a full year to re-file, when in fact, given the circumstances ofher 

dismissal, she only had 30 days to refile her case. 

19. 	 Because Judge Groh's Order finds that the dismissal was voluntary, the statute of 

limitations was tolled at most 30 days. 
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20. 	 Without the protection of the tolling statute, the Plaintiff's Claims 1 and 2 are barred by 

the two year statute of limitations. 

21. 	 Because Claims 1 and 2 are barred by the two year statute of limitations, no relief can 

be granted, and Defendants Motion to Dismiss Counts 1 and 2 is GRANTED. 

22. 	 Accordingly, Counts 1 and 2 are DISl\.1ISSED. 

23. 	 Plaintiffs Claim 5 is a tWo paragraph claim for injunctive relief. 

24. 	 Because Plaii:ltiff signed the Complaint under oath, the Complaint is an affidavit within 

the meaning ofW. Va. Code, § 53-5-8. 

25. 	 Plaintiff's claim for injunctive relieve is cursory, and does not state who should be 

enjoined, or what conduct should be enjoined. Further, the substantive allegations of 

the complaint are time barred and associated equitable relief should be barred by 

laches. 

26. 	 What's more, the allegations in the claim for injunctive relief are based upon mere 

"information and belief." (Complaint at ~13) "As a general rule, an iDjunction will not 

be allowed upon mere information and belief." Chesapeake & o.R Co. v. Huse, 5 W. 

Va. 579 (1'872). 

27. 	 Because the claim for injunctive relief fails to state who is to be enjoined or what action 

is to be enjoined, and because the allegations are based on mere information and belief, 

the claim for injunctive relief is DISl\.1ISSED. 

CONCLUSION 

Defendants' Motion to Dismiss is GRANTED and Plaintiffs Complaint is DISMlSSED. 
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The Clerk shall enter the foregoing as the date written below and transmit attested copies 

to all counsel ofrecord. The Clerk shall further remove this case from the active docket of the 

Court and place it among matters ended. 

ENTER this 23 rd day ofFebruary, 2016. 

MICHAEL D.'LOItENSEN, JUDGE 
TWENTY-THIRD JUDICIAL CIRCUIT 
BERKELEY COUNTY, WESt VIRGINIA 

A TRUE COpy
ATTEST 

VirginJa M. Sine 
ClerkCir~~ 

By: ~4~~ ./<~ 
Deputy Clerk ~ 
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