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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST vrlt~~:: DJI1-

STEVEN O. DALE, ACTING COMMISSIONER 20 Ifi JAN 13 PH 4: 2 I 
OF THE WEST VIRGINIA DIVISION 
OF MOTOR VEIDCLES, 

Petitioner, 

v; 

GEORGE A. ZIPF, 

Civil Action No. 14-AA-:113 
Judge Jennifer F. Bailey 

Respondent. 
ORDER 

This matter is before the Court on the Petitioner's appeal ofthe Decision of the Hearing 

Examiner andFinal Order of the Chief Hearing Examiner ("Order") entered on October 14, 

2014, by John G. Hackney, Chief Hearing Examiner for the Office of Adniinistrative Hearings 

("OAR"), in an administrative appeal concerning the revpcation of the Respondent's driver's 

license ford.L-iving. under the influence of alcohol ("DUI"). Upon consideration of the Petition for 

Appeal, the record below, and the respective briefs, and proposed orders of the parties, the Court 

ORDERS that the Petition for Appeal is DENIED. The Court sets forth the following findings 

offact and conclusions of law in support of its holding: 

FINDINGS OF FACTS 

1. On the night of July 28,2012, Sergeant K.L. Parrish, a member of the Vienna 

Police Department, along with other members of the Vienna Police Department, established and 

- . 

conducted a sobriety checkpoint along Rosemar Road at the Park Drive intersection in Vienna, 

. West Virginia. 

2. ~hort1y after 11 :00 p.m., a 2009 Nissan entered the sobriety checkpoint operation 

and wa,s stopped by Officer Lindsey, who is also a member of the Vienna Police Department. 
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3. Officer Lindsey had the driver of the 2009 Nissan, George A. Zipf, the 

Respondent herein, exit therefrom and asked Officer 1. A. Cole, the Investigating Officer in this 

matter, tospeak to the Respondent. 

4. Officer Cole noted that the Respondent was unsteady while exiting the Nissan, 

was unsteady while walking, had an odor of an alcoholic beverage upon his person, and 

exhibited glassy eyes. 

5. Officer Cole escorted the Respondent to an area designated for field sobriety 

.. testing and administered two tests to him, consisting of: walk and turn and horizontal gaze 

nystagmus. 

6. No information was presented regarding the specific results of the walk and turn 

test, only that. the Respondent failed the test. 

7. During the horizontal gaze nystagmus test, the Respondent's eyes could not 

smoothly follow a stimulus moved along a horizontal plane, exhibited nystagums at less than 

forty-five degrees in his left eye, ·a:nd exhibited the presence of distinct nystagmus at maximum 

deviation from forward gaze in his right eye. 

8. The Investigating'Officer sought to administer a one-leg stand test to the 

Respondent, but the Respondent declined, citing arthritis in his knee. 
. . 

9. The InveStigating Officer arrested the Respondent for driving a motor vehicle in 

this state while under the influence of aIcohol at 11 :30 p.m., July 28, 20t~, near the intersection 

ofRose mar Road and Park Drive in Vienna, Wood County, West Virginia 

10. The Investigating Officer transported the Respondent to the Vienna Police 

Department, where he read a West Virginia Implied Consent Statement to the Respondent and 

provided him with a coPy ofthe Statement. 

2 



11. 	 The Investigating Officer administered a secondary chemical test of the breath to 

the Respondent utilizing an Intoximeter Intox ECIIR -IT, the results ofwhich showed that his 

. blood alcohol concentration level was eighty-one thousandths of one percent (.081 %), by weight. 

12. The Respondent requested an independent blood test, at which point the 

Investigating Officer transported him to Camde;n-Clark Medical Center in Parkersburg, Wood " 

County, West Virginia where hospital personnel withdrew a blood specimen for analysis. 

13. Afterward, the Investigating officer transported the Respondent to the Wood 


County Holding Center in Parkersburg where he was incarcerated. 


14. The Respondent's driver's license was revoked on September 18, 2012, and the 

Respondent appealed his revocation to the OAR. 

15. 	 An administrative hearing was held on February 8,2013. 

16. At the administrative hearing, Sergeant Parrish testified regarding the sobriety 

checkpoint, and the Investigating Officer testified to the investigation and arrest. However, 

Officer Lindsey did not testify and the written protocols of the Vienna Police Department for 

conducting sobriety checkpoints were not submitted into evidence. 

17. On April 28, 2014, the OAR entered an Order rescinding the revocation of 

Re.spondent's license for DUI. It is that Order that the Division of Motor Vehicles now appeals. 

STANDARD OF REVIEW 

1. A decision of an administrative agency may be reversed if the court finds that the 

"agency's findings, inferences, conclusions, decision and/or order are: 

(1) 	 In violation of constitutional or statutory/regulatory provisions; 
andlor 

(2) 	 In excess of the statUtory authority or jurisdiction of the agency; 
andlor . 

(3) 	 Made upon unlawful procedures; and/or 
(4) 	 Affect~d byother error oflaw; ru;tdlor. 
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(5) 	 Clearly wrong in view of the reliable, probative and substantial 
evidence on the whqle record; andlor _ 

(6) 	 Arbitrary or capricious or -characterized by abuse of discretion or 
clearly unwarranted exercise of discretion. 

W.Va. Code § 29A-5-4. 

2. An agency's findings of fact and evidentiary rulings are entitled to deference, 

unless the court concludes that they are clearly wrong in view of the reliable, probative, and 

substantial evidence on the whole record, or aTe arbitrary, capricious, or characterized by an 

abuse of discretion. SyI. Pts. 1 & 2, Mayhorn v. West Virginia Consolidated Public Retirement 

Board, 219 W.Va. 77, 79-80, 631 S.E.2d 635,637-38 (2006); SyL Pt. 1, Muscatell v. Cline, 196 

W.Va. 588, 474 S.E.2d 518 (1996) ("On appeal of an administrative order ... this Court is 

bound by the statutory standards contained in W.Va.Code § 29A-5-4(a) and reviews questions of 

law presented de novo; findings of fact by the administrative officer are accorded deference 

unless the reviewing court believes the findings to be clearly wrong.").' 

3. In making -this determination, a reviewing court "must determine whether the 

ALl's findings were reasoned, i.e., whether he ~r she considered the relevant factors and 

explained the facts and policy concerns on which he or she relied, and whether those facts have 

some basis in the record." Martin v. Randolph County Bd. ofEduc., 195 VI.Va. 297, 304, 465 

S.E.2d 399, 406 (1995). 

4. ''Plenary review is conducted as to the conclusions of law and application of law 

to the facts; which are reviewed de novo." SyI. Pt. 1, in part, Cahill v. Mercer County Board of 

Education, 208 W.Va. 177, 539 S.E.2d 437 (2000); Syl. Pt. 2, in part, Frymier v. Higher 

f,ducation Policy Commission, 221 W.Va. 306,309-10, 655 S.E.2d 52, 55-56 (2007). Accord 

Martin v. Randolph County Ed. ofEduc., 195 W.Va. at 304,465 S.E.2d at 406. 
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CONCLUSIONS OF LAW 


1. The OAR was correct in rescinding the revocation because the 'written protocols 

of the Vienna Police Department for conducting sobriety checkpoints were not submitted into 

evidence and because of the absence of any information as to what criteria Officer Linds~y 

utilized in determining that the Respondent should be detained for further investigap.on. 

2. Pursuant to West Virginia Code § 17C-5A-2, in a case wherein an individual is 

accused of committing an offense described in West Virginia Code § 17C-5-2, the OAR is 

required to make a specific finding as to whether the individual was lawfully arrested for an 

offense relating to driving while under the influence of alcohol, controlled substances, or drugs . 

. InCluded within the requirement of determining whether a lawful arrest was made is the need to 

determine whether a valid investigative stop or detention was effected. 

3. In addressing the issue of sobriety checkpoints, the Supreme Court of Appeals' of 

West Virginia has consistently held that a sobriety checkpoint is constitutional when it is 

conducted within predetermined operational guidelines which minimize the intrusion ,on an 

individual and mitigates the discretion vested in law-enforcement officers at the scene of the 

checkpoint. Syllabus Point 4, White v. Miller, 228 W.Va. 797, 727 S.E.2d 768 (2012); Syllabus 

Point 2, State v. Sigler) 224 W.Va. 608, 687 S.E.2d 391 (2009); Syllabus Point 1, Carte v. Cline, 

194 W. Va 223, 460 S.E.2d 48 (1995). 

4. In 8.ddition, in State v. Sigler, 224 W.Va. at 628, n.6, 687 S.E.2d at 401, n. 6, 

Chief Justice Benjamin, writing for the Court, said: 

The importance of written regulations carinot be over-:-emphasized. 
There are significant safety concerns to the drivers, as well as the 
officer, involved in a sobriety checkpoint the entire operation must 
appear to be a legitimate ,exercise of police authority, so as to 
minimize any fear or apprehension on the part of the public .. A 
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sufficient number of uniformed law enforceIIfent personnel must 
be present to appropriately staff the operation. 

5. Moreover,:in White v. Miller, 228 W.Va. at 808, 724 Sf E/2d at 779, the Court 

also appears to :indic~te that in '! case where the validity ofa sobriety checkpo:int has been 

challenged the written regulations themselves should be submitted :into evidence:in order that a 

Respondent may be afforded a fair opportunity to question the police officers about their 
I 

adherence to those written regulations and so that, subsequent to the hearing, the hearing 

examiner has access to all the information that is needed to determ:ine whether the sobriety 

checkpoint was, in fact, established and conducted within the written regulations. 

6. In the present case, although Sergeant Parrish provided a general overview of the 

planning and operation of the sobriety checkpo:int, the written rules and protocols adopted by the 

Vienna Police Department governing the establishment and operation of sobriety checkpoints 

were never submitted :into evidence for use by Counsel for the Respondent during cross

examination or for post-hearing review by the hearing examiner. Likewise, none of the 

documents resulting from the planning and operation of the sobriety checkpo:int were submitted 

into evidence. 

7. Another aspect of this matter that cannot be resolved:in favor ofthe Petitioner 

relates to absence of any information as to what criteria that Officer Lindsey utilized in 

determining that the Respondent should be detained for further :investigation. 

. 8. From the testimony of Sergeant Parrish, during the officers' briefing, they were 

instructed, in pertinent part, that after stopping a vehicle and hav:ing contact with the driver, ifno 

impairment was detected and no other violation oflaw was noted the driver was to be released· as 

quickly as possible. 
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9. In the instant case, the Respondent was stopped by Officer Lindsey and thereafter 

directed to exit his vehicle, after which Officer Lindsey asked the Investigating Officer to speak 

with the Respondent. 

10. However, Officer Lindsey was never called to testify to explain why he elected to 

detain the Respondent and have him exit his vehicle rather than allowing him to continue'on his 

way. Obviously, it would be entirely inappropriate to simply presume that Officer Lindsey's 

actions were for some good cause; or that his decision to detain the Respondent was based upon 

the indicia of alcoholic influence reported by the Investigating Officer. 

From the foregoing,' the evidence presented in this matter does not prove that, as 

required by the protocols set forth for the detention of a driver at the sobriety checkpoint, 

the Respondent's detention was based upon indicia of alcohol influence, a violation of 

law, or some other permissible factor. Therefore, the Respondent's continued detention 

and subsequent arrest must be deemed unlawful and the Order Of Revocation heretofore 

entered in this matter should be rescinded. 

Wherefore, based upon the foregoing, it is hereby ORDERED that the Order of 

the OAH is upheld, and the above-styled action is DIS:MISSED and stricken from ,the 
, ; 

docket of this Court. Further, the Clerk of this Court is hereby DIRECTED to transmit 

certified copies of this Order to the Commissioner of the West Virginia Division of 

:ty1otor Vehicles, and to all counsel of record. 

ENTERED this 
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