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Statement of the Case 

On March 3,2017 respondents filed a civil complaint against petitioner's the Fairmont 

State Board ofGovemors and the West Virginia Higher Education Policy Commission, alleging 

violations of the WV Open Meeting Act W. Va. Code §6-9a-1 et. seq. Such complaint requested 

injunctive relief, a writ ofmandamus, and a declaratory judgment in addition to the awarding of 

costs. 

On March 27, 2017 petitioners in this action filed a motion to dismiss the complaint 

against both the FSU BOG and WVHEPC. This motion argued that the complaint should be 

dismissed because the court lacked jurisdiction under W. Va. Code §14-2-2 (a)(I), the plaintiffs 

had failed to provide notice under W. Va. Code §55-17-3)a)(1), the plaintiff's had failed to meet 

the 120 day statute of limitation under W. Va. Code §6-9a-6 and that the case violated the 

legislative rules related to the WVHEPC. 

On 4-6-17 plaintiff's filed a response to said motion. Plaintiff s argued in the response 

and in the motion hearing that: 

1. 	 The notice requirements ofW. Va. Code §55-17-3 did not apply to this case due to 

the concern with the irreparable harm that such a delay would present, 

2. 	 Further plaintiffs argued that the complaint and especially the request for declaratory 

judgment fall outside of the types of suits covered under both W. Va. Code §55-17

3's notice requirement and the W. Va. Code § 14-2-2(a)'s venue requirement. 

3. 	 That the more specific venue clause ofW. Va. Code § 6-9A-l superseded the 

general clause ofW. Va. Code §14-2-2 and thus the Marion County Circuit court was 

the appropriate venue and did indeed have jurisdiction to hear the matter as the FSU 

1 



BOG and WVHEPC had engaged in regular meetings in Marion County and that 

these meetings were the subject matter of such suit., 

4. 	 That the 120 day statute had been tolled under the discovery rule and that the actions 

of the BOG and WVHEPC had continued as part ofan on-going pattern and thus fell 

well within the 120 days. 

On 6/19/2017, the Honorable Patrick N. Wilson, denied the petitioner's motion to dismiss 

for the following reasons: 

1. 	 The Marion County District Court has jurisdiction and is the proper venue under W. 

Va Code §14-2-2a and W. Va. Code §6-9A-I as the W. Va. Code § 14-2-2a is a code 

section based on convenience of the parties and the exception applied to WVU and 

Marshall should also be applied to Fairmont State. W. Va. Code §6-9A-I is clear that 

claims should be brought in the court with jurisdiction where the agency regularly 

meets. In this case, the FSU BOG regularly meets in Marion County. 

2. 	 While the WVHEPC might not have regular meetings in Marion County, the court 

held jurisdiction should apply as requiring separate jurisdiction and venue for the 

WVHEPC would lead to a duplication of the same case. 

3. 	 Notice was not required under W. Va. Code §53-17-3 and this case was 

distinguishable from Gomez as a result of the on-going and potentially irreparable 

harm of the meetings being held at the time of filing by the FSU BOG and WVHEPC. 

4. 	 That the plaintiffs had not offended the statute oflimitation based on the facts alleged 

in the complaint. 
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Summary of the Argument 

The Marion County Circuit Court was correct in denying the petitioner's motion to 

dismiss. The plaintiffs were not required to provide 30 day notice under W. Va. Code § 55-17

3(a)(l) as the statute itself makes an exception "in actions seeking injunctive relief where the 

court finds that irreparable harm would have occurred ifthe institution ofthe action was delayed 

by the provisions of this subsection." The Marion County Circuit Court clearly took this 

potential for irreparable harm into consideration in making the decision to deny the petitioner's 

motion to dismiss (appendix p. 000006). Further, the Marion County Circuit Court has both 

subject matter jurisdiction and is the proper venue for this case which falls under the Open 

Meetings Act, W. Va. Code § 6-9A-6. The general venue and jurisdiction provisions ofW. Va. 

Code §14-2-2 have been held by this court to necessarily ''yield in the face ofmore specific 

enactments" UMWA by Trumka, etc. et. a/. v. Kingdon, 174 W.Va. 330,325 S.E.2d 120, 121 

(1984) such as the more specific provision ofW. Va. Code § 6-9A-6. Therefore, the Marion 

County Circuit court was the proper jurisdiction to hear this case. 

Statement Regarding Oral Argument and Decision 

While the petitioner suggests this case entails an error of settled law, this is not the case as W. 

Va. Code §55-17-3(a)(1) allows the Circuit Court to waive the 30 day notice requirement upon a 

finding ofpotential irreparable harm and W. Va. Code §6-9A-6 and the UMWA by Trumka case 

provide venue and jmisdiction to the Marion County Circuit Court. Therefore, the Petitioner's 

writ ofprohibition should be denied. 
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Argument 

30 Day Notice Requirement under W. Va. Code § 55-17-3(a) 

The language ofW. Va. Code §55-17-3(a), specifically reads: 

Notwithstanding any provision of law to the contrary, at least thirty days prior to 
the institution ofan action against a government agency, the complaining party or 
parties must provide the chief officer of the government agency and the Attorney 
General written notice, by certified mail, return receipt requested, of the alleged 
claim and the relief desired. Upon receipt, the chief officer of the government 
agency shall forthwith forward a copy ofthe notice to the President of the Senate 
and the Speaker of the House ofDelegates. The provisions of this subdivision 
do not apply in actions seeking injunctive relief where the court rmds that 
irreparable harm would have occurred if the institution of the action was 
delayed by the provisions of this subsection. (emphasis added) 

Clearly most cases brought against the state or its agencies will indeed require the plaintiff's to 

provide the state with a 30 day notice, or be dismissed without prejudice Motto v CSX 

Transportation, Inc., 220 W.Va. 412, 647 S.E.2d 848 (2007). However, there is a clear statutory 

exception to this notice requirement where the request is for an injunction and the court finds the 

potential for irreparable harm if the notice requirements ofW. Va. Code §55-17-3(a) are 

followed. In response to the Petitioner's motion to dismiss, the plaintiff's clearly argued that the 

thirty day notice should be waived in this case due to the potential for irreparable harm at the 

time of the filing ofthe initial complaint (appendix 000045 - 000046). The Marion County 

Circuit Court clearly took this consideration ofthe possibility of irreparable harm into the 

decision to deny the petitioner's motion to dismiss, "19. Plaintiffs suggest that Gomez is 

distinguishable here because it dealt with the addressing ofpar meeting out compliance with the 

Open Meetings Ace whereas the current action is concerned with future noncompliance which 

may cause irreparable harm (Appendix 000006)." This case differs from the the Gomez case, 

where plaintiffs argued the irreparable harm in following the W. Va. Code §55-17-3(a) existed 
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because following such requirement would put the statute of limitations at risk. Gomez v. State 

Athletic Commissio(4 2016 WL 5348350 (W.Va., September 23,2016). The Court in Gomez 

pointed out that the statute oflimitations was tolled during such notice period and thus there was 

no risk ofharm. At the time ofthe filing ofthe complaint in this case, the harm as argued by the 

plaintiffs' response to the petitioners' motion to dismiss was the harm that would occur by 

engaging in meetings in the selection ofa University President in such a way that the Open 

Meetings Act was violated. Under W. Va. Code §6-9A-6 the decisions made in meetings in 

violation of the act may indeed need to be overturned, unless such decisions fit into a narrow 

exception McComas v. Board ofEducation ofFayette County, 197 W.Va. 188,475 S.E.2d 280 

(1996). In this case, the defendants were in the process ofselecting a University President. The 

plaintiffs contend that many ofthe meetings in this process were held in violation ofthe Open 

Meetings Act. These decisions would thus have to be overturned and this would result in the 

need to overturn the decision of the selection of the President, leading to irreparable harm to the 

candidates, the University and its constituents including the plaintiffs/respondents. 

As the Marion County Circuit Court states, the Court is tasked with deciding a motions to 

dismiss by "construing the complaint in the light most favorable to the plaintiff (Appendix 

000008)." In this case, the Court agreed that the in construing the complaint in this manner that 

there was indeed the potential for irreparable harm. Therefore the Marion County Circuit Court 

did not err by denying petitioner's motion to dismiss and waiving the requirement for a 30 day 

notice under W. Va. Code §55-17-3(a). 

While Respondent's agree with the Marion County Circuit Court's interpretation ofW. 

Va. Code §14-2-2 as applying to other Universities beyond West Virginia University and 

Marshall, such interpretation was not necessary to the decision to deny the motion to dismiss and 
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therefore, is not required in order to decide the petitioner's motion in this case. Further, while the 

respondents believe there is the strong potential that the type ofclaim :filed in this case falls 

outside ofthe types ofclaims which fall under W. Va. Code §14-2-2, again this issue is not 

necessary to decide the current petition as there were clearly other grounds for denying the 

motion to dismiss as discussed above. 

Venue and Jurisdiction Rest with the Marion County Circuit Court 

While WV Code 14-2-2 does apply to causes ofaction involving state agencies, it is a 

general venue statute and such venue does not supersede more specific venue statutes. The 

statute itself is clear in stating that it shall apply "notwithstanding laws to the contrary ... " 

suggesting that venue may indeed rest in other courts where other laws apply. Further, the 

Petitioner has suggested that the court in Alsop has found that W. Va. Code §14-2-2 would 

supersede the specific venue statute ofW. Va. Code §29A-5-4. However, this is a clearly 

erroneous reading ofthe Alsop case. In Alsop, this court found that the case brought by the 

plaintiffwas not a case under W. Va. Code §29A-5-4 and thus the claim did not fall under the 

specific venue ofsaid statute. "[W]e find that the proceeding filed by Mr. Ramsey against the 

State Superintendent was not governed by W. Va. Code §29A-5-4. Her action was an original 

complaint for extraordinary relief which was clearly outside ofthe scope ofthis statute." State 

Stewart v. Alsop, 2017 W.Va. 430, 533 S.E.2d 362 (2013). Thus the court did not address the 

conflict ofvenues between the two statutes in that case, instead deciding between the general 

venues considerations ofWV Code §14-2-2 and the general venue provisions for actions in 

mandamus. 
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However, this Court bas addressed the conflict between the general venue provisions of 

W. Va. Code §14-2-2 and a more specific venue statute ofW. Va. Code §29A-5-4, via W. Va. 

Code §22-1-30(g) and held that 

"There can be no question that the general venue provision relating to suits 

against state officials or agencies contained in W. Va. Code §14-2-2 must be 

deemed to yield in the face ofa more specific enactment contained in W. Va. 

Code §22-1 30 (g). This is the general rule ofstatutory construction that require a 

specific statue to be given precedence over a general statute relating to the same 

subject matter where the two cannot be reconciled. State ex. Rei. Sahley v. 

Thompson, 151 W.Va. 336, 340, 151 S.E. 2d 870, 872 (1966), overruled on other 

ground, State ex. Rei. Hill V. Smith, 172 W.Va. 413, 305 S.E. 2d 771 (1983)." 

UMWA by Trumm, etc. et. al. v. Kingdon, 174 W.Va. 330, 325 S.E.2d 120, 121 

(1984) 

Just as the general venue provision ofW. Va. Code §14-2-2 was held to necessarily yield 

to the more specific venue provisions ofW. Va. Code §29A-5-4, the general venue provisions of 

W. Va. Code §14-2-2 must also yield to the more specific venue provisions ofW. Va. Code §6

9A-6. 

Such venue should also apply to the WVHEPC. As the Marion County Circuit Court bas 

addressed the jurisdiction over the primary actor the Fairmont State Board ofGovernors rests 

with the Marion County Circuit Court (Appendix 000005). To require the case against the 

WVHEPC to be held in a different court would be ''unnecessarily duplicitous and a waste of 

judicial resource (Appendix 00005)." Further, the WVHEPC was involved in the meetings ofthe 
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Board ofGovemors involving the Presidential search, therefore they are properly included as 

defendants under the provisions ofW. Va Code §6-9A~6. 

Conclusion 

The notice statute W. Va. Code §55m 17-3 provides a specific exception for the 30 day 

notice that is applicable in this case - the exception for injunctive relief where there is the 

possibility of irreparable hann. In this case, the Marion County Circuit Court found the 

possibility ofsuch irreparable harm and thus rightfully denied the petioners' motion to dismiss. 

This current case is clearly different than the Gomez case on which petitioner's rely as plaintiffs 

in that case pled a form of irreparable hann that under the statute simply did not exist. 

Further, as this Court has held, the more specific venue provisions ofW. Va. Code §6

9A-6 should be applied in this case and the more general provisions ofW. Va. Code §14-2-2 

should yield to these provisions. Therefore, the Marion County Circuit Court is the proper 

venue for this case and did indeed have jurisdiction to hear this case and the underlying motion 

in question. 

Therefore, respondents request this Court to deny the Petitioner's Writ ofProhibition and 

uphold the Marion County Circuit Court's order denying defendants' motion to dismiss. 

Respectfully submitted, 

Galen Hansen 
Albert Magro 
By Counsel
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