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Ref. 'Code: 17CSEOZ6 , . RboitdaStIri), l 
IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINIA 

DMSIONI 

GALEN HANSEN and 

ALBERT MAGRO 


Plaintiffs, 

v. Case Nc. 17a C-69 

FAIRMONT STATE UNIVERSITY (FSU) 

BOARD OF GOVERNORS (BOG) and 

WEST VIRGINIA HIGHER EDUCAT10N 

POLICY COMM}SSION (WVHEPC)~ 


Defendants. 

ORDER DENYING DEFENDANTS' MOTIONS TO DISMISS PLAINTIFFS' CAUSE 
OF ACTION UNDER RULE 12((b)(11 (3), AND (6) 

On June 1, 2017. the parties appeared-fue Plaintiffs, through counse~ Jerry A. Carbo, II, and 

the Defendants, Fairmont State Univ~rsity Board of Governors (hereinaftel' "FSU BOG"). through 

counsel, Dawn E. GeQrge, ~d West Virginia Higher Education Policy Commission (hereinafter 

"WVHEPC"), 'also through counsel, Candace Kraus-for the purpose of a hearing on Defendants' 

motions to dismiss. 

Aft~r reviewing the motions as well as the related :filings and arguments of the parties, the 

Court is of the opinion that Defendants' motions to ~ss should be denied at this t4ne. 

AcconUngly, the Court makes the following findings offact and conclusions of law: 

Findings ofFact 

1. The current action was initiated via the filjng ofa complaint on March 3, 2017. by 

Plaintiffs. The Complaint alleges violation ofthe WV Open Meetings Act, violation ofWest 

Virginia Code §18B-l B-4, and violation of the WV Freedom oflnformation Act. Pursuant to their 
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Complaint, Plaintiffs request an injunction as against both defendants, a Wl'it ofmandamus as against 

the FSU BOG, and declaratory judgement as against both defe~dants. 

2. Both defendants have ~oved the Court to dismiss all causes of acti~ns alleged against 

each ofthem, respectively, via two identical motions to dismiss pursuant to west Virginia Rules of 

Civil Procedure Rule 12. Specifically, Defendants argue.that the action should be dismissed under 

Rule 12(b )(l) forl~ck ofjurisiliction over the subject matter, 12(b)(3) improper venue, and 12(b )(6) 

faihu-e to state a claim upon which relief can be granted. 

3. Plaintiffs filed a response to the Defendants' motions to dismiss arguing that tbe Comt 

. does in fact have subject matter jurisdiction over the current action, that venue is appropriate in 


Marion County and that they have, in fact, stated claims upon which relief can be granted. 


Conclusions of Law 

1. While the parties argum<!n1s as to venue and subject matter jurisdiction blend into one 

another, the Court will do its best to clearly delineate between the two considerations. "Jurisdiction 

deals with the power ofllie court, while venue deals with the place in which an action may be tried." 

Hansbarger v. Cook. 177 W. Va. 152, 157,351 S.E.2d 65, 70 (1986) {internal citations omitted). 

2. VeD~e. Under Rule 1~(b)(3) the. Court should dismiss an ~tion were veI!ue is 

deemed improper, unless otherwise waived by the parties. 

3. Defendants submit that West Virginia Code §14-2-2(a)(l) is dispositive of the issue of 

venue in the cwrent action and thereby requires that the instant action be pursued in Kanawha 

County, ifat all. 

4. West Virginia Code §14-2-2(a) provides in relevant part that 4'any suit in which... a 

state agency is made a party defendant.•."·said action "shall be brought and prpsecuted only in the 
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circuit court ofKanawha County." 

5. Plaintiffs do not dispute that the Defendants are both state agencies - so no analysis of 

this concern will be made here. However. Plaintiffs suggest that there exists exceptions from W.Va. .......... 


Code §14·2-2 and further, that specific factual scenarios do not even fall witbin the confines of 

W.Va. Code §14-2-2. 

6. Plaintiffs also directs the Court's attention to West Virginia Code §6-9A-6 which 

pennits the circuit court in the county wherein the pl,lblic agency regular meets to exercise 

jurisdiction over a civil actio~ commenced by a citizen within one hundred and twenty days after the 

action complained of was taken or the decision complained of was made. In further support of this 

position Plaintiffs proffered a decision of the Kanawha County Circuit Court in regard to Plaintiff 

Hansen's filing of a Motion for a Temporary Restraining Order and Mandamus in which the court 

dismissed an action against the FSU BOO for lack ofproper notice and. as an aside, improper venue. 

As to venue, the court specifically slated that "to seek enforcement under W. Va. Code §6-9A-l et 

seq., jurisdiction lies in the 'the circuit court in the county where the public agency regularly 

meets."') 

7. In response the Defendants point to the fact that the flnal order decision rendered by 

the Kanawha County Circuit Com was an action solely as against the FSU BOG, which admittedly 

regularly meets in Marion County. However, the current actiQn involves two state agencies, the FSU 

BOG which meets regularly in Marion County, and the WVHEPC, which regularly meets in 

Kanawha County ~d was not a party to the Kanawha County action. The Defenda,nts essentially 

suggest that there is a venue conflict and that said conflict should resolve in that venue is not proper 

in Marion County. 

8. In light of the parties' arguments and its own review of the law, the Court is of the 

J See "Final Order" ofthe Cirouit Court ofKanawha County, Civil Action No. 17-C-481, entered April 7, 2017. 
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opinion that Marion County is a proper venue for the current action. 

9. The Court first considers W. Va. Code §14-2-2a which provides that suits and actions 

involving West Virginia University and Marshall University, and specifically actions involving~e 

universities' board of governors, "shall be brought in the circuit court of any county wherein the 

cause of action arose, unless otherwise agreed by the parties." While the statute specifically 

addresses only West Virginia and MarshaIl Universities, upon review of the legislative history, it 

appears likely that the cbange to permit suit in the county in which the action occUlTed invo1ving said 

universities was a decision ofconvenience.2 It logically follows that actions against other universities 
. 

not specifically n~ed in the statute should also be tried in the county in which the action occurred. 

This argument is the most compelling and the one on which this Court's decision as to venue 

primarily turns. 

10. In light of the above, it would clearly be convenient to pursue a matter against a 

Fairmont State University entity within the county in which the entity is located and the action took 

. place. With regard to th~ convenience to the WVHEPC, said PartY is more ofa secondary actor, and 

it is more so the actions of the FSU BOG, overseen or S$ctioned by the WVHEPC, which are at 

issue in the cU1TeIit action. 

11. While the Court is cognizat¢ that there are two competing venues and that one party, 

i.e., the WVHEPC, more appropriately fits the venue statutes requiring suit in Kanawha County, the 

2 Hoese Bill 3097 would allow for all civil IIctions concerning West Virginia University to take place in 
Monongalia County and aU actions regarding Marshall University to take place in Cabell County, rather 
than Kanawha County where they currently take place. West Virginia Legislative Wrap-Up, 211112004; 
House BiII30!n prescribes proper venue in civil actions involving West Virginia UniversitY and Marshal1 
University. The biJJ states that jfcivil action suits are filed against the two universiti~ or their employees, 
agents. iQtems or residents acting in the scope oftheir wo~ then the trial will be brought in the (lOOmt court 
oftbe county in which the action occurred, unless otherwise noted by the parties involved. West Virginia 
Legislative Wrap-Up, 5/4/2004. 
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FSU Board ofGo verno IS should clearly be pursued in the current actioD in Marion County. 

12. Moreover, as the evidence to be presented would be largely identical in the event two 

separate actions were filed due to the conflict as to venue, this Court finds it unnecessarily duplicitous 

and a waste of judicial resource to try two separate actions which would require the presentation of 

the essentially the same facts and evidence - not to mention the concern of the possibility of 

incongruous verdicts on the same facts and evidence. 

13. The locale of the occurrence, the convenience ofthe prosecution of an action against a 

party in its primary location, and the primary actor considerations being weighed by this Court are 

bolstered by the fact that W. Va. Code §6-9A-l et seq. provides' that actions should be tried where the 

public agency regularly meets. As the primary actor is the FSU Board of Governors, and said party 

meets in Marion County, it appears that venue is most appropriate in Marion County. given the 

competing venues and the cOnsiderations to detennine proper venue. 

14. As such, this Court is of the opinion that venue is, in fact, proper for the above reasons 

and the Court preserves Defendants' objections for PUIposes ~fthe record. 

15. Subject Matter Jurisdiction. The second ground raised by Defendants in 

argument of dismissal is lack of subject matter jurisdiction pursuant to West Virginia Rules ofCivil 

ProcedureRtJ1e 12(bXI). 

16. Defendants submit that the Court lacks subject matter jurisdiction as Plaintiffs failed 

to provide the requisite statutory 30-day pre-suit notice pursuantto W. Va. Code §5S-17-3(a)(1). 

17. Plaintiffs point to Ables v. Mooney. 164 W. Va. 19,30,264 S.E.2d 424, 430 (1979) in 

which the Supreme Court of Appeals of West Virginia held that constitutional immunity does not 

forbid suits against state agencies or officials where the claim made is that the state actor is acting 

unconstitutionally or beyond their 1awful powers, or has failed to perfonn a non-discretionary duty 
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imposed on them by law. In Ables the Court reasoned that "{i]n this type of suit, the issue centers on 

a declaration of the Jegality or legitimacy of their conduct ... , the inquiry focuses on whether their 
, 

action is beyond the legitimate scope of their office. and they become amenable to suit because..tbe 

claim is that they have acted in a nonofficial capacity." Id. at 29, 264 S.E.2d 424, 430. In even 

further clarification the Court stated 1hat: 

It may thus be said that in certain instances a suit may be maintained against a State official in 
his individual capacity. notwithstanding the constitutional immunity provision ... where the 
relief sought involves a prospective declaration of the parnes' rights. However, where the 
relief sought involves an attempt to obt$ a l'etroactive monetary recovery against the official 
based on his prior acts and which recovery is payable from State funds, the constituti()Dal 
immUnity provision bars such relief. 

Id. It appears Plaintiffs suggest that the actions of the Defendants are not those which would even 

fall within the constitutional immunity statutes as the members comprising the state agencies 

allegedly acted beyond the scope of their constituti9naI authority, and as such the suit is not one as 

against the State; therefore, pre-suit notification is unnecessary and the Court has proper subject 

~tter jurisdiction over the current action. 

18. pefendants direct the Court's attention to Oomez v. State A1h1etic Comm.'n.. No. ]6

0103, 2016 WL 5348350 (W. Va. Sept. 23,2016), a memorandum decisio~) dismissing an action 

against the State Athletic Commission for lack ofpJ;oper pre-s~t notice. 

19. Plaintiffs suggest that Gomez is distinguishable here because it dealt with the 

addressing ofpast meeting out ofcompliance with the Open Meetings Act whereas the current action 

is concerned with future noncompliance which may cause irreparable harm. 

20. This Court is of the opinion that that pre-suit notice may not have been necessary in 

light of Plaintiffs arguments. As such, no dismissal will be granted at this time pursuant to lack of 

s~bject matter jurisdiction. 

2] . Failwre to State a Claim upon whnch Relief Can be Granted. Finally, 
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Defendants argue that the current action should be dismissed pursuant to West Virginia Rules of Civil 

Procedure Rule 12(b)( 6) as Plaintiffs have failed to state a claim upon which relief can be granted. 

22. Specifically, Defendants argue that Plaintiffs failed to file any allegations within 120- ....... 

days after the action complained of was taken or the decision complained of was made pursuant to 

W. Va. Code §6-9A-6 and further that dismissa1 is appropriate because the claims request the Court 

to order action contra to the applicable statutes and legislative rules regarding personnel matters. As 

to personnel ma~, Defendants ar~e that certain discussions are required to be held in confidence 

when they concern personnel matters of appointment, employment, retirement. promotion, transfer, 

demotions, disciplining, resignation, discharge or dismissal or compen~q.tion of a public officer as to 

specific individuals and that the maiters at issue discussed in confidence clearly fall within the 

protection ofthe statute and regul~ons.3 

23. Plaintiffs argue that the discovery rule applies in the current action - specifically, as 

the parties ilidnot learn ofthe actions bfthe FSU BOG until November 2016 via a faculty e-ma,i~ the 

action c()uld not have been initiated until that time and therefore, Plruntiffs filing on March 3, 2016 

was filed within the 120-day statute oflimitations. 

24. . As to personnel matters, Plaintiffs direct the Court's attention to W.Va. Code §6-9A-

4(b)(2)(B) which provides that general policy matt~l"s may not be discussed or considered in a closed 

meeting and their CompJaint alleges that the matters discussed were ofa general policy nature. 

25. £IA court is limited to considerin~ the facts properly alleged in the pleadings" when 

ruling on a motion 10 dismiss under Rule 12(b)(6) of the West Virginia Rules of Civil Procedure. 

Riffle v. C.J. Hughes Const. Co., 703 S.E.2d 552, 559 (W. Va. 20]0). Further the court must 

"liberally construe the complaint so as to do substantial justice." Cantley v. Lincoln County 

Comm'n, 221 W. Va. 468. 471 (2007). 

3 See W. Va. Code §6-9A-4 and W. Va. CodeR. §133-J5-2.4. 
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26. "Since the preference is to decide cases on their merits, courts presented willi a motion 

to dismiss for failure to state a claim construe the complaint in the light most favorable to the 
, 

plaintiff, taking all allegations as true." Roth v. Defilice Care. Inc., 700 S.E.2d 183, 188 (W. \La. 

2010) (quoting Sedlock v. Molye, 668 S.E.2d 116, 179 CW. Va. 2008»). "The trial court, in 

appraising the sufficiency of a complaint on a Rule 12(b)(6) motion. should not dismiss the complaint 

unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim 

which would entitle him to relief." SyI. pt., 3, Chapman v. Kane Transfer Co.• 236 S.E.2d 207, 208 

(W. Va. 1977). 
• 

27. Construing the compJaint in the light most favorable to the plaintiff, the Court finds 

that there are sufficient facts pled to overcome dismissa1 at this time and further that the statute of 

limitations has not been offended. 

28. While the Court denies the current motions to dismiss, there remains a concern as to 

the delay in the pursuit of the injunction initially filed in March 2017 and whether the circumstances 

are, at this later date, sufficiept to' warrant relief in Jight ofpossible mitigation by the Defendants. 

Accordingly, it is ORDERED that Defendants' motions to dismiss are DENIED at this 

time. 

The Circuit Clerk of Marion County is hereby directed to provide certified copies of this 

Order to: Jerry A. Carbo, Dj Dawn E. George; and Candace Kraus, 

ENTER: {J~ / 7- ,/-01 7 

~~~U!J~ 
PATRICK N. WILSON, CIRCUIT JUDGE 
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MariQoCounty Circuit Clerk 
I Rhonda starnl 

IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINIA 

Galen Hansen 

Albert Magro 

Plaintiffs 

Civn Action No. 17-C~9 

Judge Wilson 

Vs. 

Fairmont State University (FSU) Board ofGovernors (BOG) 


West Virginia (WV) Higher Education Policy Co:mlldssion (WVHEPC) 


PLAINTIFFS' RESPONSE TO DEFENDANT FSU BOG'S MOTION TO DISMISS PLAINTiFFS' ORIGINAL 

COMPLAINT Under Rule 12(b)(1)(3) and (6) 

Statement of the case 

Plaintiffs Galen Hansen and Albert Magro, seek injunctive relief~ a writ of mandamus and a 

declaratory judgment under the West Virginia Open Meetings Act WV Code § 6-9a.-1 et. seq. and alleging 

that the Fairmont State Board of Governors and the West. Virginia Higher Education Policy Commission 

held secretive meetings. and meetings In executive session to discuss general personnel policies in 

violation of saJd Open Meetings laW. From August 2016 through Oecember 2016, defendants FSU BOG 

and WVHEPC had deliberations and made decisions to establish general personnel policies regarding the 

selection of a new Fairmont State University President. Such deCisions included decisions concerning 

the qualifications for the University President, decisions regarding the make-up of the selection 
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committee, the sourcin$, recruiting and selection processes for the University President. All of these 

decisions were general personnel policy decisions and did not involve the discussion of a sp~cific 

candidate and thus were required to be made in open meetings under WV Code §6-9A-l, et. seq. and 

did not qualify ·for the exception under WV Code §6~9A-4 (b)(2)(A). Further, such closed meetings were 

in direct contravention of the Presidential search rules of procedure upon which the defendant herein 

relies - West Virginia Code R. 133-5-1, et. seq. which requires that the FSU BOG at the least solicit input 

as to the best characteristics and qualities of the President from its constituencies and that this should 

be used In selecting and evaluating candidates. 

Argument and Authority 

Standard for Dismissal 

Under Rule 12. complaints are to read liberally and a circuit court should only dismiss a 

complaint where it Is clear that no relief could be granted ",nder any of set. of facts that could be proved 

consistent with the allegations. State ex. ReI. McGraw v. Scott Runyan Pontiac Buick, Inc. 194 W.Va. 

770 (1995). While a motion to dismiss is the proper method to raise the question of venue and the 

plaintiff is obllgate~ to qemonstrate venue the plaintiffS!n this caSe are able to show that the Marion 

County Circuit Court is the proper venue in this case and that the defendant has ·failed to raise a 

legitimate claim for a motion to dismiss the complaint. 

A.. This coun Is the Proper Venues jor Petitioner's Claim. 

While a motion to dismiss is the proper method to raise the question of venue and the plaintiff 

15 obligated to demonstrate venue the plaintiffs in this case are able to show that the Marion County 
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Circuit Court is the proper venue in this case and that the defendant has failed to raise a legitimate claim 

for a motion to dismiss the complaint the defendant's rely on WV Code §14-2-2(a)(1) to argue that 

venue only rests in the court of Kanawha County for all suits brought against state agencies. While 

Kanawha County is the proper venue for most cases brought-against state agencies there are both 

e~ceptions to §14-2-2 and there are cases that have never fallen under WV Code §14..,2. 

The Purpose of Article 2, Chapter 14 of the WV Code is lito provide a simple and expeditious 

metho" for the consideration of claims against the State that because of the provisions of section 35, 

Article VI of the Constitution of the State...cannot be determined in the regular co~rts oHlle state. Not 

~II claims against the State fall under this provision providing for Constitutional immunity, thus such 

claims are not covered under Articlei4-2. 

In Ables v. Mooney, 164 W.Va. 19 (1979) the WV Supreme Court found that West Virginia's 

constitutional immunity provision does not forbid suits against state agendes or officials where the 

claim is made that respondents are acting unconstitutionally or beyond their lawful powers, or have 

failed to perform a nondiscretionary duty imposed on them by law. The Court clarified that the state 

ConstitutiQnal immunity does not apply to cases "where the claim is made that they are ~ctjng 

unconstitutionally or beyond their laWful powers, or have failed to perform a nondiscretionary duty 

imposed on them by law. In this type of suit, the issue centers on a declaration of thelegallty Or 

legitimacy of their conduct. In this sense, the inquiry focuses on whether their action is beyond the 

legitimate scope of their office, and they become amenable to suit because the claIm is that they have 

acted in a nonofficial capacity. " WV Code §6-9A-l imposes such a clear nondiscretionary duty upon 

government agencie$. In this case, the duty is to conduct meetings In the open. Plaintiffs claim in this 

case is based on the very argument that the state agency defendants have acted beyond their lawful 

powers by holding meetings discussing and making decisions regarding general personnel decisions 

outside of open meetings. 
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The Court In Ables further explained that in "an action or suit instituted bVa person entitled to 

the performance of aduty against the official charged with the perf.ormance of that duty is not a suit 

against the state within the prohibition of Section 35, Article VI of the Constitution of this State...." 

[147 W.Va. at 420, 128 S.E.2d at 452].11 Further, the Court in Ables referred to several cases where suits 

against the state were not barred by the State Constitution in suits requesting a mandamus to require 

"the discharge by a public officer of a nondiscretiQnary £*27] duty." State ex reI. C. J. Langen/elder & 

Son, Inc. v. Ritchie, 154 W.Va. 825,179 S.E.2d 591 (1971); s.ee, e.g., Walls v. Miller, W.Va. ,251 S.E.2Q 

491 (1978); MCl.!ntaineer Disposal Service, Inc. v. Dye" 156 W.Va. 766,197 S.E.2d 111 (1973); Walter v. 

Ritchie, 156 W.Va. 98,193,. S.E.2d 275 (1972). Suits against state actors requesting relief via mandamus 

have been found to faU outside ofthe State Constitutional immunity, "Mandamus may be employed to 

compel a state officer, who has acted arbitrarily, capriciously, or outside the law, to perform his lawful 

duties." State ex reI. Ritchie v. Triplett, 160 W. Va. 599, 236 S.E.2d 474,1977 W. Va.LEXIS 286 (W. Va. 

1977). 

In the immediate case, the plaintiffs are requesting that defendant's BOG and WVHEPC perform 

their duties to make decisions in open meetings. The plaintiffs are reql,lesting that the defendants 

discharge a non-discretionary duty as outlined unq~r WV Code §6J.JA"'1 et. seq, and West Virginia Code 

R. 133-5 et. seq... 

Plaintiffs' claims fall outside of the State Constitutional immunity and thus are not suits against 

the state under Wv Code §14-2. Therefore} this court has personal jurisdiction to hear this case und.er 

WV Code §6-9A-6. 

Further, even if the Court in this case determines that the injunctive and mandamu~ relief 

requested by 'the plaintiffs in this case fall under the purview of Article §14-2, under Rule 12 the Court 

should only dismiss the case when it is clear that "no relief could be granted." In this instance, the 

plaintiffs have requested a declaratory judgment concerning their rights and the defendant's 
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responsibilities under WV Code §p-9A-l et. seq. Request for declaratory judgment are not suits against 

the state under the State Constitution and thus fall outside of the purview of Article 14-2. Doug1f1sS v. 

Koontz, 137 W. Va. 345, 71 S.E.2d 319, when a suit seeks only to construe the statute and direct the 

partie~J is not a suit against the State within the provisions of Article VI, Section 3S of the Constitution of 

West Virginia." W. C. FARLElj etc. v. PArR/eKC. GRANE~ STATE ROAD COMMISSIDNER~ etc. 146 W. Va. 

22; 119 S.E.2d 833; 1960 W. Va. LEXIS 2(1960) 

B. 	 Plpinfi/fs are Not Requlr,d tQ Provide 30 day notice under WV Code 55-17-4 01their Intent to 

sue the FSU BOGtznd the WvHEPC 

WVCode §55-17-4 applies to cases that may expand a state actor's obligations. In this case, 

plaintiffs are merely asking the defendant's FSU BOG and WVHEPC to follow their current statlJtory 

obligations under WV Code § 6-9a-1 et. seq. and West Virginia C9cJe R. 133-5. The curr~nt claim falls 

outside of a suit against the state and therefore# the notice requirement of 55-17-4 should not apply. 

Further, the notice requirements are waived under Wl! Code § 55-17-4 if plaintiffs can show 

Irreparable harm. Unlike the Gomez case cited by the defendants, the cl,Jrrent ~se does not just invoJve 

a priori decision that could be overturned, but Instead Involves an on-going pattern and pr~ctice of 

holding closed meetings in ~ontravention of WV Code 6-9A-l. Since this claim was filed on March 3, 

2017, the FSU BOG and the WVHEPC have held ~f,!veral closed meetings in contravention of 6-9A-l et 

seq. and have scheduled several others. These meetings again are discussing the general ~ersonnel 

decisions concerning the FSU Presidential search. These meetings do not involve the discussion of 

specific candidates. However, if these meeting~ go forward, they will lead to the selection of candidates 

for the Presidential position, creating a situation that would be extremely difficult to be undone without 
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creating a great deal of harm to the candidates and the constituents of the FSU BOG and WVHEPC 

including the plaintiffs in this case. 

In the alternative, even if this court should find that the notice requirement would apply to the 

request for injunctive relief requires the plaintiffs to provide the 30 day notice, the motion to dismiss 

should be denied in regards to the declaratory judgment. 

c. 	 Theplalntlf/S in this case have met their burden to state a daim find thus the defendant's 


1.2(b)(S) motion should be denied. 


Defendants argue that the plaintiffs should be barred by the 120 day statute of 

limitation under WV Code §6-9a-1. The Defendant's 12(b)(6) motion should be denied for three 

reasons: 

1. 	 The plfJlntiffs' claim includes a series of meetings that constitUte a pattern or practice on the 

part of the defendants. These viplalions of the Open Meetings law occurred both before and 

after November 3, 2016 as indicated in the plaintiffs' initial complaint. 

2. 	 The plaintiff's claim is nQt time barred by the 120 day s~tute of liiTlitation under WV Code §6. 	 . 

9a-6 as a result of the discovery rule. Ifln tort actions, unless there is a clear statutory 

prohibition to its application, under the discovery rule the statute of limitations begins to run 

when the plaintiff knows. or by the exercise of reasonable diligence. should know (l) that the 

plaintiff has been injured, (2) the identity of the entity who owed the plaintiff a duty to act with 

due care, and who may have engaged in conduct that breached that duty, and (3) that the 

conduct of that entity has a causal relation to the injury, Gaither v. City Hasp., Inc., 199 W.Va. 
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706,487 S.E.2d 901 (1997). "{t]he 'discovery rule' is generally applicable to all torts, unless 

there is a clear statutory prohibition of its application." Worley, 220 W.Va. at 638-39 n.7, 648 

S.E.2d at 625-26 n.7 (citing Syl. Pt. 3, Cart v. Marcum, 188 W.Va. 241, 423 S.E.2d 644 (1992), 

overruled on other grounds in Dunn, 225 W.V~. ~t 51-52, 689 S.E. 2d at 263-64). 

In this case, the plaintiff's had no way of knowing that the defendants FSU BOG and 

WVHEPC were engaged in rneetings concernIng general personnel policies regarding the 

selection of the FSU President until they were Informed ofsuch mee1;ings via the faculty Senate 

meeting on November 8, 2016. The FSU BOG and the WVHEPC had failed to ·provide minutes of 

the meetings that occurred between October 2016 and December 2016 as required under WV 

Code §6-9a-S. The fSU BOG and the WVHEPC did not place these meetings on the agenda of 

such meetings, The plaintiffs had no reason to suspect such meetings were occurring and 

clearly had no reason to know such meetings were occurring until the Senate meeting of 

November BJ 2016. Thus the 120 day statute of limitation began to run on November 8, 2016 

al1d the plaintiffs filed the complaint in a timely fashion. 

3. 	 Again, even if this Court should find that the statute of limitations began to run prior to 

November 8] 2016, such statute of limitat.io,", is not relevant to the request for declaratory 

judgment which can be decided without the corresponding allegations of viQlation of WV Code 

6-9A~1. 

D. 	 The Pla1ntiffs Complaint does flot request the Court to Order Actiem by the Soard in Vlolotion 0/ 

AppliCtlble Statutes or Legislotive Rules. 

West Virginia Code §6-9A-4 permits narrow exceptions to the requirement for public agencies 

such as the defendants to hold meetings in open public meetings. One of these exceptions is WV Code 
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§6-9A-4(b)(2)(A) which applies to matters arising In the appointment, employment, retirement 

promotion, transfer, demotions, disciplining, resignation, discharge or dismissal or compensation of a 

public officer. The WV Ethic Board has recognized this exception applies when the personnel issue to be 

discussed related to a specific Individual. OMAO 2008-10. The exception is meant to protect the privacy 

of individuals in regards to certain employment decisi.ons. However, Wit Code §6-9A-4(b)(2)(B) clearly 

states that "General personnel poliCY issues may .not be discuss or considered in a closed meeting." The 

WVHEPC itself in its trainin~ has recognized that general personnel policies cannot be held in executive 

sfassion (see attachment A). Determination of the qualifications for a position~ the process to recruit and 

select candidates for a position and the make-up of the selection committee for said proc€ss do not 

relate to a specific individual, but instead faU under general personn~1 policies under WV Code§ 6~9A-4-

2(b)-2(B). There is nothing under West Virginia Code R. 133-5 that prohibits the FSU BOG or the 

WVHEPC from having general personnel policy discussions including discussions of the qualifications for 

the pOSition of a University PreSident, the recruitment and selection proc;:e$S for suth an open position in 

an open meeting. In fact~ West Virginia Code R. 133-5-2.1 requires that the process for seJecting a 

University President include that the BOG solicit input from constituents regarding the qualifications for 

such a position and that such input be used in selecting and evaluating candidates. Such a meeting 

would need to be held in an open meeting under WVCode §6-9A-l et. seq and does not meet any of the 

exceptions under WV Code 6-9A4. Plaintiffs have not requested in any way, shape or form that the 

BOG expose any Information about a specific candidate as wOl,lld be prohibited under West Virginia 

Code R. 133-5-2.4. 

Even jfthe FSU BOG and WVHEPC have been in discussions relatin~ to a specific individual under 

the WV Code § 6-9A-4(b)(2)A) exception, such proposed execlItive session should have been listed on 

the agenda with specificity or announced with specificity before the government agency could enter 

into executive session OMAO 2008-17.. , the board should have announced and voted on the move to 
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an executive session during an open meeting, the board should have kept minutes of the executive 


session and the board should not have made decisions regarding in executive session. Action also 


should not have been taken on the matters unless they were listed in the agenda OMAO 2003-04, 


For the reasons stated herein, Plaintiffs request that the Court deny Defendants' Motion to Dismiss 

Plaintiffs' Original Complaint. 

Respectfully $ubmitted~ 

Jerry A. Carbo II 


614 Eric Drive 


(304)629-0786 


wv Bar # 9238 


Shippensburg~ P A 17257 
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