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I. QUESTIONS PRESENTED 


1. 	 Whether the Respondent Judge exceeded his judicial powers by exercising subject matter 

jurisdiction over the parties in violation of West Virginia Code § 55-17-3(a)(1) (2008). 

2. 	 Whether the Respondent Judge exceeded his judicial powers in violation of the exclusive 

venue statutes of West Virginia Code § 14-2-2 (1976) by interpreting the text of West 

Virginia Code § 14-2-2a (2004) as including institutions of higher education against the 

clear language ofthe Legislature. 

II. SUMMARY OF ARGUMENT 

The West Virginia Higher Education Policy Commission (hereinafter "Policy 

Commission"), respectfully objects to the Circuit Court's Order Denying Defendants' Motions to 

Dismiss Plaintiffs' Cause of Action Under Rule 12(b)(1), (3), and (6) and files the instant West 

Virginia Higher Education Policy Commission's Response in Support of Petitioner's Writ of 

Prohibition to prohibit the lower court from maintaining jurisdiction in this matter upon grounds 

that its detennination constitutes clear legal error. Appendix, p. 000001-8. The Circuit Court lacks 

venue and jurisdiction over the matter and committed clear legal error in disregarding statutes that 

establish proper venue solely in Kanawha County as against a state agency and require that thirty

days' pre-suit notice be provided to the Attorney General. Failure to vacate the Circuit Court's 

Order will cause the Policy Commission and Petitioner Fairmont State University Board of 

Governors (hereinafter "Board of Governors" or "Petitioner") the irreparable harm ofproceeding 

in unnecessary litigation, outside the seat of government, over which the Circuit Court has no 

jurisdiction, which harm cannot be cured by a post-adjudicatory appeal. 

III. 	 STATEMENT REGARDING ORAL ARGUMENT AND DECISION 
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The Policy Commission states that oral argument is necessary under West Virginia Rules 

ofAppellate Procedure 18(a). The Policy Commission further states that argument should be set 

pursuant to West Virginia Rules ofAppellate Procedure 19(a). In particular, this case involves an 

assignment of error in the application of settled law and further, claims an unsustainable exercise 

ofdiscretion where the law governing that discretion is settled. The Policy Commission contends 

that this case is appropriate for a Memorandum Decision. 

IV. ARGUMENT 

A. 	 Issuance of a Writ of Prohibition is Appropriate Under the Standard Established by 
this Court. 

The central issue in the present matter is whether the Circuit Court of Marion County 

abused its discretion under West Virginia Code §§14-2-2 and 55-17 -3( a)(I) when it denied 

Defendants' Motions to Dismiss and retained jurisdiction in the matter in clear violation ofstatutes 

establishing venue solely in Kanawha County when against a state agency defendant, and requiring 

thirty-days' pre-suit notice to the Attorney General prior to filing suit against a state agency. 

Appendix, p. 000001-8. 

The Petition for Writ ofProhibition is appropriate pursuant to Article VIII, Section 3 ofthe 

West Virginia Constitution, granting the Supreme Court of Appeals original jurisdiction in 

prohibition, and pursuant to West Virginia Code §53-1-1. In addition, the Petition is appropriate 

pursuant to Rule 16(a) of the West Virginia Rules of Appellate Procedure. "That the issue of 

venue may properly be addressed through a writ of prohibition is well-settled." State ex rei. 

Thornhill Group, Inc. v. King, 233 W.Va. 564, 567, 759 S.E.2d 795, 798 (2014). "In State ex rei. 

Riffle v. Ranson, 195 W.Va. 121, 464 S.E.2d 763 (1995), we explained our preference for 

'resolving this issue [ venue] in an original action" given the "inadequacy of the relief permitted 

by appeal.' Id. at 124,464 S.E.2d at 766." State v. King, at 567, 759 S.E.2d at 798. 
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B. 	 The Respondent Judge Exceeded his Judicial Power by Exercising Subject Matter 
Jurisdiction Under the Pre-requisites of West Virginia Code § 55-17-3(a)(1). 

The Circuit Court committed clear legal error in failing to properly apply West Virginia 

Code § 55-17-3(a)(I) which requires Plaintiffs below (hereinafter "Respondents") to provide 

thirty-days' pre-suit notice to the Attorney General. Appendix, p. 000005-6. 

In pertinent part, the statute provides "[ n ]otwithstanding any provision of law to the 

contrary, at least thirty days prior to the institution of an action against a government agency, 

the complaining party or parties must provide the chief officer of the government agency and the 

Attorney General written notice[.]" Id. (emphasis supplied). The Parties do not dispute that the 

Policy Commission and Board of Governors are both state agencies. Appendix, p. 000003. The 

only circumstances where these notice provisions "do not apply [is] in actions seeking injunctive 

relief where the court finds that irreparable hann would have occurred if the institution of the 

action was delayed by the provisions of this subsection." Id. The Circuit Court plainly erred in 

upholding Respondents' failure to provide notice, because Respondents failed to pursue injunctive 

relief. Appendix, p. 000008. In fact, the lower court observed, and noted concern, as to 

Respondents' failure to pursue injunctive relief, yet still held that Respondents were not subject to 

the pre-suit notice requirement. Appendix, p. 000008. Additionally, any assertion by Respondents 

that a pre-suit notification delay would cause irreparable hann is readily defeated by their failure 

to pursue injunctive relief. As the Circuit Court's decision blatantly contradicts the clear language 

of West Virginia Code 55-17-3(a)(I), there is no basis for the lower court's conclusion that pre

suit notice was not required. Appendix, p. 000006. 

This Court has consistently held that a lower court's failure to apply the statutory notice 

requirement is reversible error. "This Court is ofthe opinion ... that the Circuit Court's conclusion 

in that regard would render the provisions of W. Va. Code, 55-17-3(a)(1) (2002), of no 
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consequence, especially in VIew of the statute's mandatory language to the effect that 

'[n]otwithstanding any provision of law to the contrary,' the required notice 'must' be given." 

State ofW. Va. ex rei. West Virginia Regional Jail Authority v. Henning, No. 33059, at 2-3 (W.Va. 

filed June 13,2006) (per curiam order). "Accordingly, the motion to dismiss should have been 

granted, and, regardless ofwhether in denying the motion the Circuit Court was acting without or 

in excess of its jurisdiction, relief in prohibition is appropriate." Id. at 1. 

C. 	 The Respondent Judge Committed Error in Determining Marion County is an 
Appropriate Venue. 

1. 	 Considerations of venue when two separate State agencies are parties to a suit 
should be interpreted under West Virginia Code § 14-2-2 over a separate general 
venue statute. 

The present matter centers around suit having been filed against two separate state 

agencies. Appendix, p. 000005. The Parties do not dispute that the Policy Commission and Board 

ofGovernors are state agencies. Appendix, p. 000003. The law is well-settled that any suit against 

a state agency must be brought in Kanawha County. The specific venue provisions of West 

Virginia Code §14-2-2(a) provide in relevant part: "The following proceedings shall be brought 

and prosecuted only in the circuit court ofKanawha County: (1) Any suit in which the governor, 

any other state officer, or a state agency is made a party defendant". In addition, West Virginia 

Code § 6-9A-6 provides that the county where a State Agency regularly meets is the proper venue 

to enforce matters regarding the Open Governmental Proceedings Act (hereinafter "OGP A"). 

Where an OGPA violation is alleged, "[t]he circuit court in the county where the public agency 

regularly meets has jurisdiction to enforce this article upon civil action commenced by any citizen 

of this state within one hundred twenty days after the action complained of was taken or the 

decision complained of was made." Id. As the Policy Commission regularly meets in Kanawha 

4 




County, Kanawha County Circuit Court is the proper and exclusive venue for any suit against it 

alleging an OGP A violation. Appendix, p. 000003-4. 

Significantly, the Circuit Court acknowledged that venue lies in Kanawha County for the 

Policy Commission under West Virginia Code § 6-9A-6 because it is a state agency that regularly 

meets in Kanawha County. Appendix, p. 000004. Yet the lower court seemingly disregarded these 

facts to conclude that the Board of Governors is the primary actor, and therefore the law as it 

applies to venue for the Policy Commission is irrelevant. Appendix, p. 000004-5. 

The Circuit Court erred in determining that the general venue provisions of West Virginia 

Code § 6-9A-6, as applied to the regular meeting place of the Board of Governors in Marion 

County, superseded the specific venue provisions of West Virginia Code §14-2-2(a) which limit 

venue solely to Kanawha County. Appendix, p. 000003-5. Even assuming arguendo that the 

general venue provisions of West Virginia Code § 6-9A-6 would prevail, which the Policy 

Commission adamantly maintains they do not, venue would still rest solely in Kanawha County 

because that is where the Policy Commission is located and regularly holds its meetings. 

Appendix, p. 000003. Yet the law and facts notwithstanding, the lower court held that Kanawha 

County was not the required venue because the Policy Commission is a secondary actor. Appendix, 

p.000004. Such decision is completely contradictory to West Virginia Code §14-2-2(a) as well as 

this Court's prior holdings. Even assuming arguendo that the lower court correctly determined 

that venue is proper in Marion County because the Board ofGovernors regularly holds its meetings 

there, which the Policy Commission strongly argues it is not, the lower court erred in determining 

that venue is also proper for the Policy Commission. Appendix, p. 000005. This Court has held 

that the general rule that once venue is proper for one defendant, it is proper for all other defendants 

subject to process, "does not usually apply when one of the defendants is 'the governor, any 

5 




other state officer, or a state agency"'. Smith v. Maynard, 186 W. Va. 421,422,412 S.E.2d 822, 

823 (1991) (emphasis supplied). "When a state officer is properly made a party defendant in a 

civil action, venue is controlled and determined by W. Va. Code § 14-2-2." Id. at 421, 412 S.E.2d 

at 822, Syllabus Point 2. "Actions wherein a state agency or official is named, whether as a 

principal party or third-party defendant, may be brought only in the Circuit Court of Kanawha 

County." Syllabus Point 2, State ex reI. West Virginia Real Estate Appraiser Licensing and 

Certification Board v. Chiles, 234 W.Va. 125, 763 S.E.2d 663 (2014). "This Court has 

previously utilized a writ of prohibition to preclude a trial court from proceeding to hear a 

case where venue was improper under W. Va. Code § 14-2-2". State ex reI. Stewart v. Alsop, 

207 W.Va. 430, 435, 533 S.E.2d 362, 367 (2000) (per curiam) (internal citations omitted) 

(emphasis supplied). This Court has "consistently held that the provisions of W. Va. Code § 14

2-2, as amended, are exclusive and controlling as to other general venue provisions." Id. at 

434, 533 S.E.2d at 366 (internal citations omitted) (emphasis supplied). "It is equally clear that 

such a mandamus action must be brought in the Circuit Court of Kanawha County because the 

[defendant] and its members constitute a public agency, and public officials are entitled to the 

benefit of the venue provisions of W. Va. Code § 14-2-2." Id. at 434,533 S.E.2d at 366 (internal 

citations omitted) (emphasis supplied). "When a state officer is properly made a party defendant 

in a civil action, venue is controlled and determined by W. Va. Code § 14-2-2." Id. at 434, 533 

S.E.2d at 366 (internal citations omitted) (emphasis supplied). Furthermore, "[t]he venue for a 

proceeding in mandamus against the State Road Commission is in Kanawha County, 

notwithstanding that a private corporation is a joint defendant along with such Commission." 

Id. at 434,533 S.E.2d at 366 (internal citations omitted) (emphasis supplied). "[A] public agency 
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· .. is entitled to the special venue provisions ofW. Va. Code, 14-2-2".Id. at 434,533 S.E.2d at 

366. 

It is unmistakable that proper venue in the instant matter lies exclusively in Kanawha 

County, and the Circuit Court committed clear legal error in concluding that venue was proper in 

Marion County. Appendix, p. 000005. Accordingly, the Circuit Court's finding that venue was 

proper in Marion County and its order denying the Board ofGovernors' and Policy Commission's 

Motions to Dismiss must be reversed. Appendix, p. 000005, 8. 

Regarding the specific venue provisions of West Virginia Code § 14-2-2 at issue in this 

matter, this Court has held that "[t]he manifest purpose of this section is to prevent the great 

inconvenience and possible public detriment that would attend if functionaries of the state 

government should be required to defend official conduct and state's property interests in sections 

of the commonwealth remote from the capital." Hesse v. State Soil Conservation Comm., 153 

W.Va. 111, 120, 168 S.E.2d 293, 298, (1969) (internal citations omitted). Additionally, requiring 

venue in Kanawha County ensures more uniform decisions regarding state agencies, and is 

consistent with the requirement that all appeals, statewide, from the Public Employees Grievance 

Board must be brought solely in Kanawha County. As such, the Policy Commission and Board of 

Governors are without alternatives to the Writ of Prohibition and the relief sought is not available 

in any other court. 

2. 	 Venue considerations involving Fairmont fall under West Virginia Code § 14-2-2, 
as the related code section, West Virginia Code § 14-2-2a, does not confer venue on 
Fairmont. 

The Circuit Court erred in engaging in an analysis ofthe clear and unambiguous language 

in West Virginia Code § 14-2-2a that ultimately expanded its application far beyond that which 

the statute explicitly states. Appendix, p. 000004. West Virginia Code § 14-2-2a excludes Marshall 
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University, West Virginia University, and their respective affiliates, only, from the specific venue 

provisions of West Virginia Code § 14-2-2. In pertinent part, West Virginia Code § 14-2-2a 

provides: 

(a) Notwithstanding the provisions of section two of this 
article, any civil action in which the West Virginia University board 
of governors, West Virginia University, [or] the West Virginia 
University Medical School ... is made a party defendant, shall be 
brought in the circuit court ofany county wherein the cause ofaction 
arose, unless otherwise agreed by the parties. 

(b) Notwithstanding the provisions of section two of this 
article, any civil action in which Marshall University board of 
governors, Marshall University, [ or] the Marshall University School 
of Medicine . . . is made a party defendant, shall be brought in the 
circuit court ofany county wherein the cause of action arose, unless 
otherwise agreed by the parties. 

Quite obviously, this statute does not reference any other college or university, nor the Policy 

Commission, yet the lower court construed the language to include all public colleges in the state, 

and by association, the Policy Commission. Appendix, p. 000004. To affirm such a holding would 

render West Virginia Code § 14-2-2 entirely meaningless for all state agencies, as such 

interpretation extends West Virginia Code § 14-2-2a far beyond the two named universities and 

applies the provisions to an unnamed state agency. Statutory construction requires that the plain, 

obvious and rational meaning of a statute is always to be preferred to any curious, narrow, 

overbroad or strained construction. See Bray v. Com., 9 Va. App. 417, 388 S.E.2d 837 (Va. 1990) 

and Thompson v. Chesapeake & 0. Ry. Co., 76 F. Supp. 304 (S.D.W.V. 1948). This Court has 

consistently held that "[ w ] here the language of a statute is free from ambiguity, its plain meaning 

is to be accepted and applied without resort to interpretation." Frymier v. Higher Educ. Policy 

Com'n, 221 W.Va. 306,311 655 S.E.2d 52, 57 (2007) (per curiam) (internal citations omitted). 

"The primary object in construing a statute is to ascertain and give effect to the intent of the 

Legislature." !d. at 311, 655 S.E.2d at 57. "Where the language of a statute is clear and without 
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ambiguity the plain meaning is to be accepted without resorting to the rules of interpretation." Id. 

at 311, 655 S.E.2d at 57. "When a statute is clear and unambiguous and the legislative intent is 

plain, the statute should not be interpreted by the courts, and in such case it is the duty ofthe courts 

not to construe but to apply the statute. Id. at 311-312, 655 S.E.2d at 57-58. "A statutory provision 

which is clear and unambiguous and plainly expresses the legislative intent will not be interpreted 

by the courts but will be given full force and effect." Id. at 312,655 S.E.2d at 58. 

The clear and unambiguous language in West Virginia Code § 14-2-2a does not warrant 

interpretation, and certainly does not apply to the Fairmont State University Board of Governors 

or the Policy Commission. The legislature included Marshall University and West Virginia 

University, only, which is consistent with the greater operational flexibilities and autonomy that 

the legislature has applied to Marshall University and West Virginia University in many other 

areas, but has refrained from extending to all other public colleges and universities in the state. See 

West Virginia Code § 18B-3-1. Had the legislature intended for other universities or the Policy 

Commission to be included in the venue provisions of West Virginia Code § 14-2-2a, it would 

have named them in the statute. 

This Court has previously recognized that "[i]n the interpretation of 
statutory provisions the familiar maxim expressio unius est exclusio 
alterius, the express mention of one thing implies the exclusion of 
another, applies." Syl. pt. 3, Manchin v. Dunfee, 174 W.Va. 532, 
327 S.E.2d 710 (1984); see also State ex rei. Riffle v. Ranson, 195 
W.Va. 121, 128,464 S.E.2d 763, 770 (1995) ("Expressio unius est 
exclusio alterius (express mention ofone thing implies exclusion of 
all others) is a well-accepted canon of statutory construction.") 
(citing Brockway Glass Co. Inc., Glassware Div. v. Caryl, 183 
W.Va. 122,394 S.E.2d 524 (1990); Dotts v. TaressaJ.A., 182 W.Va. 
586,591,390 S.E.2d 568, 573 (1990)). The expressio unius maxim 
is premised upon an assumption that certain omissions are 
intentional. As the Court explained in Riffle, "[i]f the Legislature 
explicitly limits application of a doctrine or rule to one specific 
factual situation and omits to apply the doctrine to any other 
situation, courts should assume the omission was intentional; courts 
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should infer the Legislature intended the limited rule would not 
apply to any other situation." 195 W.Va. at 128,464 S.E.2d at 770. 

State v. Euman, 210 W.Va. 519,523-524,558 S.E.2d 319, 323-324 (2001). "Where the language 

ofa statute is clear and without ambiguity the plain meaning is to be accepted without resorting to 

the rules of interpretation." SyI. Pt. 2, King v. West Virginia's Choice, Inc., 234 W.Va. 440, 766 

S.E.2d 387 (2014) (internal citations omitted). "It is not for this Court arbitrarily to read into a 

statute that which it does not say. Just as courts are not to eliminate through judicial interpretation 

words that were purposely included, we are obliged not to add to statutes something the 

Legislature purposely omitted." SyI. Pt. 11, in part, Brooke B. v. Ray, 230 W.Va. 355, 738 S.E.2d 

21 (2013) (emphasis supplied). Moreover, "[a] statute, or an administrative rule, may not, under 

the guise of 'interpretation,' be modified, revised, amended or rewritten." Syllabus point 1, 

Consumer Advocate Division v. Public Service Commission, 182 W.Va. 152, 386 S.E.2d 650 

(1989). "A statutory provision which is clear and unambiguous and plainly expresses the 

legislative intent will not be interpreted by the courts but will be given full force and effect." State 

ex rei. Marshall Cty. Com'n v. Carter, 225 W.Va. 68, 74, 689 S.E.2d 796, 802 (2010) (internal 

citations omitted). It is well-settled that courts will not read into a statute that which is does not 

say, and where a statutory provision is clear and unambiguous and plainly expresses the legislative 

intent, it will not be interpreted by the courts but will be given full force and effect. "When a 

statute is clear and unambiguous and the legislative intent is plain, the statute should not be 

interpreted by the courts, and in such case it is the duty of the courts not to construe but to apply 

the statute." Syllabus Point 2, Reed v. Haynes, 238 W.Va. 363, 795 S.E.2d (2016) (memorandum 

decision) (internal citations omitted). 

In the instant matter, the controlling language of West Virginia Code § 14-2-2 is clearly 

defined and unambiguous. It leaves no room for interpretation or case-by-case analysis. Likewise, 
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West Virginia Code § l4-2-2a is clearly defined and unambiguous. The Circuit Court committed 

reversible error in disregarding the clear, unambiguous and controlling language of West Virginia 

Code § 14-2-2, as well as the clear and unambiguous language of West Virginia Code § l4-2-2a, 

and concluding that venue was proper in Marion County. Accordingly, the Circuit Court's Order 

must be reversed. 

V. CONCLUSION 

Wherefore, the West Virginia Higher Education Policy Commission respectfully requests 

that this Honorable Court: 

1. 	 Grant the Petition, thereby reversing the decision of the Circuit Court ofMarion County; 

2. 	 Stay all proceedings in the Circuit Court of Marion County, West Virginia, in civil action 

Galen Hansen and Albert Magro v. Fairmont State University Board of Governors and 

West Virginia Higher Education Policy Commission, Civil Action No. 17-C-69, pending 

resolution of the issues raised in the Petition; and 

3. 	 Order such other relief as this Honorable Court deems just and proper. 

Respectfully submitted, 

WEST VIRGINIA HIGHER EDUCATION 

POLICY COMMISSION, 


By Counsel, 


CANDACE KRAUS / State Bar No. 6568 
Deputy General Counsel 
West Virginia Higher Education Policy Commission & 
West Virginia Community and Technical College System 
1018 Kanawha Boulevard, East 
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8th Floor - Legal Division 
Charleston, West Virginia 25301 
Telephone: 304-558-2102 
Facsimile: 304-558-4820 
candace.kraus@wvhepc.edu 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


State of West Virginia ex reI. Fairmont State University 

Board of Governors, 

Petitioner, 


vs.) No. 17-0630 


The Honorable Patrick N. Wilson, 

Judge of the Circuit Court of Marion County, West Virginia; 

Galen Hansen; Albert Magro; and 

West Virginia Higher Education Policy Commission, 

Respondents. 


CERTIFICATE OF SERVICE 

I, Candace Kraus, Deputy General Counsel, and Counsel for the West Virginia Higher 

Education Policy Commission, verify that on August 9, 2017, I served a true copy of West Virginia 

Higher Education Policy Commission's Response in Support ofPetitioner's Writ ofProhibition, 

upon counsel for Respondents as indicated below by u.S. Mail to the addresses below and sent 

copies to the additional counsel listed below by u.S. Mail: 

Honorable Patrick N. Wilson Dawn E. George 
Marion County Courthouse Assistant Attorney General 
P.o. Box 629 West Virginia Higher Education Policy Commission 
219 Adams Street Legal Division _8 th Floor 
Fainnont, West Virginia 26554 1018 Kanawha Boulevard, East 

Charleston, WV 25301 

Jerry A. Carbo, II, Esq. 
614 Eric Drive 
Shippensburg, P A 17257 

Candace Kraus / WV State Bar No. 6568 
Deputy General Counsel 
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