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Respondents. 
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INTRODUCTION 


The Defendants argue that Plaintiff's failure to hire claim should be dismissed 

pursuant to the two-year statute of limitations despite the fact that it is uncontroverted 

that the claim was filed within approximately nine months of the defendants' decision 

not to hire him. The Circuit Court properly rejected the arguments of the defendants and 

denied their Motion To Dismiss. 

ARGUMENT 

Petitioners seek the "extraordinary" remedy of a writ of prohibition to challenge a 

Circuit Court ruling denying their motion for summary judgment. See, e.g., State ex reI. 

Fillinger v. Rhodes, 230 W. Va. 560, 564, 741 S.E.2d 118, 122 (2013) (writ of 

prohibition is extraordinary in nature). This Court has noted its "restrictive" employment 

of the writ, State ex reI. W. Va. Fire & Cas. Co. v. Karl, 199 W. Va. 678, 683, 487 S.E.2d 

336, 341 (1997), and held that it "may not be used as a substitute for a [direct] appeal." 

Fillinger, 230 W. Va. at 564, 741 S.E.2d at 122. In cases where prohibition is sought 

against judges, this Court has underscored these principles: "prohibition... against 

judges [is a] drastic and extraordinary remed[y] ... reserved for really extraordinary 

causes." State ex reI. Michael A.P. v. Miller, 207 W. Va. 114, 122,529 S.E.2d 354,362 

(2000) (emphases added) (internal quotation marks omitted). 

This Court has delineated five factors to consider before issuing a writ of 

prohibition: "(1) whether the party seeking the writ has no other adequate means, such as 

direct appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or 

prejudiced in a way that is not correctable on appeal; (3) whether the lower tribunal's 

order is clearly erroneous as a matter of law; (4) whether the lower tribunal's order is an 
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oft repeated error or manifests persistent disregard for either procedural or substantive 

law; and (5) whether the lower tribunal's order raises new and important problems or 

issues of law of first impression." Syi. pt. 4, State ex reI. Hoover v. Berger, 199 W. Va. 

12,483 S.E.2d 12 (1996). 

Defendants gloss over most of these factors in their Petition and instead focus on 

the argument that the decision of the Circuit Court was clearly erroneous as a matter of 

law. This assertion is without merit. 

The following uncontroverted facts alleged in Plaintiff's Complaint were noted by 

the Circuit Court in its Order: 1 

• 	 The Plaintiff's employment at defendants' mine was terminated on April 

11,2012; 

• 	 The defendants' mine was idled from April 2012 to January 2014; 

• 	 In January 2014, the Plaintiff sought employment with the defendants at 

the newly reopened mine; 

• 	 Defendants did not hire the Plaintiff; 

• 	 Plaintiff filed his cause of action for failure to hire him based upon his 

disability and/or age on September 12,2014. 

I "[AJ trial court, in appraising the sufficiency ofa complaint on a Rule 12(b)(6) motion, should 
not dismiss the complaint unless it appears beyond doubt that the plaintiff can prove no set of facts in 
support of his claim which would entitle him to relief." Syl. pt. 3, Chapman v. Kane Transfer Company, 
160 W.Va. 530, 236 S.E.2d 207 (1977), quoting Conley v. Gibson 355 U.S. 41, 45-46 (1957); see also Syl. 
pt. 2, Sticklen v. Kittle. 168 W.Va. 147,287 S.E.2d 148 (1981); Syl., Flowers v. City of Morgantown 166 
W.Va. 92,272 S.E.2d 663 (1980); F.D. Cleckley, R.J. Davis, L.J. Palmer, Litigation Handbook on West 
Virginia Rules of Civil Procedure § 12(b)(6) (Juris Pub.2006). Moreover, "[tJhe Complaint is to be 
construed in the light most favorable to the Plaintiff." Higbmark West Virginia. Inc. v. Jamie, 221 W.Va. 
487,492,655 S.E.2d 509, 514 (2007). 

"Complaints are to be read liberally as required by the notice pleading theory underlying the West 
Virginia Rules of Civil Procedure." State ex reI. McGraw v. Scott Runyan Pontiac-Buick. Inc., 194 W.Va. 
770, 776, 461 S.E.2d 516, 522 (1995); Mandolidis v. Elkins Indus .. Inc.. 161 W.Va. 695, 246 S.E.2d 907 
(1978); John W. Lodge Distrib. Co.. Inc. v. Texaco. Inc .. 161 W.Va. 603,245 S.E.2d 157 (1978). 
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(A.R. at 94). 

Moreover, the Circuit Court properly concluded that the Plaintiffs cause of action 

for failure to hire him began to run in January of2014. 

It is also apparent that the Plaintiff could not have filed an 
action for a failure to hire in violation of the West Virginia 
Human Rights Act until after defendants did not hire him in 
January of2014. 

The statute of limitations for employment 
discrimination cases brought to enforce 
rights under the West Virginia Human 
Rights Act, W.Va. Code §§ 5-11-1 to -20 
(2013), including allegations of 
discriminatory failure to hire, begins to run 
from the date a plaintiff first learns of the 
adverse employment decision. 

Syl.Pt.2, Metz v. E. Associated Coal, LLC, 2017 WL 
1368961, at 1 (W. Va. Apr. 6,2017) (emphasis added). 

There is nothing clearly erroneous about this finding from the Court. In fact, as 

shown above, it is based upon a syllabus point from a case this Court decided this year. 

Nevertheless, the defendants argued before the Circuit Court that several out-of

state cases would suggest that because Plaintiff did not file his wrongful termination suit 

within the statute oflimitations, his failure to hire claim should also be dismissed. (A.R. 

at 77-79). The defendants cite those same cases to the Court now. 

Importantly, there is no West Virginia jurisprudence that supports the defendants' 

position? The West Virginia case cited by the defendants, Indep. Fire Co. No.1 v. W. 

Virginia Human Rights Comm'n, 180 W. Va. 406, 376 S.E.2d 612 (1988), relates only to 

when a discriminatory discharge cause ofaction begins to run. 

2 If there is no binding authority for the defendants' position, the Circuit Court's decision cannot be 
"clearly erroneous" as asserted by defendants. 
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We find Ricks and the other authorities persuasive and, 
therefore, adopt the rule that in cases alleging a 
discriminatory discharge from employment under 
W.Va.Code, 5-11-10, the time period for filing a complaint 
with the HRC ordinarily begins to run on the date when the 
employer unequivocally notifies the employee of the 
termination decision. 

Id. at 411,617. 

The out-of-state case that the defendants principally rely upon for their argument 

is Burnham v. Amoco Container Co., 755 F.2d 8936 (11 th Cir. 1985). This case states 

that "a failure to rehire subsequent to a discriminatory firing, absent a new and concrete 

act of discrimination in the refusal to rehire itself, cannot resurrect the old discriminatory 

act ..." Id. at 894-95. 

Without even addressing whether West Virginia would adopt this principle, the 

Circuit Court properly disposed of the defendants' argument. 

Defendants cite the Court to a line of cases which stand for 
the proposition that "a failure to rehire subsequent to a 
discriminatory firing, absent a new and concrete act of 
discrimination in the refusal to rehire itself, cannot 
resurrect the old discriminatory act ..." (See Defendants' 
Response Brief at 3, quoting Burnham v. Amoco Container 
Co., 755 F.2d 893, 894-95 (11 th Cir. 1985)). 

Nevertheless, defendants do not explain how two distinct 
employment decisions, a termination and a failure to hire, 
nearly two years apart, can be considered the same act of 
discrimination under the law for purposes of the statute of 
limitations. It is apparent that the failure to hire claim after 
the mine reopened was a separate and distinct decision 
from the termination nearly two years prior. 

(A.R. at 94-95) (emphasis added). 

Later in its Order the Court reaffirmed its finding that the failure to hire the 

Plaintiff constituted a separate and distinct act of discrimination. 
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Accordingly, because the statute of limitations on 
Plaintiff's claim of a discriminatory failure to hire did not 
begin to run until Plaintiff knew in approximately January 
2014 of the adverse employment action, Plaintiff s claim is 
not barred by the statute oflimitations. 

Because the failure to hire the Plaintiff was a separate and 
distinct act of alleged discrimination and the statute of 
limitations did not begin to run until the Plaintiff became 
aware of the defendants' failure to hire him in January 
2014, defendants' argument that Plaintiff's failure to hire 
claim was filed outside the statute of limitations is 
incorrect. Therefore, the Court hereby DENIES 
defendants' Motion To Dismiss with respect to the 
Plaintiff s failure to hire claim. 

(A.R. at 95-96). 

It is apparent, given the facts above, that both West Virginia jurisprudence as well 

as those cases cited by the defendants from other jurisdictions support the decision of the 

Circuit Court to deny the defendants' Motion To Dismiss. 

Because the Circuit Court's order is not clearly erroneous, that particular factor 

weighs in favor of denying the Petition for Writ of Prohibition. Regarding the other 

factors, it is obvious that any error made by the Circuit Court is fully correctable on 

appeal. Moreover, the defendants did not even assert that the Circuit Court's order is an 

"oft repeated error" or that the order "raises new and important problems". Accordingly, 

each of the factors to be considered when determining whether a writ of prohibition is 

appropriate weighs in favor ofdenying the defendants' Petition. 

CONCLUSION 

Based upon the foregoing, it is apparent that the Circuit Court correctly denied the 

Defendants' Motion To Dismiss. Further, it is also clear that a writ of prohibition is 
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improper as none of the five factors weigh in favor of such a remedy. Therefore, 

Defendants' Petition For Writ Of Prohibition should be denied. 

Respectfully submitted, 

LARRY ADKINS, 

By Counsel 


PatlI L. Frampto , SB#9340) 

ATKINSON & OLAK, PLLC 

P.O. Box 549 

Charleston, WV 25322-0549 

(304) 346-5100 


Matthew M. Hatfield (WVSB #8710) 

HATFIELD & HATFIELD, PLLC 

221 State Street, Suite 101 

Madison, WV 25130 

(304) 369-1162 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

STATE OF WEST VIRGINIA ex reI. 

RA YEN CREST CONTRACTING, LLC, 

a West Virginia Limited Liability Company; 

XINERGY OF WEST VIRGINIA, INC., d/b/a 

XINERGY CORPORATION, a West Virginia 

Corporation, 


Petitioners, 

v. No. 17-0620 

THE HONORABLE WILLIAM S. THOMSPON, 
Judge of the Circuit Court of Boone County, 
West Virginia; LARRY ADKINS, 

Respondents. 

CERTIFICATE OF SERVICE 

I, Paul L. Frampton, Jr., counsel for PlaintiffiRespondent, do hereby certify that 

service of the Plaintiffs "SUMMARY RESPONSE TO PETITION FOR WRIT OF 

PROIDBITION'" was made upon the parties listed below by mailing a true and exact 

copy thereof to: 

Brian J. Moore, Esq. 

Katherine B. Capito, Esq. 


DINSMORE & SHOHL LLP 

P.O. Box 11887 


Charleston, WV 25339-1887 

Fax No.: (304) 357-0919 


Counsel for Defendants/Petitioners 

in a properly stamped an~essed envelope, postage prepaid, and deposited in the 

United States mail this L day ofAugust, 2017. 
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