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I. TABLE OFAurnORITIFS 

West Virginia Code§ 50-5-12(d)(1) 

West Virginia Code§ 50-5-12(b) 


State v. Neal, WVSCA No. 15-0684, (2016) 


West Virginia Code, § 53-1-1 


State ex. ReI. Hoover v. Berger, 199 W.Va. 12,483 S.E. 2d (1997) 


Hinkle v. Black, 164 W.Va. 112,262 S.E. 2d 744 (1979) 


WV Code §50-5-13(d) 


State ex rei Veard v. Miller, 238 W.Va. 333, 795 S.E.2d 55 (2016). 


Article III, § 10 of the West Virginia Constitution 


Amendment V of the United States Constitution 




I. QUESTION PRESENTED 

Does West Virginia Code§ 50-5-12(d)(I) prohibit a party from calling a witness at the 

trial de novo who was not called at the trial in magistrate court? Specifically, can William W. 

Williams, having failed to call a witness at the trial in magistrate court, call a new witness at the 

trial de novo? 

II. STATEMENT OF THE CASE 

The underlying action began on September 13,2016, when William W. Williams, by 

counsel Laura Finch, filed a civil complaint in the Magistrate Court of Pocahontas County, West 

Virginia. Williams' complaint alleges the Petitioner is in possession of three particular items and 

that he seeks return of the items in good, working condition. (Appendix Record p. 1) The 

Petitioner, acting pro se, answered the complaint on October 11, 2016. Within the Petitioner's 

answer, she made numerous motions including the insufficiency of the complaint and request for 

discovery. (AR pp. 2-4) 

On December 7, 2016, the matter came for the first and final hearing. At that hearing the 

Petitioner presented her previously filed motions. The magistrate denied all motions of the 

Petitioner. Thereafter, counsel for Williams, "entered 'Exhibits A, B, C' into evidence over the 

objection of Petitioner. Relying solely on exhibits A, B, and C the magistrate granted judgment 

in the amount of$2,139.88. (AR p. 5) The exclusive record for appeal here demonstrates no 

testimony was offered in support of Williams case at the trial in magistrate court. Further, no 

party can state a witness was sworn and offered testimony subject to cross examination in the 

magistrate court trial. 
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Following the judgment by the magistrate court, the Petitioner retained counsel for the 

purpose of filing an appeal. In accordance with West Virginia Code§ 50-5-12(b)1 and West 

Virginia Code§ 50-5-12 (d)(1i Petitioner filed a Petition for Appeal of Bench Trial on 

December 23,2016. (AR p. 6) 

Upon filing the appeal the circuit court set the matter for a pretrial-status hearing on April 

12,2017. In the course of the April 12 hearing Counsel for the Petitioner requested the matter be 

set for a moitons hearing on a forthcoming motion to dismiss. Petitioner filed a motion to 

dismiss on May 5, 2017 and the court set the matter for hearing on May 24, 2017. (AR pp.7-10) 

In support of the motion to dismiss Petitioner cited the plain language of West Virginia 

Code§ 50-5-12(d)(1), and the case, State v. Neal, WVSCA No. 15-0684, (2016), arguing that a 

party is prohibited from calling a witness at the trial de novo who was not called at the trial in 

magistrate court. Williams did not file a response to Petitioner's Motion to Dismiss. A hearing 

on Petitioner's Motion to Dismiss was held on May 24, 2017. At said hearing the Petitioner 

requested the matter be dismissed given the lack ofwitness testimony and therefore inability to 

meet the applicable evidentiary burden at the trial de novo. Petitioner further requested ifthe 

circuit court was unwilling to dismiss the matter that an order be entered excluding any new 

witness testimony at the trial de novo. 

At the conclusion of the May 24, 2017, hearing the circuit court permitted Counsel for 

Williams to file a brief in opposition to Petitioner's Motion to Dismiss no later than June 2, 

2017. Williams filed no brief in opposition to Petitioner's Motion to Dismiss. On June 7, 2017, 

the Petitioner filed a renewed motion to dismiss simply refreshing the prior motion. (AR pp. 11-

West Virginia Code§ 50-5-12(b) states in pertinent part: "In the case of an appeal ofa civil action tried 
before the magistrate without a jury, the hearing on the appeal before the circuit court shall be a trial de novo, triable 
to the court, without ajury." 

West Virginia Code§ 50-5-12(d)(I) states in pertinent part: " "[t]he exhibits, together with all papers and 
requests filed in the proceeding, constitute the exclusive record for appeal." 
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12) On June 12,2017, the circuit court issued the Order that Petitioner seeks to prohibit from 

being enforced here. (AR pp. 13-14) The circuit court matter is continued generally awaiting 

response from this Court. 

III. SUMMARY OF ARGUMENT 

Petitioner seeks a writ to prohibit the circuit court from enforcing the Order entered June 

12,2017. (ARpp 13-14) The circuit court Order specifically authorizes the parties to present 

new evidence and new witnesses at the trial de novo. Petitioner argues the presentation ofnew 

evidence not previously offered in magistrate court is prohibited and the circuit court Order is 

clearly erroneous as a matter of law in that regard. 

In support ofher position Petitioner cites West Virginia Code§ 50-5-12(d)(I), and argues 

the plain language of the statute prohibits the expansion ofevidence in a trial de novo. 

Moreover, Petitioner argues this Court has suggested in the Neal case that a party is prohibited 

from calling a witness at the trial de novo who was not called at the trial in magistrate court. 

Finally, Petitioner argues it is due process violation to allow a party to call a new witness or 

present new evidence at the trial de novo that has not been subject to the discovery rules in place. 

Doing so would allow parties to circumvent discovery and thus justification for West Virginia 

Code§ 50-5-12(d)(l) to forbid the expansion ofevidence at a trial de novo. 

Based on the foregoing, Petitioner argues new witness testimony and new evidence is 

forbidden in a trial de novo and the circuit court Order is a clearly erroneous in that regard. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Petitioner believes the facts and legal arguments are adequately presented within the 

petition and record on appeal, and the decisional process would not be significantly aided by oral 

argument. 
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V. ARGUMENT 

STANDARD OF REVIEW 

The original jurisdiction of this Court to grant a writ ofprohibition against a lower court 

is created statutorily by West Virginia Code § 53-1-1, which provides that a writ of prohibition 

"shall lie as a matter ofright in all cases ofusurpation and abuse ofpower, when the inferior court 

has not jurisdiction of the subject matter in controversy, or, having such jurisdiction exceeds it 

legitimate powers." West Virginia Code § 53-1-1. 

This Court has stated the following in considering the issuance of a writ ofprohibition, 

"In determining whether to entertain and issue the writ ofprohibition for cases 
not involving an absence ofjurisdiction but only where it is claimed that the lower 
tribunal exceeded its legitimate powers, this Court will examine five factors: "(1) 
whether the party seeking the writ has no other adequate means, such as direct 
appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or 
prejudiced in a way that is not correctable on appeal; (3) whether the lower 
tribunal's order is clearly erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft-repeated error or manifests persistent disregard for either 
procedural or substantive law; and (5) whether the lower tribunal's order raises 
new and important problems or issues of law offirst impression. These factors are 
general guidelines that serve as a useful starting point for determining whether a 
discretionary writ of prohibition should issue. Although all five factors need not 
be satisfied, it is clear that the third factor, the existence of clear error as a matter 
oflaw, should be given substantial weight." 

Syl. pt. 4, State ex. Rei. Hoover v. Berger, 199 W.Va. 12,483 S.E. 2d (1996) 

DISCUSSION 

In this case Petitioner does not allege that the trial court lacked appropriate jurisdiction 

over the proceeding below. Rather, the Petitioner"claims that the lower tribunal exceeded its 

legitimate powers. Therefore, the five-factor analysis cited above must be examined in relation to 

this case. 
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WHETHER THE PARTY SEEKING THE WRIT HAS No OTHER ADEQUATE MEANS, SUCH AS 

DIRECT ApPEAL, TO OBTAIN THE DESIRED RELIEF 

Here the Petitioner argues there is no other adequate means to obtain the desired relief. 

This Court has stated: 

In determining whether to grant a rule to show cause in prohibition when a court 
is not acting in excess of its jurisdiction, this Court will look to the adequacy of 
other available remedies such as appeal and to the over-all economy of effort and 
money among litigants, lawyers and courts; 

Syl. pt. 1, Hinkle v. Black, 164 W.Va. 112,262 S.E. 2d 744 (1979) 

While appeal would be available here, in the event of a judgment against her, requiring 

the Petitioner to seek relief through appeal is not an adequate means to obtain the desired relief. 

Important to this case is the fact that the Petitioner is already litigating the matter as an appeal to 

circuit court. Requiring the Petitioner to be subjected to two erroneous trials and two appeal 

processes is fundamentally unfair and contrary to the due process rights of an individual. To do 

so unnecessarily subjects the Petitioner to additional legal costs and burdensome litigation. 

The issuance of a writ best promotes judicial economy in this matter by greatly reducing 

the court docket time required, court costs, and the costs to litigants. Based upon the foregoing 

reasoning, Petitioner argues the issuance of a writ is the only adequate means available to her 

and best promotes the over-all economy of effort in this matter. 

WHETHER THE PETITIONER WILL BE DAMAGED OR PREJUDICED IN A WAY THAT IS NOT 
CORRECTABLE ON ApPEAL 

Here, the Petitioner argues she will be damaged and prejudiced in a way that is not 

correctable on appeal if this Court does not issue a writ. William Williams was convicted of the 

misdemeanor crime of battery against the Petitioner on May 5, 2016, and sentenced to six 
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months in jail. 3 (Appendix Record p. IS) Petitioner maintains Williams filed the underlying 

complaint in the spirit of retaliation and for the purpose ofharassment and intimidation. 

Petitioner argues requiring the matter to proceed to direct appeal to answer the question 

presented here causes her unjust harm and anguish from a man who stands convicted of a violent 

crime against her. Petitioner believes it is too prejudicial to require her to continue through 

litigation and the possibility of appeal if this Court agrees with the question she has presented 

here. Direct appeal cannot correct the harassment and intimidation of Williams, rather direct 

appeal will require the Petitioner to be subjected to additional harassment and intimidation by 

Williams. Therefore, Petitioner urges this Court to issue the writ as requested. 

WHETHER THE LOWER TRIBUNAL'S ORDER IS CLEARLY ERRONEOUS AS A MATTER OF LAW 

Petitioner argues the lower tribunal's Order is clear error as a matter of law. This 

Court has stated, "it is clear that the third factor, the existence ofclear error as a matter of 

law, should be given substantial weight." Id. In particular, the Petitioner argues the 

circuit court's Order that, "the parties may present and the Court may consider additional 

evidence, which clearly includes witness testimony not previously offered in the nonjury 

trial held by the Magistrate of Pocahontas County" is a clear error of law. (AR pp. 13

14) Petitioner argues West Virginia Code§ SO-S-12(d)(I) forbids the expansion of 

evidence in the manner allowed by the circuit court. 

West Virginia Code§ SO-S-12(d)(I) states in pertinent part, "[t]he exhibits, together with 

all papers and requests filed in the proceeding, constitute the exclusive record for appeal." 

Petitioner argues the plain language ofWest Virginia Code§ SO-S-12(d)(l) limits the expansion 

3 Williams' conviction is on appeal in the circuit court awaiting trial de novo 

6 



of evidence at a trial de novo. Moreover, Petitioner argues footnote 13 in the case, State v. Neal, 

WVSCA No. 15-0684, (2016), provides substantial guidance on the issue. Footnote 13 of the 

Neal case states, "[t]he State maintains that because Ms. Hudson had not been called as a witness 

in the underlying magistrate court trial, her previously unheard testimony would have been 

improper for purposes of appeal to the circuit court. West Virginia Code § 50-5-13(d) does not 

expressly refer to "witness testimony" on appeal from magistrate court to circuit court, by 

confining the "exclusive record for appeal" to the "exhibits, together with all papers and requests 

filed in the proceeding," but the statute does appear to limit new evidence to be included on 

appeal." The language of West Virginia Code §50-5-13(d), is identical to the language contained 

in WV Code §50-5-12(d)(l) 4 and both statutes address matters tried in the magistrate court 

without a jury. Petitioner believes the code sections are analogous in regard to the question 

presented here. 

In a trial de novo the circuit court is to take the testimony of the witnesses presented in 

magistrate court along with any papers or requests filed, and make a determination based upon 

the fresh presentation of the evidence. The evidence is limited to that contained in exhibits, 

together with all papers and requests filed in the magistrate court, as well as the witnesses 

presented in magistrate court. Moreover, the circuit court may review all issues of law 

previously raised in the magistrate court and any clear error committed by the magistrate court. 

A trial de novo is not intended for a party to have a second bite at the apple. This is evidenced 

by the prohibition ofdiscovery at a trial de novo. 

4 "[t]he exhibits, together with all papers and requests filed in the proceeding, constitute the 
exclusive record for appeal." 
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Petitioner's argument that the circuit court's committed clear error of law by allowing 

new evidence at the trial de novo is supported by the prohibition of discovery in a trial de novo. 

In considering West Virginia Code§ 50-5-12(d) this Court has stated the, "statute is clear in 

prohibiting a trial court from allowing discovery in a case appealed from magistrate court. " 

State ex rei Veard v. Miller, 238 W.Va. 333, 795 S.E.2d 55 (2016). For the circuit court to 

submit a party to new evidence and new witness testimony without the application of the 

discovery rules is fundamentally unfair and a due process violation. Here, to uphold the circuit 

court's Order, along with the magistrate court's denial of the Petitioner's discovery motion, 

allows Williams to circumvent the entire discovery process while still prosecuting his claim. 

Therefore, relying on the foregoing statutory law, case law, and constitutional law the 

Petitioner argues the circuit court Order is a clear error of law and a writ must issue to prohibit 

enforcement of the Order. 

WHETHER THE LOWER TRIBUNAL'S ORDER IS AN OFT-REPEATED ERROR OR MANIFESTS 

PERSISTENT DISREGARD FOR EITHER PROCEDURAL OR SUBSTANTIVE LAW 

Petitioner makes no argument the question presented here is oft repeated or manifests 

persistent disregard by the circuit court. Although, Counsel for Petitioner would speculate the 

question presented here is handled in varying ways by circuit courts across the State. 

WHETHER THE LOWER TRIBUNAL'S ORDER RAISES NEW AND IMPORTANT PROBLEMS OR 

ISSUES OF LAW OF FIRST IMPRESSION 

Here, the Petitioner argues the lower tribunal's order raises new and important problems or 

issues of law of first impression. To the Petitioner's knowledge this Court has not definitively 
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ruled on the question presented here. The Neal case approached the issue, but did not settle the 

issue. Although Neal is a criminal case, the language of WV Code §50-5-13( d), is identical to 

the language contained in WV Code §50-5-12(d)(1), "[t]he exhibits, together with all papers and 

requests flIed in the proceeding, constitute the exclusive record for appeal." Both statutes 

address matters tried in the magistrate court without ajury and trial de novo. 

The existence of this writ so close in time to the opinion issued in Neal provides a 

meaningful indicator the question presented here is an important legal issue in matters involving 

trial de novo. According to Circuit Court Statewide Data released by this Court there were 487 

magistrate appeal cases in the year 2015. That is a substantial number of cases, which may be 

affected by this issue oflaw. In the experience of Petitioner's Counsel the question presented 

here became a central issue in a client file within a month of reading the N,eal opinion. 

Moreover, Counsel for Petitioner believes the issue will likely surface again within his practice. 

Further, Petitioner believes this Court has issued at least two opinions following the Neal case 

addressing trial de novo. Neither specifically addressing the question presented here. 

For the foregoing reasons Petitioner believes the question presented here is a issue offirst 

impression to be ruled on by this Court and an extremely important issue oft occurring in the 

circuit courts across the State. 

VI. CONCLUSION 

In conclusion, the Petitioner argues that West Virginia Code § 50-5-12(d) prohibits 

introduction ofwitness testimony that was not presented in the magistrate court below. 

Moreover, allowing a party to introduce new evidence that has not been subjected to the 

discovery rules violates the due process requirements ofthe State and Federal Constitution. 
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Therefore. the Petitioner requests this Court issue a writ of prohibition to restrain the circuit court 

from enforcing the Order allowing new evidence and new witness testimony to be presented at 

the trial de novo. Furthermore, the Petitioner requests this matter be remanded back to the circuit 

court with instructions that no new witnesses shall be allowed to testify at the trial de novo if not 

presented in the magistrate court trial. Additionally, the Petitioner requests this Court grant the 

appropriate relief for any issue deemed necessary by this Court 

RespectfullYSubmitted 
GarlandDeCourcy, 
By Counsel 

Kristopher Faerber, 
Post Office Box 86 
Lewisburg, West Virginia 24901 
304.646.5988(tel) • 844.646.5988(fax) 
faerberlaw@gmail.com 
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___ _ 

VII. VERIFICATION 

I, Garland DeCourcy, being first duly sworn on oath; state that I am a Petitioner herein 

and that I have read the foregoing petition and know the contents thereof, that the statements are 

true ofmy own knowledge, except as to those matters stated on information and belief, and as to 

IN THE STATE OF WEST VIRGINIA, COUNTY OF Yoc.aboolo s to wit: 

I, L\sa...~, \\fockmo n , a notary public of said county and state do hereby 

Certify that whose name is signed to the writing hereto annexed, have this day acknowledged 

the same before me in my County. 

Signed and sworn to before me this ~ \S+day of ~u 1'\ e... ,2017 

Notary Public 


My commission expires: ___' _-_&_-_/U)_/).J) 
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CERTIFICATE OF SERVICE 

I, Kristopher Faerber, hereby certify that on Junen, 2017, service was made by 

delivering a true and exact copy of the PETITION FOR WRIT OF PROIDBITION, via U.S. 

Mail, to the following: 

Judge Jennifer P. Dent 

Greenbrier County Courthouse 

P.O. Box 751 

912 N. Court Street 

Lewisburg, West Virginia 24901 

tel 304.647.6619 


Laura Finch 

820 Tenth A venue 

Marlinton, WV 24954 

tel 304.799.7388 

Counsel for William Williams 

Kristopher Faerbe , 
Post Office Box 86 
Lewisburg, West lrginia 24901 
304.646.5988(t • 844.646.5988(fax) 
Counsel for Garland DeCourcy 
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