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Ie INTRODUCTION 

This Summary Response is filed on behalf of Respondent, Floyd Ference, 

pursuant to Rule 16 (h), W. Va. Rev. R. App. P. and this Court's Scheduling Order of 

May 18, 2017. The Petitioner's assignments of error are addressed in turn. 

II. ARGUMENTI 

1). Whether Respondent. First Judicial Circuit Judge Ronald E. Wilson, exceeded 
his legitimate powers and jurisdiction by sua sponte entering an order dismissing, with 
prejudice. the felony offense of "Threats of Terrorist Acts" against Respondent, Floyd 
Ference, based upon a careful review ofthe grand jury minutes and without hearing any 
evidence at a trial of this matter such that his actions deprived the State of its right to 
prosecute the matter. 

Petitioner's first argument in favor of granting the writ it seeks may be succinctly 

summarized as follows: the circuit court erred by sua sponte dismissing the indictment 

in the absence of any applicable rule of procedure authorizing such action and otherwise 

usurped, at least prematurely, the role of the jury as the fact-finder regarding the 

allegations in the indictment. Petitioner notes that in some circumstances, the rules 

authorize such orders to be entered sua sponte, see, e.g., Rule 8(a), W. Va. R. Crim, P. 

(governing issues of mandatory joinder), and Rule 48(b), W. Va. R. Crim, P. (addressing 

post-indictment delay in perfecting a prosecution); however, as Petitioner further notes, 

and Respondent concedes, neither such circumstance applies here. Petitioner also 

notes that Rule 29, W. Va. R. Crim. P., permits, inter alia, a circuit court to grant an 

acquittal after assessing the weight and sufficiency of the evidence prior to submission of 

the matter to the jury, but also notes that the Rule authorizes such an assessment only 

1 Respondent acknowledges and agrees with both the standard of review applicable to 
writs of prohibition as well as the five factor test for issuing the same as detailed in 
Syllabus Point 23 ofState ex rei. Hooever v. Berger, 199 W. Va. 12,483 S.E.2d 12 
(1996). See Petition at p. 7. 
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after the conclusion of the prosecution's case-in-chief. As such, Petitioner argues, the 

circuit court has "create[d] an intermediate procedural requirement in which the Court 

acts as a fact finder and determines whether evidence exists to its satisfaction that the 

elements of a charge exist." See Petition at p. 12 (footnote omitted). 

Respondent submits that, far from abusing its discretion or engaging in clear 

error, the circuit court below, by dismissing the indictment returned against him, 

fulfilled its indispensable role as a constitutional gatekeeper charged with ensuring that 

any indictment returned by the grand jury is based upon a valid quantum of proof. 

This Court has noted that 

[t]he grand jury is an accusatory body, not a judicial body, and as such has the 
right and obligation to act on its own information, however acquired. W. Va. 
Code § 52-28. Its oath infers that it may be called upon to act in the case of 
enemies and friends. W. Va. Code § 52-2-5; 38 Am.Jr.2d Grand Jury, § 7, pp. 
951-952. 

State v. Bailey, 159 W. Va. 167, 173, 220 S.E.2d 432,436 (1975), overruled on other 

grounds by State ex reI. D. D. H. v. Dostert, 165 W. Va. 448, 269 S.E.2d 401 (1980). 

The ratio decidendi of the grand jury is well-recognized in American 

jurisprudence: 

"Historically, .... [the grand jury] has been regarded as a primary security to the 
innocent against hasty, malicious and oppressive persecution; it serves the 
invaluable function in our society of standing between the accuser and the 
accused, whether the latter be an individual, minority group, or other, to 
determine whether a charge is founded upon reason or was dictated by an 
intimidating power or by malice and personal ill will." 

State v. Barnhart, 211 W.Va. 155, __, 563 S.E.2d 820, 822 (2002), quoting Wood v. 

Georgia, 370 U.S. 375, 82 S.Ct. 1364, 8 L.Ed.2d 569 (1962). See, too, U.S. v. Calandra, 

414 U.S. 338, 343, 94 S.Ct. 613, 617, 381.Ed.2d. 561 (1974), citing Branzburg v. Hayes, 

404 U.S. 665,686-87,92 S.Ct. 2646, 2658-2659,33 L.Ed.2d 626 (1972) (grand jury's 
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functions include both the determination of whether there exists probable cause to 

believe crime has been committed and the protection of citizens against unfounded 

criminal prosecutions). 

In an effort to strike the balance between maintenance of the grand jury's 

independence and procedural safeguards for the accused, the Supreme Court ofAppeals 

has previously addressed the general issue of a circuit court's authority to probe into the 

realm of the grand jury's discretion and examine the evidence considered by it as 

presented by a prosecuting attorney. The Court has held that 

"[ e ]xcept for willful, intentional fraud the law of this State does not permit the 
court to go behind an indictment to inquire into the evidence considered by the 
grandjury, either to determine its legality or its sufficiency." Syl. Pt. 1, Barker 
v. Fox, 160 W. Va. 749, 238 S.E.2d 235, 237 (1977). 

Syl. Pt. 2, State ex rel. Pinson v. Maynard, 181 W. Va. 662,383 S.E.2d 844 (1989) 

(Emphasis supplied). See, too, State v. Bonham, 184 W. Va. 555,401 S.E.2d 901 (1990) 

(allegedly false and improper testimony of chief investigating officer held insufficient 

basis upon which to invalidate indictment); State v. Layton, 189 W. Va. 470,432 S.E.2d 

740 (1993) (grand jury's consideration of hearsay testimony of incompetent witness 

provided no basis upon which to void indictment). 

Thus, this high Court has adopted a position generally discouraging circuit court 

forays into grand jury deliberations, undertaken at the behest of the accused or of its 

own initiative, for the purpose of evaluating, and potentially vitiating an indictment 

based upon illegally acquired evidence or the weight and sufficiency of such evidence. 

Stated otherwise, this Court has extended wide latitude in defining a grand jury's 

discretion in arriving at its conclusions and has developed rules constraining circuit 

courts from second-guessing prosecutorial discretion and grand jury decision-making. 
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Although the independence of the grand jury has been similarly well-recognized 

in West Virginia's jurisprudence, see, e.g., Kerns v. Wolverton, 181 W. Va. 143,381 

S.E.2d 258,262 (1989) (noting West Virginia's traditional view that the grand jury 

should be impartial and independent), the Supreme Court ofAppeals has also noted that 

such independence is not without limitation. .As this Court has also noted, 

If the grand jury is to be a meaningful institution, its integrity must be 
maintained as an independent body, free from all ... prosecutorial control or 
direction. This can only be insured by vigilance over the administration of 
justice, which is the duty of the courts. See generally State ex reI. Casey v. 
Wood, 156 W. Va. 329, 193 S.E.2d 143 (1972). 

State ex reI. Miller v. Smith, 168 W. Va. 745, 754, 285 S.E.2d 500,505 (1981). 

Consistent with its accusatory, as opposed to an adjudicative, function, "the [trial] 

court has a particular responsibility to insure the fairness of grand jury proceedings." 

State ex reI. Miller v. Smith, 168 W.Va. 745, 756,285 S.E.2d 500,506 (1981). In the 

matter at Bar, Respondent, the Honorable Ronald E. Wilson, gave full effect to this 

obligation ofvigilance over the grand jury's proceedings. See Exhibit 1 of Petitioner's 

Appendix (Order Dismissing Indictment in Case No. 16-F-72 Charging Floyd Ference 

with Threats of Terroristic Acts) at p. 2 ("[T]he court, sua sponte, believes that it has 

administrative responsibility to dismiss the indictment based upon the authority in the 

Yocum case."). To be sure, there exists absolutely no suggestion by Respondent or 

otherwise that there was any impropriety of any nature whatsoever before the grand jury 

that returned an indictment against him. However, the general proposition from these 

authorities suggests that the circuit court must fulfill an oversight role to ensure that 

sufficient proof exists to substantiate any ensuing prosecution. 

While the federal standard governing such questions certainly has no controlling 

applicability to the matter at Bar, a review of pertinent federal criminal authorities 
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suggests that a "summary dismissal" of an indictment may be warranted in some 

circumstances. In some cases, the untenable basis of the prosecution's theory is 

sufficiently evident such that there exists no question of fact for the jury to decide. In 

such cases, the trial court clearly can - and should - make this determination pursuant 

to Rule 12(b), Fed. R. Crim. P., on the record itself and prior to trial. The rational 

underpinning these authorities is that the defendant is not just entitled to be acquitted 

in cases in which charges are improperly brought, he has a right not to be tried at all on 

such charges. 

Where the facts as alleged are admitted or undisputed (which they can be for the 

sake of this argument)2 and where the facts, if true, would not sustain a conviction, a 

federal district court is not doomed to sit passively by, and suffer the prosecution to drag 

the court and the defendant through a trial in which the prosecution cannot legally 

prevail. In these circumstances, the judge is empowered to dismiss, rather than waiting 

for a jury to hear the factual issues and acquit. United States v. Levin, 973F.2d 463 (6th 

Cir.1992) (pretrial dismissal of otherwise valid indictment was warranted where 

undisputed extrinsic evidence would have resulted in acquittal regardless); Kentucky v. 

Long, 837 F.2d 727 (6th Cir.1988) (affirming dismissal on ground that government was, 

as matter of la\v, incapable of proving beyond reasonable doubt requisite intent required 

to convict); United States v. Jones, 542 F.2d 661 (6th Cir. 1976) (reversing order 

dismissing case but acknowledging that trial court was not limited to face of indictment 

in ruling on a motion to dismiss). 

2 For purposes of this proceeding only, Respondent concedes the facts as alleged before 
the grand jury that indicted him. 
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In deciding whether to grant a motion to dismiss, a district court is empowered, 

indeed bound, to assess whether the facts as alleged in the indictment meet the 

requirement of Rule 7, Fed. R. Crim. P., which virtually mirrors Rule 7(C)(I), W. Va. R. 

Crim. P., that it "must be a plain, concise, and definite written statement of the essential 

facts constituting the offense charged," and whether, because of the deficit of facts 

alleged or because of the import of facts otherwise known, either admitted or not 

challenged by the prosecution, an essential component of the offense cannot be 

established, and that "a trial of facts surrounding the commission of the alleged offense 

would be of no assistance in determining the validity of the defense." United States v. 

Covington, 395 U.S. 57, 60, 89 S.Ct. 1559, 1560-61, 23 L.Ed.2d 94 (1969). 

Summarily, while the foregoing federal authorities are certainly not controlling in 

this matter, they are, nevertheless, persuasive on the point that there impliedly exists, or 

otherwise should exist, authority for a circuit court judge to peer beyond the veil of the 

grand jury to assess whether, even if the prosecution's undisputed facts are proven at 

trial, a motion to dismiss should be granted. 

1). Whether Respondent, First Judicial Circuit Judge Ronald E. Wilson. exceeded 
his legitimate jurisdictional authority and otherwise abused his discretion by 
misapplying applicable case law and by otherwise failing to view the evidence in light 
most favorable to the State in dismissing the indictment. 

Applying these standards to the matter before this tribunal, Respondent suggests 

that the circuit court employed like standards in dismissing the indictment. As the 

circuit court noted, the grand jury transcript reflects that Mr. Ference was alleged to 

have stated that he "was going to get a gun and shoot the place up" and that, even if true, 

the same did not rise to the level of a terroristic threat within the meaning ofW. Va. 

Code § 61-6-24, State v. Yocum, 233 W. Va. 439, 759 S.E.2d 182 (2014), and State v. 
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Randles, No. 14-1151, 2015 WL 5125780 (W. Va. 2015). See Exhibit 1 of Petitioner's 

Appendix (Order Dismissing Indictment in Case No. 16-F-72 Charging Floyd Ference 

with Threats of Terroristic Acts) at p. 2 ("[T]hreat to individual persons at the school 

does not constitute a terroristic act within the meaning ofW. Va. Code § 61-6-24, 

because the threatened action was not directed at intimidating or coercing the conduct 

of a branch or level of government."). 

The State proceeds to suggest that a standard of review akin to the one employed 

under Rule 29, W. Va. R. Crim. P., should apply in such a circumstance, but that the 

circuit court ignored it regardless. That contention is simply untrue. The circuit court 

did not need to unnecessarily weigh the "evidence" in question by applying a Rule 29 

standard or otherwise in arriving at its conclusion, because it had concluded that, 

irrespective of the weight of such evidence, no crime had been committed, it being a 

necessary prerequisite to the offense of "threats of terroristic acts" that the statement in 

issue had to be directed toward public officers or employees and designed to influence or 

intimidate a branch or level of government. 

That's the very point that the State appears to misapprehend. As the circuit 

court correctly noted, the very purpose ofW. Va. Code § 61-6-24 is designed to proscribe 

threats designed to: (i) Intimidate or coerce the civilian population; (ii) Influence the 

policy of a branch or level ofgovernment by intimidation or coercion; (iii) Affect the 

conduct of a branch or level of government by intimidation or coercion; or (iv) Retaliate 

against a branch or level of government for a policy or conduct of the government. 

Even accepting as utterly true the State's allegations, the conduct alleged against Mr. 

Ference by the State, i.e. a janitor blowing off steam about his increased workload to 

some fellow custodians as they ate their lunch simply does not rise to the level of 
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actionable criminal conduct under the statute.3 Accordingly, Circuit Judge Ronald E. 

Wilson's Order was soundly reasoned and warranted in light of the State's lack of 

evidence. 

3). Whether Petitioner's disqualification request pertaining to the Honorable 
Ronald E. Wilson should be granted. 

Petitioner has requested in its instant Petition that Judge Ronald E. Wilson be 

"recused" (siC).4 This Court has resolved that issue by refusing the same in its May 18, 

2017, Scheduling Order. 

3 Although outside ofthe available record (as noted by Petitioner), it warrants 
mentioning that Mr. Ference's fellow custodians to whom the comment was purportedly 
made testified at the preliminary hearing that they waited until late the next afternoon to 
notify anyone concerning what he is alleged to have stated on the evening before. As 
reflected in Exhibit III of the Appendix at p. 6 prepared by Petitioner, a material 
misrepresentation before the grand jury in the record reflects that they reported it 
immediately. 
4 Of course, under Rule 17.01, T.C.R., a party may seek the "disqualification" of circuit 
judge. Ifthe judge seeks her own disqualification, she "recuses" herself under Rule 
17.02, T.C.R. 
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III. CONCLUSION AND RELIEF REQUESTED 

For the foregoing reasons and any others that may be apparent to this Court, your 

Respondent, Floyd Ference, respectfully prays that this Court deny the writ of 

prohibition prayed for by the Petitioner.5 

Robert G. McCoid, Esq. 

West Virginia Bar LD. No. 6714 

McCAMIC, SACCO, 

& McCOID, P.L.L.C. 

56-58 Fourteenth Street 
Post Office Box 151 
Wheeling, WV26003 
(304) 232-6750 
(304) 232-3548 (telefax) 
rmccoid@mspmlaw.com 
OfCounsel to Respondent 

Respectfully submitted,
.----/ ~---, 

/ / / \ 
FLOYDYERENCE,/ 

R.. e~~~den~: V/-----______. 
/ I '//

/ I " ../ 

,By: / / '''-----/ 

;/ o~~unsel 7 

(I . 
I i / 

/ 
/ 

I
/ 

,/ 

5 Although implicit in filing a summary response pursuant to Rules 10(e) and 16(h), W. 
Va. Rev. R. App. P., and in light of the criteria specified in Rule 18(a)(4), W. Va. Rev. R. 
App. P., Mr. Ference contends that no oral argument on the issues raised herein is 
warranted or necessary. 
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