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v. 
ARGUMENT 

The standard of review applicable to a writ of prohibition was stated in Syllabus Point 1 

of State ex reI. United Hospital Center, Inc. v. Bedell, 199 W.Va. 316,484 S.E.2d 199 (1997), 

where this Court held that: 

[a] writ of prohibition will not issue to prevent a simple abuse of discretion by a trial 
court. It will only issue where the trial court has no jurisdiction or having such jurisdiction 
exceeds its legitimate powers." Id See also: Syl. Pt. 2, State ex rei. Kee v. Sanders, 192 w: Va 
602, 453 S.E.2d 436 (1994); Syl. Pt. 3, State ex reI. Peacher v. Sencindiver, 160 W. Va 314, 233 
S.E.2d 425 (1977). 

This Court further elaborated on this standard of review in Syllabus Point 23 of State ex 

reI. Hoover v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996) when it laid out five factors to be 

examined when determining whether or not to issue a writ of prohibition based upon a lower 

court exceeding its legitimate powers: 

(1) whether the party seeking the writ has no other adequate means, such as direct appeal, 
to obtain the desired relief; (2) whether the petitioner will be damaged or prejudiced in a 
way that is not correctable on appeal; (3) whether the lower tribunal's order is clearly 
erroneous as a matter of law; (4) whether the lower tribunal's order is an oft repeated 
error or manifests persistent disregard for either procedural or substantive law; and (5) 
whether the lower tribunal's order raises new and general guidelines that serve as a useful 
starting point for determining whether a discretionary writ of prohibition should issue. 
Id 

The Court in Berger also ruled that "[a]lthough all five factors need not be satisfied, it is 

clear that the third factor, the existence of clear error as a matter of law, should be given 

substantial weight" Id at 21, 483 S.E.2d at 21 (emphasis added). See also Syl. Pt. 11, State ex 

rei. Consolidation Coal Co. v. Clawges, 206 w: Va. 222, 523 S.E.2d 282 (1999). 

In determining whether a discretionary Writ of Prohibition should be issued, the Supreme 

Court of Appeals gives substantial weight to whether the lower tribunal's order is clearly 

erroneous as a matter of law. State ex rei. Means v. King, 205 W. Va. 708, 520 S.E.2d 875 
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(1999). 


Furthermore, in State ex reI. Frazier v. Hrko, 203 W Va. 652, 510 S.E.2d 486 (1998), the 

Court held that the Supreme Court of Appeals "will use prohibition ... to correct only substantial, 

clear-cut, legal errors plainly in contravention of a clear statutory, constitutional, or common law 

mandate which may be resolved independently of any disputed facts and only in cases where 

there is a high probability that the trial will be completely reversed if the error is not corrected in 

advance." Id at 657, 510 S.E.2d at 491. 

In the case sub judica, your petitioner seeks to prohibit the Honorable Ronald E. Wilson, 

Judge of the First Judicial Circuit, from enforcing an order Sua Sponte entered dismissing the 

felony offense of "Threats of Terroristic Acts," without the impaneling of a jury or hearing of 

any evidence in the matter. The West Virginia Supreme Court has previously recognized that 

prohibition is an appropriate method for the State to challenge the dismissal of an indictment. In 

State ex reI. Forbes v. Canady, 197 W. Va. 37, 475 S.E.2d 37 (1996), the West Virginia Supreme 

Court held as follows: 

The State may seek a writ or prohibition in this Court in a criminal case where the 
trial court has exceeded or acted outside if its jurisdiction. Where the State claims 
that the trial court abused it legitimate powers, the State must demonstrate that the 
Court's action was so flagrant that it was deprived of its right to prosecute the 
case or deprived of a valid conviction. In any event, the prohibition proceeding 
must offend neither the Double Jeopardy Clause nor the defendant's right to a 
speedy trial. Furthermore, the application for a writ of prohibition must be 
promptly presented (quoting Syl. Pt. 5, State v. Lewis, 188 W. Va. 85,422 S.E.2d 
807 (1992)Jd at 42,475 S.E.2d at 42. 

This Court has also held that in determining whether to grant a discretionary writ of 

prohibition that the Court give substantial weight to whether the lower tribunal's order is clearly 

erroneous as a matter of law. Furthermore, this Court has held that it will use prohibition to 

correct only substantial clear cut legal errors plainly in contribution of a clear statutory, 
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constitutional or common law mandate which may be resolved independently of any disputed 

facts and only in cases where there is a high probability that the trial will be completely reversed 

if the error is not corrected in advance. See: King, 205 W. Va. 708,520 S.E.2d 875 (1999); State 

ex reI. Frazier v. Hrko, 203 W. Va. 652, 510 S. E. 2d 486 (1998). 

In its Order of Dismissal, the Circuit Court referenced as the basis for its factual finding 

that there was no evidence to support a charge under West Virginia Code §61-6-24 "Threats of 

Terrorist Acts", two previously decided cases by this Court, State v. Yocum, 233 W. Va. 439, 759 

S.E.2d 182 (2014) and State v. Randles, No. 14-1151,2015 WL 5125780 (2015). However, the 

Court fails to cite any legal authority granting the Court the ability to supplant its findings and 

opinions for that of the Grand Jury, and ultimately the Petit Jury, at the procedural point in which 

the matter was dismissed. 

A. 


LEGAL GROUNDS FOR COURT'S DISMISSAL 


In its Order ofDismissal, the Court cites no legal grounds on which it has the authority, 

sua sponte, to dismiss a pending indictment prior to a defendant's criminal trial. There was no 

motion to dismiss filed by the Defendant, nor was one filed by the State. Instead, the Court cites 

the fact that it "believes that it has administrative responsibility" as its only legal basis for its 

dismissal. Appendix, Exhibit I, Order Dismissing Indictment at Pg. 2, Line 13. 

While there are mechanisms in place which would permit a Circuit Court, sua sponte, to 

dismiss a pending indictment prior to a defendant's criminal trial, none of those were cited in the 

Circuit Court's Order. For example, Rule 48 a/the West Virginia Rules a/Criminal Procedure 

allows for the Court to dismiss in the event of"unnecessary delay ofmore than one year" in the 

presentation ofa defendant's case to a grand jury or the filing ofan information. Id. 

9 



Additionally, Rule 8(a) o/the West Virginia Rules Criminal o/Procedure allows for the Court to 

dismiss a defendant's pending criminal indictment if the state fails to comply with the Rule's 

mandatory joinder provisions. Id. However, both such rules are based upon the violation of 

procedural requirements placed upon the State, and do not circumvent the presentation of the 

State's case in chief, nor displace the fact finding powers of the Jury with the Court's factual 

determinations. 

Nonetheless, Rule 29 o/the West Virginia Rules o/Criminal Procedure "Motion for 

Judgement of Acquittal" does provide such a mechanism upon a motion ofthe defendant or o/its 

own, if the court makes the factual determination the evidence is insufficient to sustain a 

conviction on a particular offense. 

Rule 29 states that: 

a) Motion Be/ore Submission to Jury. Motions for directed verdict are abolished 
and motions for judgment of acquittal shall be used in their place. The court on 
motion of a defendant or of its own motion shall order the entry ofjudgment of 
acquittal of one or more offenses charged in the indictment or information after 
the evidence on either side is closed if the evidence is insufficient to sustain a 
conviction of such offense or offenses. Ifa defendant's motion for judgment of 
acquittal at the close of the evidence offered by the state is not granted, the 
defendant may offer evidence without having reserved the right. 
(b) Reservation o/Decision on Motion. The court may reserve decision on a 
motion for judgment of acquittal, proceed with the trial (where the motion is made 
before the close of all the evidence), submit the case to the jury, and decide the 
motion either before the jury returns a verdict or after it returns a verdict of guilty 
or is discharged without having returned a verdict. Ifthe court reserves decision, 
it must decide the motion on the basis of the evidence at the time the ruling was 
reserved. 
(c) Motion After Discharge 0/Jury. If the jury returns a verdict of guilty or is 
discharged without having returned a verdict, a motion for judgment ofacquittal 
may be made or renewed within ten days after the jury is discharged or within 
such further time as the court may fix during the ten-day period. Ifa verdict of 
guilty is returned the court may on such motion set aside the verdict and enter 
judgment of acquittal. Ifno verdict is returned the court may enter judgment of 
acquittal. It shall not be necessary to the making of such a motion that a similar 
motion has been made prior to the submission of the case to the jury. 

10 




Id 

Regardless, the burden for granting such a motion on a sufficiency of the evidence basis 

is an extremely high one. As this Court stated in State v. Larock, 196 W Va 294, 470 S.E. 2d 613 

(1996): 

[w]hen a criminal defendant undertakes a sufficiency challenge, all the evidence, direct 
and circumstantial, must be viewed from the prosecutor's coign ofvantage, and the 
viewer must accept all reasonable inferences from it that are consistent with the 
verdict.ll This rule requires the trial court judge to resolve all evidentiary conflicts and 
credibility questions in the prosecution's favor; moreover, as among competing inferences 
ofwhich two or more are plausible, the judge must choose the inference that best fits the 
prosecution's theory of guilt. The trial court's disposition of a motion for judgment of 
acquittal is subject to our de novo review; therefore, this Court, like the trial court, must 
scrutinize the evidence in the light most compatible with the verdict, resolve all 
credibility disputes in the verdict's favor, and then reach a judgment about whether a 
rational jury could find guilt beyond a reasonable doubt. 

Id at 303, 470 S.E. 2d at 623. 

To be said in a more succinct fashion "[u]pon motion for judgment ofacquittal, the 

evidence is to be viewed in the light most favorable to the prosecution." State v. Vile/a, 238 

W.Va 11, 792 S.E.2d 22 (2016). Moreover, "it is not necessary in appraising the sufficiency of 

the evidence, on a motion for judgment of acquittal, that the trial court or reviewing court be 

convinced beyond a reasonable doubt ofthe guilt ofthe defendant; the question is whether there 

is substantial evidence upon which a jury might justifiably find the defendant guilty beyond a 

reasonable doubt." Id However, despite the legitimate fact finding power Rule 29 provides the 

court, and again noting the high burden for the granting of such a motion, the case at hand 

unquestionably does not fall under this Rule. The Circuit Court's actions in this matter deviates 

so drastically from a court's Rule 29 powers as to create a clear circumstance where the 

honorable court in this matter exceeded or acted outside if its jurisdiction. 

Although the Court may act on its own motion under Rule 29, the court may not do so 

11 
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until "after the evidence on either side is closed." W. Va. R. Crim. P. 29. Setting aside at this 

juncture that the evidence must be viewed in a light most favorable to the State, in this matter, 

the Court heard no testimonial evidence, was provided no exhibits, nor heard any argument from 

the State. The Petitioner can develop no legal theory upon which the Court in this matter 

dismissed a validly returned indictmenr based upon an insufficiency of the evidence to satisfy 

the elements ofthe charged felony, when no evidence has been presented before the Court. 

Moreover, Grand Jury testimony transcript which the Court did revie~ was only presented to 

the extent necessary to satisfy a probable cause standard, and did not constitute the full extent of 

the State's evidence. 

In essence what the Court has done in this matter is create an intermediate procedural 

requirement in which the Court acts as a fact fmder and determines whether evidence exists to its 

satisfaction that the elements ofa charge exists.4 Moreover, this procedural requirement is to 

occur without the benefit of the presentation ofany evidence or argument by the State, nor be 

viewed through any stated standard other than to the Court's satisfaction, let alone in a light most 

favorable to the State. The Petitioner can find no legal authority supporting such action, but two 

similar cases have been decided in which a Writ ofProhibition was granted in favor ofthe 

prosecution as a result of the trial court dismissing an indictment in a similar fashion. 

Although distinguishable to some degree from the case at bar because a motion to dismiss 

2 It is relevant to note that the sufficiency of the indictment was considered by Defense Counsel. and the Court, and 
motion to dismiss was sought by the defense, nor was a basis to dismiss identified by the Court. Appendix, Exhibit 
IV, Pretrial Transcript Pg 6-9. 
3 As stated herein above, and as noted in the Order upon review, the Court reviewed the Grand Jury testimony ofLt. 
Chick Skinner ofthe Wellsburg Police Department. Noting ofcourse that the evidentiary burden at the Grand Jury 
was to prove the elements by a "Preponderance Cause Standard," and as such the State was not burdened with 
providing it's full case in chief. 
4 Furthermore the Court's action usurps the executive powers of the prosecutor's office to review the evidence for a case 
and determine if a matter should be presented to the Grand Jury, by stepping in and making a unilateral decision that a 
particular case should or should or have been charged. 
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the indictment was flIed, in Noll v. Dailey, 72 W. Va. 520, 79 S.E. 668 (1913), the trial court 

dismissed the grand jury indictment because it was based on insufficient evidence, the State then 

filed a petition for a writ ofprohibition with this Court. Without any extended discussion of the 

West Virginia Supreme Court's power to grant the requested relief, the Court found the trial 

court did not have jurisdiction to examine the sufficiency of the evidence and issued a writ of 

prohibition. 

A similar fact pattern was present in State v. Dawson, 129 W. Va. 279, 40 S.E. 2d 306 

(J946), where the indictment was dismissed because there was insufficient evidence presented to 

the grand jury. With even less discussion of the procedural question, this Court found that the 

trial court was "exceeding its legitimate powers and may be prohibited." Dawson, 129 w: Va. at 

283,40 S.E.2d at 308. 

By dismissing the indictment in this matter based upon the court's interpretation ofthe 

evidence presented to the Grand Jury, the Court has exceeded its legitimate powers in such a 

flagrant manner that it deprives the State of its right to prosecute the case and ofa valid 

conviction. 

B. 

YOCUM and RANDALES 

Should this Court determine that the extra-procedural step created by the underlying court 

is within the Court's jurisdiction and in fact does not exceed its legitimate powers, the Court's 

decision nonetheless is an abuse of discretion in that it denies the State the ability to prosecute 

the matter at hand. To wit, the only conceivable standard which could be applied to the 

evidentiary review by the Court would be one of viewing all of the evidence in a posture of a 

Rule 29 motion requiring again that any evidence be ''viewed from the prosecutor's coign of 

13 




vantage.... this rule requires the trial court judge to resolve all evidentiary conflicts and 

credibility questions in the prosecution's favor; moreover, as among competing inferences of 

which two or more are plausible, the judge must choose the inference that best fits the 

prosecution's theory of guilt." Larock, at 304, 470 S.E. 2d at 623. 

Although the Court does not identify in its Order the standard applied to its consideration 

of the Grand Jury testimony transcript, it does note that it relies upon the above mentioned cases 

ofState v. Yocum and State v. Randles to formulate its determination. 

In Yocum, the Defendant was charged pursuant to § 61-6-24 by making a threat to his 

arresting officer that he was going to sexually assault the Officer's daughter after that officer has 

arrested him for domestic violence. Id at 442, 759 S.E.2d at 185. And while the charge of 

terroristic threats was dismissed against the Defendant in Yocum, it was done so under a much 

different set ofcircumstances than presented in the case sub judicia 

In the ruling in Yocum, the Court noted that the threat made by the Defendant was against 

a single, specific individual (the law enforcement officer) and likened it to a New York Court of 

Appeals case which held that a "discrete criminal transaction against identified [individuals] was 

not a terroristic threat." Id at 446, 759 S.E.2d at 189 quoting People v. Morales, 20 N.Y.3d 240, 

958 N.Y.S.2d 660,982 N.E.2d 580 (2012). 

The Yocum decision took great lengths to emphasize that because of the specificity to 

which the Defendant's threat identified an individual as his intended target, it could not be 

defined as a terroristic act pursuant to § 61-6-245: 

5 In pertinent part, § 61-6-24 reads as follows: 
(3) "Terrorist acf' means an act that is: 

(A) Likely to result in serious bodily injury or damage to property or the environment; and 
(B) Intended to: 

(i) Intimidate or coerce the civilian population; 
(ii) Intluence the policy ofa branch or level ofgovernment by intimidation or coercion; 

14 

http:N.Y.S.2d


we cannot gloss over the fact that the tenns 'level' and 'branch' suggest that the 
Legislature was contemplating threats ofterrorist activity aimed not at individuals 
such as Sergeant A. in this case, but instead at the institutional level. 

Id at 447, 759 S.E.2d at 190. 

When comparing the facts in Yocum to those ofthe case at bar, there is a vast difference 

between the two, enough so that they necessitate a different result than that in Yocum. 

As stated in Yocum, the threats were directed as a specific individual as the result ofhis 

arrest. In the present case, however, that same sort of specificity is clearly lacking. Mr. Ference 

was charged pursuant to § 61-6-24 as the result of his threat that he was going to bring a gun to 

Wellsburg Middle School and "start shooting people and their friends and their families.,,6 At no 

point in time did the Defendant specifically identify anyone individual whom he he would target 

with that gunfire. 

Further, and even more significant, is the Circuit Court's misinterpretation of the statute 

in question. In its Order ofDismissal, the Court seems to· infer that for an act to be considered a 

''terrorist act" it must be directed at the "civilian population as a whole." Order DismisSing 

Indictment at Pg. 3, Lines 10-11. However, a reading of § 61-6-24 will show that there is no 

requirement that the conduct be aimed at the civilian population, only that that may be one ofthe 

four intentions for the individual's act. 

Secondly, the Court also makes the contention that the Defendant's ''threatened action 

was not directed at intimidating or coercing the conduct ofa branch or level ofgovernment." Id 

at Lines 15-16. However, it is the State's argument that this is exactly what the Defendant did, 

(iii) Affect the conduct ofa branch or level ofgovernment by intimidation or coercion; or 
(iv) Retaliate against a branch or level ofgovernment for a policy or conduct of the government. 

6 This testimony outlining this statement by the Defendant was provided by two witnesses at the preliminary hearing 
in the Ference matter. 
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and this argument is one the State would have made during the Defendant's trial had the Court 

not dismissed the charge prior to hearing any evidence in the State's case. The Defendant made 

his threatening remark in response to his duties at the school being changed, and also in an 

attempt to influence any future changes from being made as well. In this case, the body which 

had made those work changes and which would make any future changes was the Brooke 

County School System. The School System, as a creation of the laws of the State of West 

Virginia, is a branch ofboth Brooke County and the State ofWest Virginia. The administration, 

teachers, and support staffare all government employees. They are all paid with government 

funding, and their authorities and policies are the result of laws and rules put into place by 

elected officials and those appointed by elected officials. Public schools are perhaps the most 

visible symbols of the government to our citizens. To state that they are not a branch or level of 

government would be the same as arguing that the local office of the Division of Motor Vehicles 

or Tax Department is not a government office. See: W.Va. Const. Art. XII, § 1 ("The 

Legislature shall provide, by general law, for a thorough and efficient system of free schools.") . 

See also: W.Va. Const. Art. XII, § 2 ("The general supervision of the free schools of the State 

shall be vested in the West Virginia board of education which shall perform such duties as may 

be prescribed by law. "), Boggs v. Board ofEd ofClay County, 244 S.E.2d 799, 161 W.Va. 471 

(1978) ("County boards ofeducation are 'instrumentalities of the state,' created by statute in 

furtherance of state purpose mandated by constitutional article, receive substantial funds from 

the state, and are under such direct state control and supervision as to bring them within 

constitutional immunity from suit of state."), Randolph County Bd ofEduc. v. Adams, 467 

S.E.2d 150, 196 W.Va. 9 (1995) ("Financial needs of state public school system fall exclusively 

within province of legislature; if local government fails to comply with constitutional 
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requirement that it provide thorough and efficient system of free schools, state government must 

compel it to act, and if local government cannot carry the burden, state must itself meet its 

continuing burden. "). 

In addition to Yocum, the Circuit Court also cited Randles in support of its Order of 

Dismissal. In Randles, the Defendant was charged and convicted with terroristic threats as the 

result of a phone call she placed to the Circuit Court ofBraxton County. Id. at 1. At the time 

she placed the phone call, the Defendant's granddaughter had criminal charges pending before 

the Court, and the Defendant called and stated that if those charges were not dismissed she was 

going to bomb the town of Sutton. Id. 

Subsequently, the Defendant appealed her conviction by arguing that insufficient 

evidence was presented to support the guilty verdict. This Court ruled against her, however, by 

finding that that the Defendant's actions met the statutory elements of § 61-6-24: 

The jury could have reasonably inferred from this testimony that bombing the 
town of Sutton could have resulted in serious bodily injury or property damage. 
Similarly, the jury could have reasonably concluded that petitioner's statement 
was intended to affect the judicial branch of government by intimidation or 
coercion because petitioner specifically stated that she would bomb the town of 
Sutton ifher granddaughter's case was not dismissed. 

Id at 2. 

In a comparison of the facts, Randles is very similar to the case sub judicia in that there is 

a general threat made to a branch ofthe government intended to intimidate or coerce that branch 

ofthe government. In the present case, Mr. Ference was upset by having changes made to his 

duties as a custodian, and in retaliation, and hoping to coerce any further changes from being 

made in the future, made the threat that he would bring a gun into the school and begin shooting 

people. 

17 



It is certainly true that in Randles, the matter at hand, and arguably almost all cases where 

terroristic threats are made, the initial threatening statement is made to an individual. In Randles 

that person was whoever answered the phone, and in this case it was two fellow custodians. 

However, it is the nature of the threat that matters (Le. bombing a town or shooting up a school), 

not whether it is made to an individual or in response to an individual governmental employee's 

actions. 

Based upon all of the forgoing, the Petitioner asserts that the Court's reliance upon 

Yocum and Randals to dismiss the indictment in this matter is in clear error. Nonetheless, even 

adopting an interpretation of the findings of Yocum and Randals as utilized by the court, the 

issue remains as to how the Court must view the State's evidence when evaluating whether 

sufficient evidence exists to satisfy the elements of "Threats ofTerroristic Acts." As set forth 

herein above, there appears to be no precedent for the Court's actions at the procedural point of 

this case where the indictment was dismissed, and the only analogous standard applicable is that 

used in Rule 29 ofthe WVRCP. Accordingly, applying a Rule 29 standard, and requiring the 

Court to view the limited evidence reviewed in this matter "in a light most favorable to the 

State, with all evidentiary conflicts and credibility questions being in the prosecution's favor, and 

as among competing inferences, of which two or more are plausible, choosing the inference that 

best fits the prosecution's theory of guilt," it is clear that a jury could find [emphasis added] the 

defendant guilty based upon the defendant's reported statements of either "if she continued to 

add work to him he was going to get a gun and start taking people out" or "if she [Mrs. Sisinni] 

put any more work on him, he was going to get a gun and shoot that place up." See: Appendix, 

Section I, Criminal Complaint filed in the Brooke County Magistrate Court on the 3rd of 

September, pg 2; and Appendix, Section II, Brooke County Grand Jury Transcript, November 7, 
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2016 at Pg. 6. In fact the Trial Court acknowledged as much during the pretrial hearing held on 

January 30th, 2017, in which the Court states: 

THE COURT: Well, let me express my opinion for no 

other purposes, and I can't get involved in any plea 

negotiations, but as I look over the charge, and I look over the 

allegations made by the State, I have great concern for your 

client He may very well had an outburst and made the 

statements, but nevertheless he made them. They pretty much fit 

into the elements. I have done the best I can to give him a 

fair trial because all the cases that you cite for the other 

language that you hope to rely upon at trial comes from other 

states, but nevertheless I've structured it so that it makes 

sense, haven't used your language, but I've structured it so 

that you have a shot But in my judgment that's all you have is 

a shot and no matter how much respect I have for you and your 

talent. And if you got to compare the sentence that I would 

have to impose upon him and that chunk ofhis life with losing 

his job, I think he needs to consider that very carefully. It's 

not -- it's not a fifty-fifty circumstantial evidence case 

unless there's some dispute as to whether he actually said the 

words. Appendix, Exhibit IV, Transcript ofPretrial hearing, pg 11-12. 


As such, by failing to view the evidence in a light most favorable to the State, and acting 

prior to the State having the ability to present this matter to a petit jury, the trial court abused its 

legitimate powers, and the Court's action ''was so flagrant that it was deprived the State of its 

rightto prosecute the case. State v. Lewis, 188 W. Va. 85, 422 S.E.2d 807 (J992).Id. at 42,475 

S.E.2d at 42. 

C. 

REQUEST FOR THE RECUSAL OF JUDGE RONALD WILSON 

The Petitioner further contends that the Honorable Circuit Court Judge Ronald E. Wilson 

must be disqualified from further presiding over the case at bar in the event that it be remanded 

back to the Circuit Court, as he has already shown a clear bias against the State's position in the 
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matter, and has made an unwarranted factual determination in this case. 7 

In his Order dismissing the indictment in this matter, the Judge plainly shows that he 

feels that the charge against the Defendant is improper, necessitating their dismissal. This is 

evident from the Order when it stated: 

[t]herefore the court concludes that the threat to individual persons at the school 
does not constitute a terrorist act within the meaning of West Virginia Code §61
6-24 because the threatened action was not directed at intimidating or coercing the 
conduct ofa branch or level ofgovernment. It was directed to individuals and if 
it occurred it would be a crime - but not a terrorist act. 

Order Dismissing Indictment at Pg. 3, Lines 13-17. 

Further, the Order goes on to state that, in addition to showing the Court's beliefthat the 

State does not have the grounds to charge the Defendant under §61-6-24, the State should have 

charged the Defendant with an offense under §61-5-27 instead. Id at Lines 13-14. 

It is again relevant to note that the Court's dismissal in this matter came prior to the 

State's case ever being presented to the Court, without motion by the Defense, and upon the 

Court's own initiative and investigation. Aside from a review ofthe Grand Jury testimony 

offered by a single witness in this matter, the Court did not hear from or review any of the State's 

case, in particular in the form ofwitness testimony. 

One of the most often cited cases decided by the West Virginia Supreme Court on the 

issue ofjudicial recusal is Matter ojBrowning, 192 W. Va. 231,452 S.E.2d 34 (1994). In 

Browning, the Court pointed to both the Code of Judicial Conduct as well as previous decisions 

in order to formulate its ruling on when the recusal ofa presiding judge is proper . 

.In Browning, the Court first recognized Rule 3C(1) of the Canon (now Rule 2.11) which 

7 The State respects and recognizes Judge Wilson's attempt to provide fair and impartial legal system in Brooke 
County, although in the case at hand the Petitioner disagrees with his efforts. Given his stated opinion it is difficult 
to foresee how the Honorable Judge Wilson could divest himself ofhis formulated opinions in this matter should it 
be remanded back to the Circuit Court ofBrooke County. 
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states that "[a] judge shall disqualify himself or herself in any proceeding in which the judge's 

impartiality might reasonably be questioned ... " [d. 

The Court then went on to point out several of its previous decisions on the issue of 

judicial recusal: 

We recently held in Syllabus Point 3 ofState ex rei. Brown v. Dietrick, 191 W. 

Va. 169,444 S.E.2d 47 (1994): 


" '[W]here a challenge to ajudge's impartiality is made for substantial reasons 

which indicate that the circumstances offer a possible temptation to the average 
man as a judge not to hold the balance nice, clear and true between the State and 
the accused, ajudge should recuse himself.' Syllabus Point 14, in part, Loukv. 
Haynes, 159 W. Va. 482, 223 S.E.2d 780 (1976)." 

We explained in Brown that this syllabus point is analogous to "[t]he general 
standard under Canon 3C(1) to determine whether a judge should be disqualified 
because the judge's impartiality might reasonably be questioned [.J" 191 W.Va. at 
174, 444 S.E.2d at 52. 

Browning at 235, 452 S.E.2d 38. 

While the Petitioner in no way asserts any nefarious motives, or anticipates a belligerent 

response on behalfof the presiding Judge should this matter be remanded back to the Circuit 

Court with the Honorable Judge Ronald Wilson presiding, given the nature ofhis Order of 

Dismissal it would clearly create a trial situation tlwhich [would] indicate that the circumstances 

offer a possible temptation to the average man as a judge not to hold the balance nice, clear and 

true between the State and the accused." Louk v. Haynes, 159 W.Va. 482, 500,223 S.E.2d 780, 

791 (W. Va. 1976). 

Under the standard ofBrown, it would be a reasonably position for the State to 

reasonably question whether Judge Wilson could maintain impartiality in the case at bar, given 

that he has already made a legal andfactual determination in dismissing the indictment The 

State has every reason to believe that should the Defendant move for a dismissal subsequent to 
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the State presenting its witnesses and evidence that Judge Wilson would grant such a motion, as 

he has already shown his predilection that the Defendant should never have been charged with 

this offense in the first place. 

Respectfully, the Petitioner asserts that the decision of the Honorable Ronald E. Wilson, 

Judge of the First Judicial Circuit, to dismiss the Indictment against the Defendant, Floyd 

Ference, sua sponte, was without any legitimate jurisdictional authority, was in error and was an 

abuse of the Court's legitimate powers. As such, and given the nature of the Court's order which 

required a factual and legal determination, the State asserts to insure that the balance remain 

"nice, clear and true between the State and the defendant," Judge Wilson should be recused from 

the further handling ofthis matter. Id. 

VI. 

CONCLUSION 

WHEREFORE, the Petitioner prays that this Court grant the requested Writ of 

Prohibition based upon the lower court's error as a matter of law and enter an Order prohibiting 

the enforcement of the lower court's dismissal order, remanding the matter back to the Circuit 

Court of Brooke County, West Virginia, for presentation to a Petit Jury. In addition, the 

Petitioner respectfully requests that Judge Ronald E. Wilson be recused from the further handling 

ofthe matter or the anticipated jury trial. 

Respectfully Submitted, 

, -I-fl-. 
Joseph E. Barki, III 
Brooke Co. Prosecuting Attorney 
Petitioner 
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VERIFICATION 

STATE OF WEST VIRGINIA 
COUNTY OF BROOKE, to-wit: 

I, Joseph E. Barki, III, after fIrst being duly sworn upon oath, state that I am a Petitioner 

named in the foregoing "Petition for Writ ofProhibition", that I have read the same, along with 

the attached "Appendix", and that the facts and allegations therein contained are true and correct 

to the best of my belief and knowledge. 

S-/6-/7 
seph E. Barki, III Date 

Brooke County Prosecuting Attorney 

This VerifIcation was sworn to or affirmed before me on the ~ day ofMay, 2017. 

My commission exPire'4luo G~' <hOI q. 

....." 
-

NOTARY PUBLIC OFFICIAL SEAL 

STATE OF WEST VIRGINIA 


AlISA D. SMITH 

c/o ATTY. DAVID B.CROSS 


727 CHARLES ST. 

WElLSllUflG. WV 26070 


MY COw,,'sm0N E;,i'!RES FEB. 9. 2019 




CERTIFICATE OF SERVICE 

This is to certify that on this K day ofMay, 2017, the undersigned counsel served the 

foregoing "WRIT OF PROHIBITION" and "WRIT OF PROHffiITION APPENDIX" upon the 

Respondents by depositing a true copy in the United States Mail, postage prepaid, in an envelope 

addressed as follows: 

Honorable Judge Ronald E. Wilson 
Judge of the First Judicial Circuit 
Hancock County Courthouse 
P.O. Box 428 
102 Court Street 
New Cumberland, WV 26047 

Floyd Ference 
c/o Robert McCoid, Esq. 
56-58 Fourteenth Street 
Wheeling, WV 260003 

Joseph E. Barki, III 
Brooke County Prosecutor 


