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IN THE CIRCUIT COURT OF BROOKE COUNTY. WEST VIRGINIA 

STATE OF WEST VIRGINIA. 
n ..... 
I c:::I 

Plaintiff, 	 Case No. 16-F-72 2:! ~. .-
Judge Ronald E. W~ ;g ." 

v. 

FLOYD FERENCE. 

Defendant. 

ORDER DISMISSING INDICTMENT IN CASE NUMBER 16-F-72 CHARGING 
FLOYD FERENCE WITH THREATS OF TERRORISTIC ACTS 

Tlris court, in preparing for an April 24, 2017, jury trial in the above matter, 

has considered W.Va.Code §61·6-24. State v. Yocum, 233 W. Va. 439. 759 S.E.2d 

182. (2014) and State v. Randles, No. 14-1151,2015 WL 5125780~ at *2.3 (W. Va. 

Aug. 31, 2015), as well as the wording of the indictment in this case and the 

testimony that Lt. Lester Skinner of the Wellsburg Police Departm.ent preBented to 

the Brooke County Grand Jury at the November 2016 term of court. 

The indictment charges that Floyd Ference, an employee of the Brooke 

County school system, while at Wellsburg Middle School. oollllllitted the felony 

offense of ''threat8 to commit a terroristic act" when he did unlawfully, knowingly 

and willfully threatened to commit a terroristic act, with or without the intent to 

commit the act, by threatening to get a gun and start shooting people at the school 

Lt. Skinner's testimony was that he was involved in the investigation ofMr. 

Ference because another law enforcement officer reported that some custodians had 

approached the officer and told him about a threat being made. Lt. Skinner believed 
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that there were two custodian employ~es who initially reported the incident to that 

police officer. Floyd Ference was employed by Board of Education as a custodian at 

the Wellsburg Middle School and Franklin Primary School. 

Lt. Skinner told the Grand Jury that Mr. Ference wasn't getting his job done 

appropriately according to the principal who had listed some things Mr. Ference 

needed to do and finish doing. Lt. Skinner then testified that Mr. Ference "made 

comments to the other custodians after that ifshe put any more work on him, he 

was going to get a gun and shoot the place up." He further testified that the 

statement was made to the other two custodians while they were all in the 

lunchroom at the school. The other two custodians reported this statement to the 

principal and then the principal contacted the school officer. 

Defense counsel has not filed a motion to dismiss the indictment. However 

the court, sua aponte, believes that it has administrative responsibility to dismiss 

the indictm.ent based upon the authority oftha Yocum case. The West Virginia 

Supreme Court of Appeals held in Yocum that "the requisite intent necessary to 

commit a statutorily-defined 'terrorist act' involves conduct aimed at the civilian 

population as a whole and... directed at a branch or level of government as a whole." 

State v. Randles. No. 14-1151.2015 WL 5125780, at *2-3 CW. Va. Aug. 31, 2015). 

The court in Yocum accepted that "the concept of terrorism has a unique 

meaning." ... "Despite the variance in statutory enactments which address 

terrorism, there is a consensus that both violence and a political purpose or 

motivation are universal components included in this type of legislation.n 
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The indictment in this case omits any reference to the specific terrorist act in 

W_Va.Code §61-6-24 that Mr. Ference intended.. Perhaps that was because the 

evidence presented to the Grand Jury was that Mr. Ference t'was going to get a gun 

and shoot the place up" but there was no reference to shooting people at the school. 

The statutory reference in the indictment, Chapter 61, Article 6, Section 20 4(b), is 

to a section ofthe statute that refers to the penalty for the crime of committing a 

terrorist act. Each ofthe statutorilrdefined "terrorist acts" must have been 

threatened for the purpose of accomplishing one offour specified intentions. See, 

W.Va. Code §61~24(a)(3). This case, as in Yocum. the alleged terrorist activity 

stated in the indictment was aimed at shooting individuals at the school instead of 

conduct aimed at the civilian population as a whole and not conduct that was 

directed at a branch or level of government as a whole. 

Therefore the court concludes that threat to individual pe~eo,n9 at the school 

does not constitute a terrorist act within the meaning of West Virginia Code §61-6

24 because the threatened action was not directed at intimidating or coercing the 

conduct of a branch or level of government. It was directed to individuals and if it 

occurred it would be a crime-- but not a terrorist act. 

As stated in Yocum. the State could have charged Mr. Ference with a 

violation of West Virginia Code §61-5- 27 that criminalizes the actions ofpeople 

who seek to intilnidate or retaliate against public officers and employees by threats 

ofphysical force or harassment in an attempt to impede 'or obstruct that individual 

performing his or her official duties. 
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Therefore, it is ORDERED that the indictment in Case 16-F-72 which 

charges Floyd Ference with the felony offense of «threats to commit a terroristic act" 

is DISMISSED with prejudice and shall be stricken from the active docket of the 

Court. 

The Clerk of Court is directed to transmit attested copies of this order to 

counsel: Robert McCoid, Esq., and Ryan Weld, Esq. 

ENTERED this 17 day of April, 2017. 

~ ,.,Hon. Ron81d E. WilSon ~ 
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IN THE CIRCUIT COURT OF BROOKE COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA 

Plaintiff, 
vs. CASE NO. 16-F-71 

FLOYD FERENCE 

Defendant 

ORDER 

On the 30th day of January, 2017, came the State of West Virginia by and through 

Brooke County Assistant Prosecuting Attorney, Ryan W. Weld, and as well came the Defendant 

in person and by Counsel, Robert McCoid, all appearing for a hearing in this matter. 

Whereupon, the Court called this matter to hearing, noting that it was set for a trial to 

begin on Thursday, February 2,2017. 

Thereupon, the Court stated that due to the ongoing construction taking place in the 

Brooke County Courthouse the trial in this matter shall be postponed due to the lack of adequate 

restroom facilities and other spaces necessary to conduct a trial in the Courthouse. 

Thereupon, Counsel for the State noted that he would be unavailable until mid-April to 

conduct a trial in this matter due to his responsibilities as a member of the West Virginia State 

Legislature. 

Whereupon, the Court also noted that Members of the Legislature are prohibited by law 

from being called from the legislative session to appear in court. 

Thereupon, the Defendant did waive his right to a trial during this term of the court. 

Thereupon, the Court set this matter for trial beginning on Monday, April 24, 2017. 



Thereupon, the Court noted that it had previously received proposed Jury Instructions 

from both parties and after reviewing the same provided back to both the State and the Defendant 

a copy of the Court's Jury Instructions. 

Thereupon, the Court inquired as to whether or not any plea offers had been made by the 

State, to which Defense Counsel stated that there had been but that the Defendant could not 

accept any such offer due to his belief that he is innocent and that accepting any plea would 

result in his loss of employment with the Brooke County School system. 

Thereupon, Defense Counsel withdrew its previously submitted Motion in Limine 

regarding the Defendant's work perfonnance reports, as the only one contained within the 

Defendant's personnel file at the Brooke County Board of Education had been supplied to them 

by the State. 

Thereupon, the Court inquired as to whether or not there were any further issues to be 

discussed, and after hearing none, ordered that all parties be present at 8:00 a.m. on the 24th of 

April to begin the trial in this matter. 

Thereupon, the Court further Ordered that the Clerk of the Circuit Court of Brooke 

County provide attested copies of this Order to counsel of record. 

All of the foregoing being ordered on this ___ day of February, 2017. 

RONALD E. WILSON, JUDGE 

Robert McCoid 
Counsel for the Defendant 


