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I ANS\VERS TO QUESTIONS PRESENTED 

A. 	 Whether the fiduciary exception to attorney-client privilege should be recognized as a 
matter of first impression in West Virginia? 

Answer of Respondent: Yes. 

B. 	 Whether a litigant's privileged communications with counsel made after the initiation 
of litigation may be identified on a privilege log and produced for in camera review 
during that same litigation? 

Answer of Respondent: Yes. 

C. 	 Whether a court may order the identification or production of fact and opinion work 
product generated before and during litigation without a proper request from a litigant 
and absent a finding of substantial need or extraordinary circumstances? 

Answer of Respondent: Yes. 

II STATEMENT OFTHE CASE 

The Order summarizes hearings involved in the discovery dispute on October 24, 2016, 

December 22,2016 and January 4,2017. See APP 1. 

Defendant provided a Privilege Log which was amended twice by Defendant (the 

"Privilege Log"). At the October 24,2016 hearing, in response to a Motion to Compel, the Court 

ordered the documents set forth in the Privilege Log be provided to Steven Nanners, Esq., Special 

Commissioner for in-camera review to be followed by in-camera review of documents by the 

Court, along with the Special Commissioner's Report. See APP 2. The Special Commissioner 

rendered his Report separating records into one batch which he considered "emails relating to the 

pending litigation that are attorney-client privilege type emails," which were not deemed 

discoverable, and the other batch of emails regarding handling of the Estate which relate to breach 

of duty which was deemed discoverable. See APP 6. 

The Court approved the Report and at a hearing on December 22, 2016 agreed with the 

Report and ordered the documents deemed discoverable be provided to the Gandee Trust. See 
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APP 2. Given the intention of filing a Writ by Huntington, the Special Commissioner has not 

tendered these documents to the Gandee Trust. 

After the October 24, 2016 hearing ordering that documents in the Privilege Log be 

produced, counsel for the Gandee Trust had a local printing company prepare a copy in larger 

readable font than the Privilege Log provided. See Petitioner Index APP 112-366. After thorough 

review, counsel for the Gandee Trust discovered many documents provided in redacted form were 

not listed in the Privilege Log and thus, an unredacted copy (or any copy) was not provided for in

camera review. See APP 45-87. Additionally, many documents referenced in depositions and 

many documents which would routinely be prepared in estate administration were missing. After 

repeated demands, a Frost Brown Todd attorney from their Indianapolis office finally responded 

that quite a fe\v documents were not listed in the Privilege Log because Frost Brown Todd had 

made its review and had determined they were privileged or work product. See Plaintiffs Motion 

to Compel Defendant to Submit a Supplemental Privilege Log, APP 26 and 27. The decision to 

exclude many documents from the Privilege Log had not been disclosed to the Gandee Trust, or 

the Court. 

At a January 4, 2017 hearing, the Court granted Plaintiffs Motion to Compel Defendant 

to Submit a Supplemental Privilege Log, and that documents to be described in the Supplemental 

Privilege Log to be produced were to be delivered for in-camera review. The Court ruled against 

a Motion for Protective Order filed by Huntington on January 3,2017. APP 2 and 3. See APP 92 

(Motion for Protective Order); APP 98 (Plaintiffs Response); and APP 106 (Plaintiffs 

Supplement). 

The Order, containing finds of fact, conclusion of law and the Order for this entire 

discovery dispute, was entered by the Court on March 23,2017. Huntington then filed a Petition 

for Writ of Prohibition to which this Response is submitted. 

FACTS 
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Dr. Gandee died on February 17,2014 leaving a Will which named the James D. Gandee 

Trust (the "Gandee Trust") as sole beneficiary, other than one gun each to his daughters, Deanna 

Gandee and Jennifer Gandee (the "Daughters"). In the instant discovery dispute the Gandee Estate 

is effectively the sole beneficiary and so treated in the Order. APP 04. 

Although Huntington knew of the Will, knew that it was the named Executor, and knew 

who had the Will, the Will was not provided to probate for over sixty (60) days (law requires 30) 

and Huntington was not appointed until over ninety (90) days of Dr. Gandee's death, when Barry 

Griffith of Huntington's Charleston office was named authorized Executor. Mr. Griffith did 

almost nothing to administer the Gandee Estate and left employment of Huntington in May, 2015, 

or fifteen (15) months after Dr. Gandee's death. APP 5 and 6. 

Mr. Griffith was informed in June 2014 of rats, squirrels and bats getting into the residence, 

utilities turned off, security, Dr. Gandee's car had been repossessed for non-payment, sewer 

backup, and did nothing. Dr. Gandee's former residence (the "Residence") was owned by the 

Estate and Deanna Gandee and a friend, Lori Wood, resided there. APP 06. Records of 

Huntington reflect that by March of2015, Lori Wood contacted Huntington and a representative, 

as Mr. Griffith would not speak to her. 

The raccoons and animals were still there, they had lived there all winter with no heat or 

hot water, mold and the roof falling in. APP 117. As Mr. Griffith never returned calls, Lori Wood 

demanded the operator connect her to anyone in the Trust Department, and Lori Wood spoke with 

Huntington employee Sherry Bryant who prepared a memo (see APP 117), a portion of which is 

quoted below 

"Lori is calling on behalf of the James David Gandee Estate, she 
explained the following information to me. 

She said they are in dire situation. The roof is falling in, there is no 
gas, heat or hot water in the home. The home is out in the country 
and there are raccoons and other animals living in the walls. The 
property has been vandalized and a police report has been filed. 
Tires have been slashed. There is severe neglect at the home. 
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The funeral bill hasn't been paid and a headstone is needed. 

There have been no disbursements to either of his girls Deanna 
Gandee or Jennifer Gandee. Only disbursements for Griffith, and 
J.E. White. Anspach Law was dropped and they don't know why 
payments were made to them." 

Incredibly, nothing was done by Huntington to save the Residence or help Deanna Gandee. 

After Mr. Griffith left Huntington, Carla Parsons ofHuntington's Charleston office was appointed 

to manage the Gandee Estate in July of2015, and after review of the file, learned of this atrocious 

mess, the large exposure of Huntington on a 4,700 SF Residence to be tom down, guns missing, 

no idea of how many guns were there in February 2014, terrible treatment of Dr. Gandee's 

Daughter, etc. APP 06. The critical facts are stated well in the Court's actual Findings of Fact 

which are set forth below 

"9. In order to adequately address legal issues in this matter relating 
to attorney-client privilege and the \vork product rule, Plaintiff 
asserted and believed that it was necessary for this Court, and the 
Special Commissioner, to have a fuller understanding of the 
litigation conduct of Defendant and legal invoices submitted to the 
James D. Gandee Estate (the "Gandee Estate") and alleged the 
below Facts. 

A. Barry Griffith served as the Trust Officer of Huntington 
responsible for administrating the Gandee Estate from May 27, 2014 
through the date of his resignation from Huntington on May 26, 
2015. Documentation exists that Mr. Griffith was informed of 
rainwater coming into the interior of the house, causing damage 
prior to December 31, 2014 and again March 20, 20 15 (the "roof is 
falling in") (Exhibit #IA-IB to Plaintiffs Supplemental Response 
- Exhibit G herein). As Executor, Huntington obviously has the 
responsibility to make all repairs to the roof and preserve the value 
of the 4,700 SF residence. However, there was no repair to the roof 
of the 4,700 SF residence until a tarp was placed on the roof in 
December, 2015 (Exhibit #2 to Plaintiffs Supplemental Response
Exhibit G herein). 

B. On July 15,2015, by Order ofthe County Commission ofUpshur 
County, West Virginia, Carla Parsons, Huntington's Trust Officer, 
was designated as Huntington's representative with authority to 
administer the Gandee Estate. On August 9, 2015, less than thirty 
(30) days after the appointment ofMs. Parsons, Huntington retained 
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three separate businesses (being a building contractor, realtor and 
appraiser) to inspect the 4,700 SF residence. They infonned 
Huntington that the 4,700 SF residence no longer had any value. IE: 
("not worth rebuilding," "unfortunately, it is a tear down" and "no 
contributory value to the land," respectively) (see Exhibit #3 to 
Plaintiffs Supplemental Response - Exhibit G herein). It waited 
another four (4) months to place the tarp on the roof. 

C. There was evidence of a contlict of interest by Huntington as 
litigant and Executor as early as August 9, 2015, when Huntington 
was advised by its contractor, appraiser and realtor that the 4,700 SF 
residence no longer had value (see Exhibit #3 above). The Gandee 
Estate asserts that Huntington's contlict of interest is evidenced by 
many facts, such as the fact that Huntington never filed an insurance 
claim for total destruction to the 4,700 SF residence after being 
advised of the rainwater damage to the residence. Huntington 
asserts that there was no contlict of interest; rather, it simply never 
thought to look into whether an insurance claim should be 
submitted. Exhibit #4 to Plaintiffs Supplemental Response -
Exhibit G herein. 

D. At around the time Huntington was advised the 4,700 SF 
residence had no value, Huntington appointed eight (8) employees 
to a Gandee Estate "Team" to collectively administer the Gandee 
Estate as a team (Exhibit #5 to Plaintiffs Supplemental Response
Exhibit G herein). Huntington also appointed Jared Tully, Esq., a 
partner at Frost Brown & Todd, as a member of the estate 
administration Team for the Gandee Estate, to participate in many 
estate administration meetings and actions, visits to the residence, 
and receive communications (Exhibit #5 to Plaintiffs Supplemental 
Response - Exhibit G herein). The top ranking member of the 
"Team," Tristan McConnick, is a member of the Board of Directors 
of the holding company, the top trust officer nationally and 
responsible for "risk management" which includes loss from 
litigation (see Exhibit #6 to Plaintiffs Supplemental Response -
Exhibit G herein). 

E. Plaintiffs fiduciary expert, Mr. John Rodgers, stated in 
deposition that the legal services of Frost Brown & Todd was 
appropriate and necessary for only one matter (amount to be 
received from Virginia Young Estate - $7,200) and that all other 
legal work perfonned by Frost Brown & Todd and billed to the 
Gandee Estate in the amount of $96,902.20 was a waste of Estate 
assets because it is not proper to involve outside counsel in routing 
estate administration matters (see Exhibit #7 to Plaintiffs 
Supplemental Response - Exhibit G herein). This is particularly 
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true where the Executor is a publicly traded bank with vast 
experience and resources such as Huntington. Note that 
Huntington's own internal procedures as to an estate's use ofoutside 
counsel does not provide that outside counsel should be involved in 
routine estate administration matters (Exhibit #8 to Plaintiffs 
Supplemental Response - Exhibit G herein). 

F. A Motion to Compel Distribution was filed in response to 
Defendant's decision that it would distribute only $100,000, even 
though the Gandee Estate had cash of $2,560,000 and was ready to 
sell the fann for another $590,000, with outside counsel at such 
meeting (Exhibit #9A and #9B to Plaintiffs Supplemental Response 
- Exhibit G herein). Defendant sent a letter to the Gandee Trust that 
it would distribute all estate assets only if a full release from 
litigation was provided (Exhibit #10 to Plaintiffs Supplemental 
Response - Exhibit G herein). During Ms. Parsons' deposition, 
when Ms. Parsons was asked to describe discussions at the meeting, 
the attorney for Defendant stated two (2) in-house counsel were 
present and outside counsel was also present, and this meeting on 
distribution was off limits (Exhibit #11 to Plaintiffs Supplemental 
Response - Exhibit G herein). 

"MR BROWN: Well, she needs to - one, two, three, four, five 
there were six people at that meeting. And three of them are 
lawyers. So I'm a little reluctant to let her get into it. If there are 
matters that she can testify to that didn't relate to the discussion 
strategy and giving ofadvice, and requesting ofadvice, she can. But 
on this, I'm skeptical there'd be anything else in this discussion." 

And then stated 

"But because this thing is so riddled with lawyers, I just don't know 
that when you get into what was discussed at the meeting, that we 
can ever be able to separate the privileged from the nonprivileged." 

G. It was the decision of Tristan McConnick, the top trust officer 
ofHuntington, a Board Member, with primary responsibility for risk 
management from litigation, who decided to "riddle the thing with 
lawyers" and cut off discovery. Discovery of routine estate 
administration decisions and matters was blocked because an 
attorney was placed in a meeting and there was no need for an 
attorney to be there, particularly giving Executor advice as to how 
to hurt the beneficiaries in the litigation. 

H. As such, a serious question arises as to whether Huntington is 
claiming attorney-client privilege and work product protection for 
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routine administrative matters because it placed outside counsel as 
a member of the estate administration Team to participate in estate 
administration matters and receive communications relating thereto. 

I. Huntington's retention of only one firm to represent Huntington 
as Executor of the Gandee Estate, with the highest duty under law, 
and also as Defendant aggressively litigating against the beneficiary, 
created a conflict of interest by such law firm, which, coupled with 
Huntington having outside counsel in attendance and participation 
in many routine estate administration matters, has blurred lines of 
duty and conduct in this Civil Action by Huntington. Huntington's 
counsel has greatly exacerbated the complexity of the legal analysis 
of Defendant's claim of attorney-client privilege and work product, 
and the time required of the Court in these matters." 

III SUMl\IARY OF ARGUMENT 

The Order Regarding Discovery (the "Order"), entered by the Honorable Judge Reger on 

March 23, 2017 in this Ci viI Action is fully supported by, and well within, clear authority provided 

by previous cases of the West Virginia Supreme Court, particularly State ex reI. Allstate Ins. Co. 

v. Gaughan, 508 S.E. 2d 75 (W. Va. 1998). 

Huntington agreed to serve as Executor of the James D. Gandee Estate and thus assumed 

the fiduciary obligation to the Gandee Trust, which is the highest duty of good faith in law. See 

Latimerv. Mechling, 311 W.E. 2d 819 (W. Va. 1983). 

While Huntington was Executor, a water mark in the comer of the ceiling of one room of 

a 4,700 square foot residence of the Estate which started in the fall of2014, was totally ignored by 

Huntington until July 2015 when Huntington's three contractors and realtor declared it a tear

down. APP 6. 

Huntington refused to resign even though it had a conflict of interest as Executor and for 

Defendant. Huntington retained, and Frost Brown Todd agreed, to represent Huntington both in 

its role as Executor and as Defendant in this Civil Action. Huntington has put outside counsel in 

every estate administration meeting or action, and copied on all communication, where no legal 
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issues were involved, and aggressively fought discovery requests because an attorney was placed 

in every meeting and received all correspondence. 

As noted in the Order, the egregious conflict of interest by Huntington and Frost Brown 

Todd greatly exacerbated the Privilege and Work Product issue. These extraordinary 

circumstances and improper legal conflicts of interest coupled with attendance at all meetings, 

requires increased scrutiny and safeguard of the discovery rights of the Gandee Trust. The legal 

issues relating to privilege and work product, given the outrageous conflict of interest by 

Huntington, and its counsel, have to be taken into account in this legal analysis. 

Fundamentally, the precise issue relates to the application of attorney-client privilege and 

work product in an action by the beneficiary of an estate against the executor of an estate. The 

fiduciary duty of executor to beneficiary is the highest duty of good faith under law. 

The case of SER Allstate Mutual Insurance Company v. Gaughan, 508 S.E. 2d 75 (1998) 

is similar and analogous to the instant situation with regard to the relationship of insurer to insured 

and commonality of interest, and the West Virginia Supreme Court crafted a quasi attorney-client 

privilege and quasi work-product rule for a third party plaintiff against an insurer in a bad faith 

case. These enhanced rights to the third party plaintiff are based upon relationship, commonality 

of interest and the Court's holding in Gaughan that the file, including attorney documents, was 

primarily for the benefit of the insured. In Gaughan, the Court noted that in a first party bad faith 

action, of the insured against insurer, the first party plaintiff should generally be entitled to all of 

the file. The rights of a first party plaintiff in a bad faith case are set forth well in Cleckley Davis 

& Palmer, Litigation Handbook on West Virginia Rules of Civil Procedure, Juris Publishing (the 

"WV Handbook on Civil Procedure") which states at page 548 in footnote 32 as follows

"The Gaughan decision was careful to point out that in the context 
of first-party bad faith actions against insurers, the attorney-client 
privilege does not attach to an insured's file because the insurer 
created the file primarily on behalf of the insured. Therefore, in a 
first-party bad faith action against an insurer, the insured generally 
has access to all documents in hislher file." 
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In the instant situation, the Gandee Trust asserts that the rights of the Gandee Trust in this 

Action against the Executor are equal to or greater than the rights of a first party plaintiff under 

the Gaughan case. 

Further, the Gandee Trust asserts that, at an absolute minimum, have rights with regard to 

privilege and work product in the Action as beneficiaries equal to or greater than a third party 

plaintiff in a bad faith action where the insured has released its claim to the third party plaintiff as 

in Gaughan. The Order treats the Gandee Trust in the same manner, with the same rights as 

provided to the third party plaintiff in Gaughan. 

Note that the Gandee Trust, as beneficiary of the Gandee Estate, is due the highest duty of 

good faith under law from the Executor, Huntington. Unquestionably, an estate beneficiary like 

the Gandee Trust is entitled to at least the same rights and treatment as a third party plaintiffwhose 

only relationship to the insurer is the assignment by insured of its claim, where the insured and 

insurer have a contractual relationship. 

As stated in the Order, at page 18 of 25, Conclusion of Law 37 states 

"37. The facts in this Civil Action are more compelling than in 
Allstate v. Gaughan, as a fiduciary relationship exists in the instant 
case as opposed to contractual relationship as in the Allstate v. 
Gaughan case. In Allstate v. Gaughan, the insured paid for no legal 
fees of the insurer; whereas, in the instant matter, the beneficiary 
(the Gandee Trust) paid for all legal services provided by the 
attorney retained by Huntington through June 1,2016." 

As such, the Order is based on clear precedent and authority of Gaughan. Although the 

relationship, commonality of interest, and file material benefitting an estate beneficiary is much 
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greater than a third party plaintiff who received a release of claim from insured as in Gaughan, the 

Order does not go beyond Gaughan. 

As such, the Gandee Trust asserts that the Order is well within West Virginia law, requires 

in-camera review before documents are turned over, and the Petition for Writ should be denied. 

STATEl\IENT REGARDING ORAL ARGUMENT 

This case is appropriate for oral argument under Rule 19(a) because it involves the 

application of pri vilege and work product to a beneficiary suing an Estate Executor, which is not 

settled law. Although it would appear that the Gandee Trust should receive greater rights than the 

third party plaintiff in Gaughan, such as the rights of a first party plaintiff, the Court was careful 

not to extend the clear law of Gaughan beyond the parameters set forth by the West Virginia 

Supreme Court in Gaughan. 

STATEMENT OF JURISDICTION AND STANDARD OF REVIE\V 

A. Statement of Jurisdiction and Standard of Review. 

1. This Court Has Jurisdiction to Hear This Petition. 

This Court has jurisdiction to hear this Petition for Writ of Prohibition under Article VIII, 

Section 3 ofthe West Virginia Constitution and pursuant to West Virginia Code §§ 51-1-3 and 53

1-2. See also W. Va. R. App. P. 16. "A writ of prohibition is available if the West Virginia 

Supreme Court holds that a clear legal error resulting from a trial court's substantial abuse of its 

discretion in regard to discovery orders." Syl Pt. 2, State ex reI. Med. Assur. ofW. Virginia, Inc. 

v. Recht, 213 W. Va. 457, 583 S.E. 2d 80 (2003) (quoting Syl Pt. 1, State Farm v. Stephens, 188 

W. Va. 622,425 S.E. 2d 577 (1992». 

2. Standard of Review. 
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"Unless obviously correct or unreviewably discretionary, rulings requiring attorneys to 

turn over documents that are presumably prepared for their clients' information and future action 

are presumptively erroneous." Syl. Pt. 4, Recht, 213 W. Va. 457,583 S.E. 2d 80 (quoting Syl. Pt. 

6, State ex reI. USF & G v. Canady, 194 W. Va. 431, 460 S.E. 2d 677 (1995)). Likewise, "where 

circuit court's ruling turns on a misinterpretation of the West Virginia Rules of Civil Procedure," 

this Court's review is plenary. State ex reI. U.S. Fid. & Guar. Co. v. Canady, 194 W. Va. 431, 

439,460 S.E. 2d 677, 685 (1995). 

THE EGREGIOUS CONFLICTS OF INTEREST AND LITIGATION CONDUCT BY 

HUNTINGTON AND ITS COUNSEL HAVE CREATED PRIVILEGE AND 'YORK 


PRODUCT BLOCKS TO DISCOVERY 


Barry Griffith of Huntington's Charleston office was appointed to oversee the Gandee 

Trust, did almost nothing, and left Huntington in May 2015. The new Huntington officer 

appointed to the Gandee Trust in July, 2015 discovered the nightmare which Mr. Griffith had 

caused to the Gandee Estate of the 4,700 SF Residence being worthless, no idea ofhow many guns 

were there at Dr. Gandee's death and thus how many were missing, valuable exotic game trophies 

ruined by water damage, etc. APP 6 and 7. Rather than do the right thing and apologize and make 

it right, it put a dream Team ofeight (8) officers and outside counsel to beat Dr. Gandee's daughter 

into settlement, to blame Deanna Gandee for everything, refused to make distributions without a 

complete release and decided to remain Executor, despite an outrageous conflict of interest, so it 

would be in a position to fully execute such bad faith litigation. APP 6 and 7, APP 213-219. 

An egregious example of Huntington's misconduct relates to guns in the Estate. Deanna 

Gandee hunted with her father, owned guns, and sold some guns as she needed money after her 

father died (Huntington did nothing for 18 months) and when Huntington discovered Deanna 

Gandee had sold some guns, Huntington tried to get Dr. Gandee's daughter criminally prosecuted. 

APP 82 6-1. 

At an administrative estate meeting, paid for from Estate funds, one-half of which were 

beneficially Deanna Gandee's, Huntington's Frost Brown Todd attorney (JT in the notes), states 

the Prosecutor believed it was civil, not criminal. Assumedly, a criminal prosecution would help 
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in the damage suit against them. In fact, in the same meeting, Huntington's Frost Brown Todd 

attorney (IT in the notes), states that the unauthorized sale of guns can be used as leverage in the 

lawsuit against Huntington for damage to the house. 

It is hard to shine light on the improper and fraud-like impact on the Gandee Trust and 

Daughters of Huntington's decision to refuse to step down as Executor and its decision, at the topo 

level, to use one law finn (Frost Brown Todd) to represent it in its role as Executor and a 

Defendant. \Vhen one adds to this that $96,902 of Gandee Trust/Daughters' money was spent to 

have a Frost Brown Todd attorney at every meeting or phone call and to receive every document, 

to make discovery impossible (privilege and work product) and the conflicts and improper conduct 

have caused this entire discovery dispute. 

One way to illuminate how hannful this has been to the Daughters and the Gandee Trust 

is to compare the actual conduct with what should have occurred, and typically does occur in this 

type situation. 

EXAMPLE 

Assume that rather than remain as Executor in July/August 2015, Huntington would have 

resigned as Executor and a different West Virginia Bank is appointed as Executor (hereinafter 

"New Bank Executor"). Assume it hires a West Virginia law finn (hereinafter "WV Finn") as 

counsel to represent it if any issues arise which require outside legal counsel. Further assume that 

Frost Brown Todd represents Huntington only in its capacity as Defendant. 

An estate administrative meeting arises such as March 3, 2016. Assume Huntington or 

Frost Brown Todd asks the WV Finn if it can attend the estate administration meeting. The WV 

Finn would say that is highly improper and not allow it. Suppose Huntington asks the New 

Executor ifit would seek criminal charges against Deanna Gandee regarding the sale of guns. The 

New Executor and/or WV Finn would respond that they owe the highest duty of good faith to 

Deanna Gandee, and after the wretched treatment of Deanna Gandee who lived without heat or 

hot water in winter, no returned calls for money, refusal to fix the Residence, Huntington not 
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getting there within 30 days to inventory and store guns owned by Dr. Gandee, and not providing 

any advice as to guns or any matter of the Estate, without contacting her or her attorney to see if 

they are her guns or what occurred, that the request is outrageous and is not in any manner meeting 

its high duty of good faith to Deanna Gandee. Yet Huntington accomplished all of this by 

remaining as Executor and using one law firm. 

This scenario is consistent through the entire case. Plaintiffs sought information as to how 

Huntington determined the amount to distribute at $100,000, which was not enough to pay 

charities and bequests, much less provide money for Dr. Gandee's Daughters. See APP 8 and 9 

on privilege roadblock on discovery for that calculation. Over two (2) years after Dr. Gandee's 

death, with all claims paid, Huntington refused to distribute funds unless it obtained a full release 

for damage to the Residence, etc. See APP 182 and 183. At the hearing the Honorable Judge 

Reger actually stated that Huntington is holding the $2,700,000 cash hostage to obtain a release 

and so stated in the Order. See Order APP 213-219, at APP 215 (52,700,000 - Item (6); and AP P 

216 (holding funds hostage at (11». 

Now assume in accord with the example ofa new Executor and Firm, that Huntington went 

to the New Executor and said we would like you to agree to distribute only $100,000, which would 

be paid to charities and bequests under the Trust, and Dr. Gandee's Daughters would receive 

nothing. It is now well over two years since Dr. Gandee died, the Daughters desperately need 

money, we think they will settle for almost nothing with us if they cannot receive money. 

The New Executor would respond that ongoing refusal to make a distribution this long 

after Dr. Gandee's date of death with $2,700,000 cash and all claims paid would be a clear breach 

of fiduciary duty and actionable. Further, if this refusal to distribute funds was taken to force a 

release of an executor's negligent conduct, it would be not just improper but likely violate federal 

regulations governing fiduciary activities by a national bank. 

Suppose Huntington requested that its WV Law Firm attend the meeting to recommend 

$100,000 be distributed. The New Executor or WV Firm would respond that is highly improper 
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for a Law Finn defending Huntington in a suit by the Gandee Estate beneficiaries to attend a 

meeting where estate administrative decisions of the Gandee Trust are made. 

Assume Huntington asked that the WV Finn attend the meeting when a distribution amount 

was to be detennined so that all discussions and documents would be privileged and work product. 

The WV Law Fiml might respond that in its 100 years, it has never been asked to sit in on a 

meeting to calculate the amount to distribute for a partial distribution. The WV Finn might also 

say that upon inquiry, it appears the trust officer of the New Executor has a calculator which can 

subtract $0 of claims from $2,700,000 of cash. Further, it would be bad faith for an attorney of 

the WV Finn to attend an estate administration meeting of the Gandee Trust where an attorney 

was not needed, for the purpose of blocking all discovery. Again Huntington obtained all these 

results by remaining as Executor and using one law finn. 

Note that if Huntington had resigned a New Executor would have submitted an insurance 

claim for water damage, if for no other reason than to protect itself. The insurance claim would 

have been denied citing in detail the gross neglect of Huntington and that the insurance company 

is not liable in these circumstances. That report would have hurt Huntington in this suit. There 

are many reasons Huntington chose not to resign as Executor for the sole benefit of itself and 

detriment of beneficiaries. There are many instances of improper fraud-like litigation conduct by 

Huntington as Executor. 

The most illuminating aspect of the example is that if Huntington had resigned in 

JulY/August 2015, and a New Executor appointed with WV Finn as counsel, there would be no, 

or almost no, privilege or work product documents or issues in this entire Civil Action. 

With a New Executor and WV Finn, Frost Brown Todd would then be representing 

Huntington only as Defendant, few if any documents would be requested of Huntington if it was 

solely Defendant and not Executor. Note that on July 5, 2016 after all Estate assets were forced 

to be distributed and Huntington no longer had any Executor role, no documents are to be delivered 

except pure estate administrative matter on two topics under the Order. APP 19-25. 
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Additionally, there would be few if any privilege or work product issues with the New 

Executor. There was only one item which required outside counsel, the amount to be received 

from Dr. Gandee's mother's estate. If the Gandee Trust had requested the settlement agreement 

or related work, I doubt the New Executor would have a problem, but that is a possible issue. 

Otherwise, all of the file of the New Executor would be turned over to the Gandee Trust. It is 

likely that no privilege or work product matter would have required Court attention if Huntington 

were only a Defendant, and the New Executor administered the Estate which ethically and legally 

is what should have happened. 

However, although fully ready for trial in January, 2017, this case is mired down with a 

deficient Privilege Log, an Order for a Supplemental Privilege Log, enormous time expended by 

parties and Courts, which will continue to take time and money that is wasted. 

This entire nightmare of a privilege work product mess relates solely to a decision by the 

top trust officer of Huntington nationally, who chaired the dream Team litigation group, who 

decided not to resign as Executor so it could use, and abuse, the Executor authority to cause as 

much harm and damage as possible to Estate beneficiaries and force a low settlement by any means 

possible. This top trust officer, who is also responsible for risk management nationally (minimize 

losses from lawsuits), decided to have one law finn represent Huntington as Executor and 

Defendant, so it could help orchestrate Executor activities to help Huntington in the lawsuit, and 

aggressively work against beneficiaries, all of which was paid for by the beneficiaries. Further, a 

decision was made to put a Frost Brown Todd attorney in every single meeting, phone call, visit 

to the Residence, and routine matters, no matter how trivial, and to copy Frost Brown Todd on all 

communications to create a privilege and work product nightmare for the beneficiaries, and neither 

the Gandee Trust nor Daughters had money until the Court ordered a distribution. 

This strategy by Huntington's top trust officer should be successful 99% of the time. How 

often are two beneficiaries like Dr. Gandee's Daughters, with no money, and no money in the 

Trust, going to fight through all of this for over two years to get a distribution, and then years of 

privilege and work product matters, and an ineffective and expensive discovery process without 

settling? 

15 




Huntington's conduct in this litigation is, incredibly, worse than its conduct managing the 

Estate. 

THE SUBSTANTIVE RIGHTS PROVIDED UNDER FIDUCIARY EXCEPTION TO A 

BENEFICIARY HAS BEEN ADOPTED AND PROVIDED BY THE CASE OF SER 


ALLSTATE MUTUAL INSURANCE COMPANY V. GAUGHAN, 203 \V. VA. 358, 508 

S.E. 2d 75 (1998) 


Fiduciary exception as described in the recent United States Supreme Court case of United 

States v. lacarilla Apache Nation, 131 S. Ct. 2313 (20 II) has been adopted in West Virginia in the 

Gaughan case, just not so labeled. 

The "fiduciary exception," which is the right of beneficiaries to receive the legal advice 

rendered to an executor (or trustee ofa trust) is well described by the United States Supreme Court 

in United States v. lacarilla Apache Nation, where it stated

"English courts first developed the fiduciary exception as a principle 
of trust law in the 19th century. The rule was that when a trustee 
obtained legal advice to guide the administration of the trust, and 
not for the trustee's own defense in litigation, the beneficiaries were 
entitled to the production of documents related to that advice. 
Wynne v. Humberston, 27 Beav. 421, 423-424, 54 Eng. Rep. 165, 
166 (1858); Talbot v. Marshfield 2 Dr. & Sm. 549, 550-551,62 Eng. 
Rep. 728, 729 (1865). The courts reasoned that the normal attorney
client privilege did not apply in this situation because the legal 
advice was sought for the beneficiaries' benefit and was obtained at 
the beneficiaries' expense by using trust funds to pay the attorney's 
fees. Ibid.; Wynne, supra, at 423-424,54 Eng. Rep., at 166." 

It is critical to point out that federal courts recognize and apply the above quoted "fiduciary 

exception" because it is recognized in common law as an exception to attorney-client privilege. 

The United States Supreme Court in U.S. v. lacarilla Apache Nation, supra, recognized that the 

fiduciary exception clearly exists under common law and that neither party in that particular case 

had asserted that the fiduciary exception did not exist in common law. 
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The United States Supreme Court further described the fiduciary exception as set forth in 

the seminal American court decision on "fiduciary exception" being Riggs Nat. Bank of 

Washington, D.C. v. Zimmer, 355 A 2d 709 (Del. Ch. 1976), and the United States Supreme Court 

stated as follows 

"First, the court explained, the trustees had obtained the legal advice 
as "mere representative[s)" of the beneficiaries because the trustees 
had a fiduciary obligation to act in the beneficiaries' interest when 
administering the trust. Ibid. For that reason, the beneficiaries were 
the "real clients" of the attorney who had advised the trustee on 
trust-related matters, and therefore the attorney-client privilege 
properly belonged to the beneficiaries rather than the trustees. Id., 
at 711-712. The court based its "real client" detennination on 
several factors: (1) when the advice was sought, no adversarial 
proceedings between the trustees and beneficiaries had been 
pending, and therefore there was no reason for the trustees to seek 
legal advice in a personal rather than a fiduciary capacity; (2) the 
court saw no indication that the memorandum was intended for any 
purpose other than to benefit the trust; and (3) the law finn had been 
paid out of trust assets. That the advice was obtained at the 
beneficiaries' expense was not only a "significant factor" entitling 
the beneficiaries to see the document but also "a strong indication 
of precisely who the real clients were." Id., at 712. The court 
distinguished between "legal advice procured at the trustee's own 
expense and for his own protection," which would remain 
privileged, "and the situation where the trust itself is assessed for 
obtaining opinions ofcounsel where interests of the beneficiaries are 
presently at stake." Ibid. In the latter case, the fiduciary exception 
applied, and the trustees could not \vithhold those attorney-client 
communications from the beneficiaries. 

Second, the court concluded that that the trustees' fiduciary duty to 
furnish trust-related infonnation to the beneficiaries outweighed 
their interest in the attorney-client privilege. "The policy of 
preserving the full disclosure necessary in the trustee-beneficiary 
relationship," the court explained, "is here ultimately more 
important than the protection of the trustees' confidence in the 
attorney for the trust." Id., at 714. Because more in fonnation helped 
the beneficiaries to police the trustee's management of the trust, 
disclosure was, in the court's judgment, "a weightier public policy 
than the preservation of confidential attorney-client 
communications." Ibid. 
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The Federal Courts of Appeals apply the fiduciary exception based 
on the same two criteria. See, e.g., In re Long Island Lighting Co., 
129 F. 3d 268, 272 (CA2 1997); Wachtel v. Health Net, Inc., 482 F. 
3d 225, 233-234 (CA3 2007); Solis v. Food Employers Labor 
Relations Assn., 2011 U.S. App. LEXIS 9110, *12 (CA4, May 4, 
2011); Wildbur v. Arco Chemical Co., 974 F. 2d 631, 645 (CA5 
1992); United States v. Evans, 796 F. 2d 264. 265-266 (CA9 1986) 
(per curiam). Not until the decision below had a federal appellate 
court held the exception to apply to the United States as trustee for 
the Indian tribes." 

See United States Supreme Court v. Jacarilla, supra. 

In West Virginia, an executor has a fiduciary obligation to the beneficiaries of the estate. 

See Latimer v. Meckling, 171 w. Va. 729, 301 S.E. 2d 819 (W. Va. 1983). The fiduciary duty, 

which is the highest duty under law, is the same fiduciary obligation for executors to beneficiaries 

as trustees to beneficiaries. See generally Elmore v. State Fann Mut. Auto. Ins. Co., 202 W. Va. 

430,435: 504 S.E. 2d 893, 898 (1998) (quoting Black's Law Dictionary 625 16th ed. 1990). 

As will be described below, in the case of Gaughan, the West Virginia Supreme Court 

adopted fiduciary exception, but it was simply not so labeled. Various states have addressed the 

fiduciary exception. See for example Riggs National Bank of Washington, D.C. v. Zimmennan, 

355 A2d 709 (Del. Ch. 1976), Roberts v. Fearey, 986 P. 2d 690 (Or. Ct. App. 1999), Spinner v. 

Nutt, 631 NE 2d 542 (Mass. 1994), In the Matter of Estate of Furion, 564 SW 2d 521 (Ark. 1978) 

and Follansbee v. Gerlach, 56 Pa. D. Ct. 4th (Ct. of Common PI. 2002). 

The paramount conclusion reached by Courts which reject the fiduciary exception is that 

the attorney retained by the fiduciary (executor or trustee) represents the executor or trustee only, 

and not the beneficiary(s). See for example Roberts v. Fearey, 986 P. 2d 690 (Or. Ct. App. 1999) 

and Spinner v. Nutt, 631, N.E.2d 542 (Mass. 1994). Courts which adopt the fiduciary exception 

conclude an attorney hired by an executor or trustee represent the executor, or trustee, and the 

beneficiary(s). See In the Matter of Estate of Furian, 564 S.W2d 521 (Ark. 1978) and Follansbee 

v. Gerlach, 56 Pa. D:C 4th 483 (Ct. Comm. PI. 2002), Riggs National Bank of Washington, D.C. 

v. Zimmennan, 355 A2d 709 (Del. Ct. 1976). As such, based upon the Court's conclusion that the 
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attorney in Allstate v. Gaughan "really represent the insured" and not the insurance company, the 

Plaintiff believes the West Virginia Supreme Court has adopted the fiduciary exception as 

described below. 

The Court in Gaughan was very clear to define and differentiate between plaintiffs in third 

party bad faith cases from those in first party bad faith cases. In first party bad faith cases, the 

rights of the insured were greater due to the direct contractual relationship. 

The rights of a first party plaintiff in a bad faith case under Gaughan are set forth well in 

Cleckley Davis & Palmer, Litigation Handbook on West Virginia Rules of Civil Procedure, Juris 

Publishing (the "WV Handbook on Civil Procedure") which states at page 548 in footnote 32 

(hereinafter "Footnote 32") as follows 

"The Gaughan decision was careful to point out that in the context 
of first-party bad faith actions ~gainst insurers, the attorney-client 
privilege does not attach to an insured's file because the insurer 
created the file primarily on behalf of the insured. Therefore, in a 
first-party bad faith action against an insurer, the insured generally 
has access to all documents in hislher file." 

The rights set forth in Footnote 32 are virtually identical to the rights under the "fiduciary 

exception." Critically, the Court in Gaughan made the conclusion on the same determination 

holding as all Courts which adopt fiduciary exception that the attorney for the executor (an insurer) 

represents the Executor (or .insurer) and the beneficiary (or insured) due to their relationship. 

Critically, the relationship of executor to beneficiary presents an even stronger case that the 

attorney represents the executor and beneficiary (or primarily the beneficiary) because the 

relationship is fiduciary, the highest duty under law, and in the instant case the Gandee Trust paid 

every single permy oflegal costs through the date that all assets were distributed on June 5, 2016. 

As stated in the above quote, because the insurer created the file primarily for the benefit of the 

insured, the insured generally has access to all documents in his or her file. The vernacular for 

privilege in a variety of relationships and circumstances can vary, but it is clear the rights of an 

insured in a first party bad faith action to receive documents from the insurer as set forth in the 
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above language is the same as rights of a beneficiary to receive documents from an executor or 

trustee in cases using the vernacular fiduciary exception. 

In the WV Handbook on Civil Procedure footnote 32, while the insured "generally" has 

access to all documents in "his/her" file, it is doubtful the West Virginia Supreme Court would go 

so far as to hold that general access actually included documents which were paid for by the insurer 

and intended only for the insurer's use in defense of a lawsuit brought by the insured. That appears 

rather obvious. There is no true difference in substantive rights of an insured in a first party bad 

faith action under Gaughan, supra, and the rights of a beneficiary in a suit against a trustee or 

executor as set forth in United States Supreme Court v. Jacarilla, supra, and Riggs National Bank, 

supra. In substance (not vernacular labels), a plaintiff in a first party bad faith action in West 

Virginia under Gaughan with regard to privilege for communications, the Court crafted a "quasi 

attorney-client privilege" in a third party bad faith action where the insured has released and 

assigned rights to the third party plaintiff. Under the quasi privilege, such third party plaintiffs 

(who had received release from insured) was entitled to all communications in the insured's file 

created before the third party filed its complaint. Communications in the insured's file created 

after the third party commenced litigation were subject to privilege (which is not absolute), if all 

the requisite elements of privilege are satisfied. Finally, even for communications created after 

suit commenced which satisfied privilege, such communications could be obtained if the third 

party plaintiff could meet its burden of proof that it had a compelling need. See Gaughan. 

The most important aspect of Gaughan as it relates to the instant analysis is that the Court 

has the rights attendant to "fiduciary exception" because of the relationship of the parties, and the 

holding of the West Virginia Supreme Court in Gaughan that the attorney and file is primarily for 

the benefit of the insured. 

Given the full analysis in Gaughan, the West Virginia Supreme Court clearly decided the 

attorney retained by the insurer represents primarily the insured and all cases which adopt fiduciary 

exception also hold the attorney represents primarily the insured or represents both the insured and 

insurer. 
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The rights of an insured regarding privilege are premised upon the contractual relationship 

between insurer and insured. In the instant case, the relationship is a fiduciary duty created by law 

as the highest duty under law in West Virginia. See Latimer v. Mechler. Surely a beneficiary in 

West Virginia as at least the same rights against an executor as a plaintiff in a first party bad faith 

action in West Virginia against an insurer, as set forth in Gaughan. 

As such, the Gaughan case provides authority, assuming that a duty of a fiduciary to 

beneficiary is at least substantive as the relationship of insurer to insured. A beneficiary in West 

Virginia has the identical rights of a beneficiary under the "fiduciary exception" as that term is 

defined and used in Riggs National Bank, supra.' In Gaughan, the insured generally has access to 

the file because "the insurer created the file primarily on behalf of the insured"; surely, a 

beneficiary like the Gandee Trust which paid every penny of legal work and is entitled to the 

highest duty of good faith is entitled to those same rights. 

Note that the Order provides only the rights presented to a third party plaintiff under 

Gaughan and if there is error, it is that the Gandee Trust are entitled to the rights of at least a first 

party plaintiff under Gaughan. Critically, the Gandee Trust requested that it be provided only the 

rights of a third party plaintiff under Gaughan, as those rights appeared well within established 

rights of a beneficiary litigating against an executor. 

The Gandee Trust chose not to seek a Certified Ruling for rights greater than the third party 

plaintiff in Gaughan, as all of its witnesses and expert witnesses were fully prepared for trial set 

for January 18, 2017. As the delay has occurred, the Gandee Trust asserts that if any modification 

of the Order is made, that the Gandee Trust receive the rights of a first party plaintiff in a bad faith 

case as described in Footnote 32, which could be labeled "Fiduciary Exception," as the rights in 

Footnote 32 are identical to "fiduciary exception." 

1 The Gandee Trust chose not to seek a certified question on this legal issue as it was ready for trial. However, in 
that the delay has occurred due to the Writ, if the Court chooses to grant the Writ and issue an opinion, then this 
issue of "fiduciary exception" should be addressed and recognized as applicable under Gaughan as it relates to first 
party bad faith action. 
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THERE IS CLEAR \VEST VIRGINIA AUTHORITY FOR THE ORDER TO REQUIRE 

THAT HUNTINGTON IDENTIFY POST LITIGATION COMl\IUNICATIONS AND 


PRODUCE THOSE COMMUNICATIONS FOR IN-CAMERA REVIE\V 


Plaintiff asserts that all communications with counsel (regardless of whether the party 

asserting privilege has made its own determination that the communications meet the requisite 

elements of privilege) are to be identified and set forth on a Privilege Log and produced for in

camera review during that same litigation where a beneficiary files suit against the executor of an 

estate. 

In the instant case as indicated above, the Gandee Trust and daughters, as beneficiaries in 

a suit against Huntington, the Executor, have at least the rights of a first party plaintiff in a bad 

faith case under the provisions of Gaughan, and as provided in Handbook footnote 32. At an 

absolute minimum, the Plaintiffs, as beneficiaries of an Estate suing its Executor, unquestionably 

have at least the same rights (due to relationship commonality and benefit of file to beneficiary) of 

a third party plaintiff in a bad faith case, where the insured has released and assigned its rights to 

the third party. 

Therefore, in line with Gaughan, and the rights of such third party plaintiff therein, all 

attorney communications in Huntington's file generated after the commencement of the lawsuit 

are presumptively attorney-client privileged. As stated in Gaughan, for all of such 

communications (post litigation communications) for which Huntington raises privilege, 

Huntington must 

"prove the elements of traditional common-law attorney-client 
privilege for each communication it seeks to shield from discovery 
through assertion of the quasi attorney-client privilege See footnote 
24. 

Footnote: 24 24 We held in syllabus point 2 of State v. Burton, 163 
W. Va. 40, 254 S.E. 2d 129 (1979) that '[i]n order to assert an 
attorney-client privilege, three main elements must be present: (1) 
both parties must contemplate that the attorney-client relationship 
does or will exist; (2) the advice must be sought by the client from 
that attorney in his capacity as a legal advisor; (3) the 
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communication between the attorney and client must be identified 
to be confidential." 

The rights afforded by the analysis in Gaughan which imposes Huntington to meet its 

burden ofproof with regard to all communications with counsel (commencement oflitigation) are 

meaningless and the decision void of any effect if the party asserting privilege is not required to 

identify the communications in a privilege log and produced for in-camera review by the Circuit 

Judge. 

The Gaughan case clearly requires that these communications made after litigation 

commenced must be provided to the Circuit Judge and Huntington must meet its burden of proof 

as to all requisite elements. The case of SER Allstate Nationwide Mutual Insurance Companyv. 

Kaufman sets forth the reason for Circuit Court in-camera review and the entire procedure for 

providing a Privilege Log. Although the below quote from SER Allstate Nationwide Mutual 

Insurance Company v. Kaufinan is long, it sets forth in clear terms the entire process

"Mr. Clegg has asserted that the materials sought under Request No. 
16 are protected from discovery by the attorney-client privilege 
and/or the work product doctrine. This assertion may very well be 
true. However, at this stage of the litigation the truth or falsity of 
the assertion is known only to Mr. Clegg. Further, Mr. Clegg takes 
the position that a party can prevent discovery by simply stating that 
material sought is privileged. If we allowed such a position to be 
the law, no party would ever obtain information during discovery 
because parties would invoke an unreviewable claim or privilege. 
Obviously this is not, and has never been, the law. See Pensacola 
Beach Cmty. United Church, Inc. v. National Union Fire Ins. Co. of 
Pittsburgh, Pennsylvania, No.3: 06cv236/RV/EMT, 2007 WI. 

... We noted in State ex reI. U.S. Fidelity and Guaranty Co. v. 
Canady, 194 W. Va. 431, 441, 460 S.E.2d 677, 687 (1995), that "[i]n 
clear language, Rule 26 provides that privileged matters, although 
relevant, are not discoverable." "When a party asserts that a 
communication is privileged the trial court should examine the 
requested materials in an in camera hearing." Franklin D. Cleckley, 
Robin J. Davis & Louis J. Palmer, Jr., Litigation Handbook on West 
Virginia Rules of Civil Procedure, § 26(b)(i), p. 697 (2d ed. 2006) 
(citing State ex. reI. Shroades v. Henry, 187 W. Va. 723, 727-28, 
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421 S.E.2d 264, 268-69 (1992) ([T]he circuit court should examine 
the requested materials in an in camera hearing."». 

In an action for bad faith against an insurer, the general procedure 
involved with discovery of documents contained in an insurer's 
litigation or claim file is as follows: (1) The party seeking the 
documents must do so in accordance with the reasonable 
particularity requirement of Rule 34(b) of the West Virginia Rules 
of Civil Procedure; (2) If the responding party asserts a privilege to 
any of the specific documents requested, the responding party shall 
file a privilege log that identified the document for which a privilege 
is claimed by name, date, custodian, source and the basis for the 
claim of privilege; (3) The privilege log should be provided to the 
requesting party and the trial court; and (4) If the party seeking 
documents for which a privilege is claimed files a motion to compel, 
or the responding party files a motion for a protective order, the trial 
court must hold an in camera proceeding and make an independent 
detennination of the status of each communication the responding 
party seeks to shield from discovery. 

Syl. pt. 2, Westfield, id. 

. . . Although the discovery procedure outlined in Westfield is 
narrowly confined to the context of a bad faith action against an 
insurer, we believe that this discovery procedure should have a 
general application to discovery ofprivileged communication in any 
context. 

It is important to note that the Order tracks the guidelines of Gaughan and privilege log 

guidelines in Allstate Mutual cited above. In Gaughan, the Court stated that if the insurer does not 

meet its burden of proof in that all requisite elements of privilege are satisfied, then such 

communications must be provided to the opposing party. 

Note, although not raised in the Writ, if Huntington does meet its burden of proof that all 

three (3) elements of privilege are satisfied, the privilege is not absolute and may be received by 

the Gandee Trust if there is a compelling need. 

In conclusion, Huntington must meet its burden of proof that all attorney communications 

after the filing of the complaint are privileged and in line with SER Allstate v. Kaufmann, these 

communications must be identified on a Privilege Log and produced for in-camera review. 
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In Gaughan, with regard to communications made after commencement of a lawsuit, a 

general request for communications is not sufficient, and a reasonable description of the 

communications is to be provided. The Order provides that a general request can be made in the 

instant case due to the extraordinary facts and circumstances. These circumstances are described 

elsewhere but Huntington refused to resign even though it had an egregious conflict in continuing 

as Executor and Frost Brown Todd had an egregious conflict of interest in representing Huntington 

as Executor to fulfill the highest duty under law to the Gandee Trust and daughters, and also 

represented Huntington in its aggressive litigation against the Gandee Trust and daughters. 

Critically, Frost Brown Todd had a Frost Todd Brown attorney in every single meeting to 

administer the Estate and was copies on most every communication, regardless ofhow routine and 

simple the administrative matter involved. This is then used by Huntington and Frost Brown Todd 

as a broad and bad faith shield to block all lawful discovery which could adversely impact their 

position. These are extraordinary circumstances, which are referenced in the Order as to conflict 

of interest, and this ruling by Judge Reger should not be set aside unless clearly erroneous and an 

abuse of discretion. 

During the discovery phase of this lawsuit, the defendant below, Huntington National 

Bank, was to produce for inspection and copying all documents in its custody relative to the 

administration of the James D. Gandee estate. As aforesaid, the defendant was acting in the 

capacity as Administrator of the Gandee estate. In response, the defendant elected 1) to produce 

some documents; 2) provide a privileged log on certain documents it determined were privileged; 

and 3) simply chose to withhold production of some documents without advising the plaintiffs or 

the Court. Only at hearing on plaintiffs' motion to compel was it disclosed by the defendant that 

it had withheld documents concluding on its own that the documents were privileged and were not 

to be included in the privilege log. It is this practice by the defendant that the Court addressed in 

the order which is the subject matter of the writ of prohibition. 
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A simple reVlew of the circumstances surrounding the production of one document 

(identified as HNB 013373) provides a legal and common sense basis for the denial of the writ of 

prohibition. 

First, it is imperative to understand that Huntington National Bank, as administrator of the 

Estate of James D. Gandee, owed an absolute duty of good faith to the beneficiaries of the estate. 

As such, Huntington National Bank was required to act in a fiduciary capacity. This means that 

Huntington National Bank was to manage the estate to the exclusive advantage of the beneficiaries 

named by James D. Gandee in his Last Will and Testament and Trust, those including his 

daughters, Plaintiffs Deanna D. Gandee and Jennifer M. Gandee and his Trust. 

Huntington National Bank, as Administrator, was required to always act solely for the 

benefit of said beneficiaries and never act for itself. Huntington National Bank's discharge of its 

responsibility as Administrator of the estate is held to the highest degree ofgood faith. Huntington 

National Bank was required to exercise the ordinary care and reasonable diligence which prudent 

persons ordinarily exercise, under like circumstances, in handling their own personal affairs. 

Latimer v. Mechling, 171 W. Va. 729,301 S.E.2d 819 CW. Va. 1983). 

Documents in the possession of the administrator relative to this absolute duty are relevant 

to determine whether it breached that duty. The plaintiffs below allege that Huntington National 

Bank violated its duty of care and, further, acted in bad faith to protect its own interests. The 

following establishes an attempt by Huntington to hide a relevant document and lead a reasonable 

person to believe that other such documents are in its possession. 

One issue in the case below is whether the defendant as Administrator took control of the 

personal property of Dr. Gandee's estate, including certain guns he owned at the time of his death. 

In a counterclaim, the defendant asserts that plaintiff Deanna D. Gandee may be responsible for 

that loss (the value of the guns). The lawyer representing Huntington National Bank, the 

administrator, is the same lawyer representing Huntington National Bank, the defendant. The 

record below confirms that a document (HNB 013373) was prepared by a member of the estate's 

administration team on March 3, 2016 addressing a meeting that occurred on that day. The 
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document references a statement by the lawyer (identified as "JT"), representing Huntington 

National Bank as the administrator of the Gandee estate AND Huntington National Bank as the 

defendant to "use info about the guns, re: Dee unauthorized sale ofguns, as leverage in suit against 

us re: the house." HNB 013373 (in its original form and redacted fonn) is included in the 

respondents' appendix (see APP 000220 - APP 000222). In the complaint, the plaintiffs allege, 

among other things, that Huntington National Bank's negligence caused damage to the Gandee 

house. The lawyer ("JT") for the Gandee estate AND the defendant is advising its defendant 

client to use the infonnation as leverage against his other client, Dee Gandee who is one of the 

trust and estate beneficiaries. 

After this document was produced in discovery, the defendant then notified of its intention 

to clawback the document but it was already of record. The defendant never filed a formal motion 

relative to the document and it is part of the order from the court below that is the subject matter 

of the writ of prohibition. The defendant has subsequently served a redacted version of the 

document. 

Interestingly, the record below also establishes that the time expended by the lawyer in this 

March 3, 2016 meeting of the estate administration meeting was billed to the Gandee estate. As 

such, the Gandee estate paid a law finn who is representing Huntington National Bank, the 

administrator of the Gandee estate, for advice to be used against a beneficiary of the estate in a 

lawsuit filed against the law finn's other client, Huntington National Bank, the defendant. 

Accordingly, this is a clear example ofhow Huntington National Bank is failing to disclose 

documents to conceal its acts of bad faith in the administration of the Gandee estate. Without the 

well-reasoned approach by the court below as set forth in its Order Compelling Discovery, the 

defendant below would be pennitted to conceal this document and, potentially, similar documents 

from plaintiffs. 

In respondents' appendix, documents are included that relate to attempts by Huntington 

National Bank to obtain a release of liability for potential liability associated with its 

administration of the Gandee estate. The attempts encompass an effort by the bank to obtain a 
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release as a condition to agreeing to the settlement of another estate to which the Gandee estate 

was a beneficiary (see Appendix pages APP 000178 - APP 000181); additionally, Huntington 

National Bank, the defendant, attempted to withhold funding of the Gandee trust (a duty it was to 

perform as estate administrator) unless the plaintiffs agreed to execute a total release ofliability in 

favor of Huntington National Bank, the defendant, for claims asserted in the complaint. (see 

Appendix pages APP 000182 - APP 000183). This action by Huntington National Bank resulted 

in the court below stating that the Bank's action implied that Huntington National Bank (as 

administrator) was holding the estate's money hostage to settle the lawsuit against Huntington 

National Bank, the defendant. (see Appendix page APP 000201 and APP 000216). 

It is reasonable to assume that Huntington National Bank, as administrator and defendant, 

would have generated documents relative to the above described actions it took in attempting to 

obtain a release of liability from the plaintiffs. After all, the first attempt by the Bank to obtain a 

general release was made prior to the filing of the complaint. This course of conduct would have 

been discussed by Huntington National Bank's estate administration team. It is unreasonable to 

assume that the lawyer for Huntington National Bank would have made such proposals without 

his client's involvement and that no documents were ever generated concerning this issue. 

Nevertheless, no such documents have been produced by the defendant in discovery. Moreover, 

no such documents can be identified on the privilege log submitted by the defendant. 

Thus, there is an absolute necessity for the court below to compel the production of 

documents, or in the alternative, compel production of a privilege log covering all documents in 

the custody of the defendant related to the lawsuit. The order entered by the court below, applying 

the methodology set forth in Gaughan, is a safeguard against the petitioner's unilateral attempt to 

conceal relevant documents based on alleged privilege. 

THE COURT HAS AUTHORITY TO REQUIRE HUNTINGTON TO IDENTIFY 

DOCUMENTS AND PRODUCE DOCUMENTS PREPARED BEFORE AND AFTER 

THE FILING OF THE COMPLAINT BY THE GANDEE TRUST FOR IN-CAMERA 


ANAL YSIS BY THE COURT 


First, there is no need to repeat Plaintiffs analysis that a beneficiary of an estate which 

files a complaint against its executor has at least the rights of a first party plaintiff in a bad faith 
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claim, and unquestionably the rights of a third party plaintiff in a bad faith case where the insured 

rights are released. The Order provides the rights to Plaintiffs which are set forth and provided to 

a third party plaintiff in Gaughan. As previously stated, Plaintiffs assert that as beneficiary, it has 

at least these rights. 

With regard to Question Presented C, the Gandee Trust asserts that a Circuit Court may 

order identification and production of all documents claimed as work product generated before 

and during litigation under analysis will include a discussion of a request for documents and 

substantial need. 

In Gaughan, the Court provided the following guidelines with regard to work product 

regarding third party plaintiffs where the insured filed a release of claim as below, as it relates to 

Huntington and the Gandee Trust. 

(l) Documents in Huntington's file that were generated prior to the filing date of the 

Gandee Trust's complaint against the insured are, upon a proper showing protected by work 

product; however, the majority of these documents would "presumptively not fulfill the elements 

required to gain protection under the work product rule." These documents must be produced for 

in-camera review and Huntington would have the burden of proof as to each document that 

satisfies work product rule requirements. Note, a general request is sufficient for these documents 

under Gaughan. This is clearly so provided in Gaughan. 

(2) Documents in Huntington's file generated after the Gandee Trust's complaint was 

filed are treated the same as documents created prior to the filing of the complaint, except that as 

stated in Gaughan: (1) all pre-litigation claim file documents generated after the filing of the 

complaint must go through the "work product rule analysis"; and (2) all other claim file documents 

(those generated after filing of the complaint) must go through the quasi attorney-client privilege 

analysis. 

29 




Note that even if a documents Huntington satisfies as work product it may nonetheless be 

required to be provided to the Gandee Trust on a showing of substantial need, as described in 

Gaughan. 

Note that in Gaughan, a general request for pre-litigation documents is sufficient. In the 

Order, a general request is allowed by the Gandee Trust after filing of the complaint through June 

5, 2016 due to conflict of interest and extraordinary circumstances as described in Argument C 

above. 

Therefore, the Circuit Court may require the opinion work product generated before or 

after commencement of the Gandee Trust after filing of the complaint, for in-camera review. The 

request made by the Gandee Trust is proper and even if a document is ruled to satisfy work product 

by the Honorable Judge Reger, the Gandee Trust is entitled to receive such document ifit can meet 

its burden of proof that a substantial need exists, as such term is defined in Gaughan. 

The only arguments needed to respond to Argument D, which were not provided in 

response to Question Presented C above, is Huntington's assertion that the Order fails to 

distinguish between fact and opinion work product and implies Huntington is to provide 

documents to the Gandee Trust instead of to the Honorable Judge Reger for in-camera review, 

which is not correct. 

The Order at page 14 of 25 in Conclusion of Law 20 and 21 addresses the distinction 

between fact and opinion work product. On page 15 of 25, the Order states in Conclusion of Law 

26 that

"26. Opinion work product consists of mental impressions, 
conclusion, opinions or legal theories found in factual work product 
and requires a much stronger showing in order for it to be released. 
See Litigation Handbook, § 26(b)(3), at 722 (2012). Opinion work 
product is only discoverable in very rare and extraordinary 
circumstances." Id. 
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Clearly the Order recognizes distinction between fact and opinion work product and that 

only in very rare and extraordinary circumstances would opinion work product be provided to the 

other party. 

In Argument D (which is similar but different that its correlating Question Presented C), 

Huntington asserts that there is no precedent for this outrageous request for work product and terms 

are incorrect or inapplicable, and incredibly only provides a cryptic one line reference to Gaughan 

as to unavailability of a witness. Huntington mentions the case of Gaughan, even though the 

Honorable Judge Reger expressly states the foundation of the Order is based upon Gaughan. The 

Order requests documents in groups as recommended in Gaughan and will review the documents 

in-camera under the guidelines of Gaughan. Gaughan expressly provides that pre-litigation work 

product documents be provided for in-camera review under work product rule analysis 

"While all of the other claim file documents must go through the 
quasi attorney-client privilege analysis. Footnote 38." 

Despite the parade ofhorribles in Argument D of the Writ, and assertions that this Court 

has never done such a thing, the Order provides the exact identification and in-camera review of 

documents as provided in Gaughan. 

Here again, the documents are not being provided to the Gandee Trust but to the Honorable 

Judge Reger for in-camera review. 

The clear language of Gaughan provides for in-camera review ofdocuments by the Circuit 

Judge of work product for documents generated before and after a before and after a complaint is 

filed. At the heart of this dispute is Huntington's insistence that it determine work product and 

privilege and not the Honorable Judge Reger. 

One compelling need for this Supplemental Privilege Log is that notes by Huntington 

personnel of routine meetings are excluded, or ifprovided, were heavily redacted. As stated in the 

WV Handbook on Civil Procedure at 558, that records kept in the ordinary course of business are 

not work product and the determination of whether a document was prepared in anticipation of 
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litigation or in the ordinary course of business is a factual one. See WV Handbook on Civil 

Procedure at 558, Rule 26(b)(3) and footnote 67, page 558. 

Huntington has refused to provide notes by Huntington personnel at routine meetings in 

ordinary course of business and heavily redacted the ones provided. For example, in the meeting 

notes of Marcy 3, 2016, a Huntington employee took notes where routine estate matters were 

discussed where WW (Ward Wilson, another Huntington employee) made a comment which is 

redacted. This is a routine estate administration matter in the ordinary course of business, and 

although Jared Tully, outside counsel attended, paid for by the Estate, to represent the best interests 

of the beneficiaries, he states how Deanna Gandee can be hurt in litigation with leverage, and that 

the Prosecutor would not agree to prosecute Deanna Gandee. 

Judge Reger needs to review the statement by WW (Ward Wilson) which is redacted to 

detennine if redaction is lawful and whether this is a meeting in the ordinary course of business 

paid for by the Estate. The redaction of Ward Wilson's comment begs the question of why is a 

comment at a routine meeting by a Huntington employee allowed by law to be redacted? One 

thing is certain, Huntington is not content with Honorable Judge Reger making an in-camera 

revie\v and is arguing that Huntington, not the Judge, should make all of these determinations. 

CONCLUSION 

The Order is clearly within the guidelines set forth in Gaughan for third party plaintiffs 

with a release of the insured's claim. If any modification is made to the Order, it should be 

expanded to allow an estate beneficiary to receive at least the same treatment under privilege and 

work product as a first party plaintiff in Gaughan as per Footnote 32. 

Respectfully submitted, 

JAMES D. GANDEE REVOCABLE 
TRUST, by City National Bank, its 
Trustee 

By Counsel, 
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Gordon C. Lane, Sr. (WVSB #2137) 
Lane & Young 
1538 Kanawha Blvd., East 
Charleston, WV 25311 
(304) 345-6000 (telephone) 
(304) 345-6011 (facsimile) 

Joined in by: 

DEANNA GANDEE and JENNIFER 
GANDEE 

By Counsel, 

~t<-~ Ie! L~ h7~L
Gerald R. Lacy (WVSB #2120) 
Lacy Law Offices, L.C. 
P.O. Box 589 
Charleston, WV 25322 
(304) 345-1772 (telephone) 
(304) 551-0074 (facsimile) 
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VERIFICATION 


ST ATE OF WEST VIRGINIA, 

COUNTY OF KANAWHA, TO WIT: 

On this 19th day of May, 2017, Gordon C. Lane, Sr. personally appeared before the 

undersigned Notary Public in and for the County and State aforesaid, and after being first duly 

sworn, upon oath, stated that slhe has read the Response to Petition for Writ of Prohibition, and 

that the statements, allegations, and averments therein are true and correct, except so far as they 

are therein stated to be on infonnation, and that, so far as they are therein stated to be on 

information, slhe believes them to be true. 

Taken, subscribed, and sworn to before me, _.Lo6-~~;..r...·u'1(l~f!.,<-:13----,--,,-v....!.~'tl-,,-,-___, a notary 

public for the State of West Virginia, County of K.o.V\O-I"Wl. , this the l '1~ 

day of May, 2017. 

My Commission expires: _~jju.Mo!4...!JIIAJO",",.vuL.lo!\---I1f(~t-\...J1eo~'2+-4""'f---
\ 

Gordon C. Lane, Sr. 
Counsel for Respondent 

: 111111111111111111111111111111111111111111111111111111111: = OFFICIAL SEAL 
: STATE OF WEST VIRGINIA 

NOTARY PUBLIC 
- Elaine Pritt 

Lane & Young 
1538 Kanawha Boulevard E 

Charleston WV 25311 -
_ My Commission Expires Jan 28. 2024 :: 
=111111111111111111111111111111111111111111111111111111111 = 
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VERIFICA TION 

STATE OF WEST VIRGINIA, 

COUNTY OF KANAWHA, TO WIT: 

On this 19th day of May, 2017, Gerald R. Lacy personally appeared before the 

undersigned Notary Public in and for the County and State aforesaid, and after being first duly 

sworn, upon oath, stated that s,11e has read the Response to Petition for Writ of Prohibition, and 

that the statements, allegations, and averments therein are true and correct, except so far as they 

are therein stated to be on infornlation, and that, so far as they are therein stated to be on 

information, slhe believes them to be true. 

/ ' 

(:;;>va4~. (M 014~C). V 
Gerald R. Lacy (I 

Counsel for Jennifer Gandee and 
Deanna Gandee 

Taken, subscribed, and sworn to before me, G!a,'lI/1L<f'v'11l[: , a notary 

public for the State of West Virginia, County of KaUAAll"a , this the (9 h1 

day of May, 2017. 

My Commission expires: - ..... O.L.\ll-Lfl4-J_......:J:::J-t>Ibl.JI-V'.l\,'.... ?2"-l>-t-\---Iooo'UJ",,<-o'kJf9--

\ 
=111111111111111111111111111111111111111111111111111111111: = OFFICIAL SEAL = 
: STATE OF WEST VIRGINIA :: = NOTARY PUBLIC = 
:: Elaine Pritt :: 
:: * * Lane & Young :: = f!l ~ 1538 Kanawha Boulevard E = 
: .;•• , .....~~ Charleston WV 25311 : = My Commission Expires Jan 28. 2024 = 
:111111111111111111111111111111111111111111111111111111111 = 

35 




IN THE SUPREME COURT OF APPEALS OF \VEST VIRGINIA 

DOCKET NO. 17-0350 


STATE OF 'VEST VIRGINIA, ex rei. 
HUNTINGTON BANCSHARES 
INCORPORATED, DOING BUSINESS AS, 
HUNTINGTON NATIONAL BANK, A 
CORPORATION, 

Petitioner, 

v. 

THE HONORABLE JACOB E. REGER, 

JUDGE OF THE 26TH CIRCUIT COURT 

OF \VEST VIRGINIA, DEANNA D. GANDEE, 

JENNIFER M. GANDEE, AND THE JAMES D. 

GANDEE REVOCABLE TRUST - 2012 BY 

CITY NATIONAL BANK, N.A., ITS TRUSTEE, 


Respondents. 

CERTIFICATE OF SERVICE 

I hereby certify that on this 19th day of May, 2017, I caused the foregoing Response to 

Petition for Writ ofProhibition to be served on counsel of record via email and U.S. Mail in a 

postage-paid envelope addressed to: 

Carte P. Goodwin Gerald R. Lacy 
Frost Brown Todd LLC Lacy Law Offices, L.C. 
500 Lee Street, East P.O. Box 589 
Suite 401 Charleston, WV 25301 
Charleston, WV 25301 

The Honorable Jacob Reger 
Upshur County Circuit Court 
38 West Main Street 
Buckhannon, WV 26201 

~ •.I 

Gordon C. Lane, Sr. 
Gandee/SCT Summary of Argument 
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