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PETITION FOR WRIT OF PROHIBITION 


Pursuant to W.Va. R. App. P. 16, the State of West Virginia, upon the relation of The 

Huntington National Bank ("Huntington"), 1 seeks a writ of prohibition pursuant to the original 

jurisdiction of this Court. In support of this petition for relief against the actions of Respondent 

The Honorable Jacob E. Reger, Judge of the 26th Judicial Circuit of West Virginia ("Respondent" 

or the "Circuit Court"), Huntington submits the following verified statement of the case and the 

facts, pertinent argument showing why relief should be granted, and an appendix of documentary 

proof. 

I. 	 QUESTIONS PRESENTED 

A. 	 Whether the fiduciary exception to attorney-client privilege should be 
recognized as a matter of first impression in West Virginia? 

Relator's answer: No. 

B. 	 Whether a litigant's privileged communications with counsel made after the 
initiation of litigation may be identified on a privilege log and produced for in 
camera review during that same litigation? 

Relator's answer: No. 

c. 	 Whether a court may order the identification or production of fact and opinion 
work product generated before and during litigation without a proper request 
from a litigant and absent a finding of substantial need or extraordinary 
circumstances? 

Relator's answer: No. 

f 

I The Plaintiffs have named the Defendant in the underlying litigation incorrectly. The Huntington National 
Bank ("Huntington") is a separate legal entity from and a wholly-owned subsidiary of Huntington 
Bancshares Incorporated ("HBr'), and is not a trade name ofHBI. It was Huntington-not HBI-that was 
named as administrator of the Gandee Estate. See Answer to Amended Complaint ~ 2. 
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II. STATEMENT OF THE CASE 

James D. Gandee ("Dr. Gandee"), a dentist and resident of Upshur County, died on 

February 17,2014, survived by two daughters, Deanna D. Gandee and Jennifer M. Gandee (now 

Gandee-Wallace) (collectively, the "Daughters"). His Last Will and Testament ("Will") 

nominated Huntington as executor of his Estate. With the exception of the specific bequests, his 

Will directed that all of his property, including his house, be sold with the proceeds going to The 

James D. Gandee Revocable Trust-2012 (the "Trust") of which his Daughters are the residuary 

co-beneficiaries. Huntington was appointed as personal representative of Dr. Gandee's Estate on 

May 27,2014. 

On November 12,2015, the Daughters filed suit against Huntington, alleging Huntington 

"was negligent and careless in the administration of the Estate of James D. Gandee, and was 

otherwise negligent, thereby proximately causing damages to the plaintiffs." See APP 000027

000038. On July 6, 2016, the Daughters filed an Amended Complaint, having been joined as 

Plaintiffs by the Trust through City National Bank, N.A. (the "Trustee"), which was appointed as 

Trustee in or about January 2016. In the Amended Complaint, Plaintiffs alleged Huntington "was 

negligent and careless in the administration of the Estate of James D. Gandee, was otherwise 

negligent, and breached its fiduciary duty to Plaintiffs thereby proximately causing damages to the 

Plaintiffs." See APP 000069-000083. 

Huntington filed its Answer to the Amended Complaint and Counterclaim Against Deanna 

D. Gandee on August 8,2016, denying the Plaintiffs' claims and asserting a counterclaim against 

Deanna alleging that she caused much ofthe damage to the Gandee residence and that she removed 

items from the property belonging to the Estate. See APP 000084-000094. 
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On March 28, 2016, Plaintiffs served their Request for Admissions, Interrogatories and 

Requests for Production of Documents to Defendant. See APP 000042-000055. In response, 

Huntington served its Answers & Responses to Plaintiffs' Request for Admissions, Interrogatories 

and Requests for Production ofDocuments to Defendant, which included objections to production 

of a large volume of communications because of attorney-client privilege. See APP 000056

000068. Additionally, Huntington has produced 12,022 pages ofdocuments, including appraisals, 

Huntington's internal commwlications, external communications about estate administration, 

communications with the Daughters, account statements, photographs, desk files, personnel file 

materials, legal invoices, documentation regarding the estate of Dr. Gandee's mother, Virginia 

Gandee Young, insurance policy information, and Huntington policies and procedures. 

On August 26, 2016, Huntington provided the first part of its Privilege Log to counsel for 

Plaintiffs, with the second part of that log provided to Plaintiffs' counsel on August 31, 2016. See 

APP 000112-000121 and APP 000122-000168. Huntington served its Amended Privilege Log on 

September 22, 2016 (see APP 000169-000235), and on October 19, 2016, served its Second 

Amended Privilege Log. See APP 000308-000366. The Privilege Logs identified the documents 

withheld from production because of privilege by date, document title or description, author, 

recipients, and privilege asserted, in accordance with the requirements of West Virginia law. 

On September 27, 2016, Plaintiff Trustee filed a Motion to Compel, seeking "an Order 

compelling Defendant to provide all documents identified in its August 31, 2016 Anlended 

Privilege Log to the Court for an in camera review and if the Court finds that no privilege is 

warranted, to produce such documents." See APP 000236-000307. Following briefing by the 

parties and a hearing, the Court appointed attorney Steven B. Nanners as Special Discovery 
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Commissioner to review the documents as to which Huntington claimed privilege "in order to 

ascertain if any privilege applies." 

On November 1 0, 2016, Plaintiff Trustee filed a separate motion to compel styled as its 

Motion to Compel Submission of Supplemental Privilege Log, seeking to compel Huntington to 

supplement its previously-submitted Privilege Logs to identify "each and every document for 

which privilege is claimed." See APP 000385-000389. On December 20,2016, Huntington filed 

its Brief in Opposition to this Motion, in which it objected to supplementation of its Privilege Log 

to the extent that supplementation would require "communications counsel for Huntington has had 

with its client relating to litigation AFTER suit was filed." See APP 000411-000416. 

On December 6, 2016, Commissioner Nanners filed his Discovery Commissioner Report 

(the "Report") with the Court relating to the first Motion to Compel, advising that the documents 

withheld by Huntington included two different groups of email, which he designated as: (i) 

"Emails relating to the pending litigation that are attorney/client privilege type emails" and (ii) "E

mails that are referencing the administration of the Estate." See APP 000409-000410. With regard 

to this latter group, the Report stated, "The e-mails that are attributable to the handling ofthe Estate 

should be discoverable in this matter as the issues involved in the litigation deal with breach of 

fiduciary duty." Id. The Report provided no comment as to whether the documents in this second 

group also were attorney-client communications, only that they were "attributable to the handling 

of the Estate and should be discoverable ...." In drawing this distinction, the Report implicitly 

(and incorrectly) decided a new question oflaw: namely, whether attorney-client communications 

regarding the administration ofthe Estate are privileged, or whether West Virginia law recognized 

the so-called "fiduciary exception" to attorney-client privilege. 
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Following briefmg and hearings, the Circuit Court effectively adopted the Discovery 

Commissioner's recommendations by granting the Plaintiff Trustee's September 29,2016 Motion 

to Compel and denying Huntington's Motion for Protective Order, and ordered Huntington to 

begin production of those communications identified on Huntington's Privilege Log referencing 

the administration and handling of the Estate, based on the fiduciary exception to attorney-client 

privilege. Additionally, the Circuit Court also granted the Plaintiff Trustee's second Motion to 

Compel, thereby requiring Huntington to supplement its previously submitted Privilege Log to 

identify attorney-client communications occurring after the suit was filed. 

The March 23,2017 Order Regarding Discovery (the "Order") (see APP 000001-000026) 

calls for Defendant Huntington to perform the following tasks regarding documents and verbal 

communications for which attorney-client privilege is claimed, by April 5, 2017, a deadline nine 

business days after the Order was issued: 

• 	 Disclose to the Plaintiffs "the materials previously reviewed in camera on 
December 22nd, 2016, by the Court and Discovery Commissioner and determined 
to be discoverable ... for the reasons set forth above and at the hearing." (Order at 
20, ~ 2). 

• 	 Supply a "Supplemental Privilege Log . . . to the Court and Discovery 
Commissioner with attached documents and in the form articulated below for an in 
camera review" by April 5,2016. (Id at ~~ 4 and 6). 

• 	 List in the Supplemental Privilege Log "all information sought by discovery for 
which a privilege is claimed to be separated and identified into four separate 
groups." (Id at ~ 6). 

• 	 "The first two groups, Group A and Group B, include all communications- this 
includes letters, emails, and other correspondence, either written or verbal. The 
second two groups, Group C and Group D, include all Documents. Each piece of 
evidence will be numbered individually within the respective Group beginning with 
I." (Id at ~ 6). 

• 	 "Group A" includes "all communications relating to the Gandee Estate, which 
Defendant claims are protected by traditional attorney-client privilege, generated 
prior to March 9, 2016." (Id at ~ 6(a)). 
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• 	 "Group B" includes "all communications generated after the plaintiff filed suit 
(March 9, 2016 in this Civil Action)." Group B also includes "any communication 
generated after June 5, 2016 which relates solely to the administration of the 
Grandee Estate or which in any manner relates to a communication with the Sheriffs 
Office or the ATF regarding guns owned by the Gandee Estate." (Id. at ~~ 6(b) and 
(c)). 

• 	 "Group C" includes "[e ]ach document relating to the Gandee Estate for which 
Defendant claims work product protection and which was generated or prepared 
prior to March 9, 2016." (Id. at ~ 6(d)). 

• 	 "All documents generated for the period ofMarch 9, 2016 through June 5, 2016 are 
Group D Documents," per the Plaintiffs "general request already made for 
documents," and "also includes any document generated after June 5, 2016 which 
relates to estate administration and/or any document relating to the guns owned by 
the Gandee Estate." (Id. at ~ 6(e)). 

• 	 Huntington also must submit "written analysis" with the Supplemental Privilege 
Log to demonstrate that Group A and B communications are privileged and that 
Group C and D documents constitute work product. (Id. at ~ 7). 

• 	 Finally, Huntington must list in the Supplemental Privilege Log "each and every 
communication or document which has already been provided by Huntington to the 
Gandee Trust in redacted form" but "without any redactions. " (Id. at ~ 8) (emphasis 
added). 

With the original April 5, 2017 deadline for compliance with the Order looming, on March 

31, 2017, Huntington filed a Motion to Enlarge Time to Comply with Court's Order on Discovery. 

On April 4, 2017, the Circuit Court enlarged the date for compliance with the Order until April 14, 

2017 to allow Huntington to prepare this Petition and to seek a rule to show cause staying the 

underlying proceeding. The case is set for jury trial beginning May 22, 2017. 

III. SUMMARY OF ARGUMENT 

Sweeping in scope and contrary to West Virginia law, the Order would require Huntington 

to produce privileged documents to the Plaintiff; identify on a privilege log to be provided to 

opposing counsel Huntington's attorney-client privileged and work-product protected 

communications generated before and during the pending litigation; and produce all of those 
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communications for in camera inspection. In so ordering, the Circuit Court has exceeded its 

authority under the West Virginia Rules of Civil Procedure and West Virginia law. 

Huntington asks this Court to correct three errors of the Circuit Court that will cause 

inunediate prejudice to Huntington and which will be incapable of correction during a later 

appeal.2 First" the Circuit Court's Order would force Huntington to abide by a heretofore 

unrecognized exception to attorney-client privilege in West Virginia-the so-called "fiduciary 

exception"-which the Circuit Court applied without legal basis and which this Court should not 

adopt. Second, the Order would require Huntington to produce a privilege log and substantive 

documentation of its communications with counsel made after the Plaintiffs instituted litigation 

and about that very litigation. There is absolutely no authority for the Circuit Court to do so. 

Finally, the Circuit Court misapplied work product analysis to order the production of 

Huntington's communications with counsel both before and after the initiation of litigation. This 

Court has never permitted such an extraordinary extension of the limited exceptions to the work 

product protection contained in Rule 26(b)(3) and should not do so now. 

Accordingly, the Circuit Court conunitted serious and clear error in its sweeping Order, 

and Huntington would be left without an effective remedy were review of these issues delayed 

until final appeal in this case. For these reasons, a rule to show cause should issue forthwith, 

staying the proceedings below, and, upon final hearing, the writ should issue prohibiting the Circuit 

2 Underlying the Circuit Court's legal errors are a series of unsupported Findings of Fact, based solely on 
allegations by the Plaintiff, that are, at best, unsupported and, at worst, demonstrably false, with no 
evidentiary proceedings. Through these one-sided allegations, Plaintiff convinced the Circuit Court to 
trample Huntington's right to protect its privileged communications. Although the Circuit Court made the 
superficial acknowledgement that these were simply facts as alleged by Plaintiff, (Order at 9, Findings of 
Fact ~ 9), nowhere in its nine pages of findings did the court offer anything beyond those allegations or its 
own recitation of the case's procedural posture. Regardless of the label affixed to these paragraphs, the 
Circuit Court credited those allegations and allowed them to serve as the foundation of its erroneous Order. 
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Court from requiring the logging, in camera review, and production ofprivileged communications 

in violation of West Virginia law. 

Additionally, the Circuit Court's Order, coupled with the impending deadline for 

compliance, has created time-sensitive circumstances necessitating immediate intervention from 

this Court. As noted, the Circuit Court has extended the deadline for compliance with its Order 

until April 14,2017, granting some additional time for the filing of this Petition and this Court's 

intervention. As this Court is undoubtedly aware, pursuant to Rule 16 of the Rules of Appellate 

Procedure, it possesses broad discretion in the scheduling and consideration oforiginal jurisdiction 

proceedings. Given the fundamental issues ofprivilege and work product protection raised herein, 

and in light of these time constraints, Huntington requests the prompt issuance of a rule to show 

case in advance ofthe April 14, 2017 compliance deadline, along with a briefing schedule to assist 

the Court in deciding the questions presented, in order to preserve the status quo and prohibit the 

erroneous invasion of protected communications. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

This case is appropriate for oral argument under Rule 19(a) because it involves both clear 

error "in the application of settled law," nanlely attorney-client privilege and work product 

protection, as well as an "unsustainable exercise of discretion" by the Circuit Court in ordering the 

identification and production of Huntington and its counsel's privileged materials created both 

before and after the filing of litigation. 

This case also is appropriate for oral argument under Rule 20(a) because, as the Circuit 

Court acknowledged, it involves a question of first impression in West Virginia regarding the 

existence of the so-called "fiduciary exception" to the attorney-client privilege, as well as an issue 

of fundamental importance to the bar and the public regarding the continued protection of 
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confidential attorney-client communications. This case involves an additional issue of first 

impression: whether a privilege log must include and be continuously updated with attorney-client 

communications after suit is filed. 

V. ARGUMENT 

A. Statement of Jurisdiction and Standard of Review. 

1. This Court Has Jurisdiction to Hear This Petition. 

This Court has jurisdiction to hear this Petition for Writ of Prohibition under Article VIII, 

Section 3 of the West Virginia Constitution and pursuant to West Virginia Code §§ 51-1-3 and 53

1-2. See also W.Va. R. App. P. 16. "'A writ of prohibition is available to correct a clear legal 

error resulting from a trial court's substantial abuse of its discretion in regard to discovery orders.'" 

Syl. Pt. 2, State ex reI. Med Assur. ofW. Virginia, Inc. v. Recht, 213 W.Va. 457, 583 S.E.2d 80 

(2003) (quoting Syl. Pt. 1, State Farm v. Stephens, 188 W.Va. 622, 425 S.E.2d 577 (1992)). 

Because Huntington seeks to correct the Circuit Court's clear legal error requiring the production 

of privileged materials in discovery, a writ of prohibition is appropriate here. Further, "'[w]hen a 

discovery order involves the probable invasion of confidential materials that are exempted from 

discovery under Rule 26(b)(1) and (3) of the West Virginia Rules of Civil Procedure, the exercise 

of this Court's original jurisdiction is appropriate.'" Syl. Pt. 3, Recht, 213 W.Va. 457, 583 S.E.2d 

80 (quoting Syl. Pt. 3, State ex reI. USF & G v. Canady, 194 W.Va. 431, 460 S.E.2d 677 (1995)). 

2. Standard of Review 

"'Unless obviously correct or unreviewably discretionary, 'rulings requiring attorneys to 

tum over documents that are presumably prepared for their clients' information and future action 

are presumptively erroneous.'" Syl. Pt. 4, Recht, 213 W.Va. 457, 583 S.E.2d 80 (quoting Syl. Pt. 

6, State ex rei. USF & G v. Canady, 194 W.Va. 431,460 S.E.2d 677 (1995)). Likewise, "where a 
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circuit court's ruling turns on a misinterpretation of the West Virginia Rules of Civil Procedure," 

this Court's review is plenary. State ex rei. u.s. Fid & Guar. Co. v. Canady, 194 W.Va. 431, 439, 

460 S.E.2d 677, 685 (1995). Here, because the Order requires Huntington to tum over 

communications, documents, and work product prepared by its attorneys for Huntington's 

information and future action, it is presumptively erroneous. (Order at 20-21). 

An extraordinary writ of prohibition "lies only to restrain inferior courts from proceeding 

in causes over which they have no jurisdiction, or, in which, having jurisdiction, they are exceeding 

their legitimate powers and may not be used as a substitute for writ of error, appeal or certiorari." 

State ex rei. Owners Ins. Co. v. McGraw, 233 W. Va. 776, 780, 760 S.E.2d 590, 594 (2014) 

(citation omitted). In determining whether to issue the writ of prohibition for cases where the 

lower triblmal exceeded its legitimate powers, this Court examines five factors: 

(1) whether the party seeking the writ has no other adequate means, such as direct 
appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or 
prejudiced in a way that is not correctable on appeal; (3) whether the lower 
tribunal's order is clearly erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft repeated error or manifests persistent disregard for either 
procedural or substantive law; and (5) whether the lower tribunal's order raises' new 
and important~problems or issues of law of first impression. 

Syl. Pt. 1, Recht, 213 W.Va. 457, 583 S.E.2d 80 (quoting Syl. Pt. 4, State ex rei. Hoover v. Berger, 

199 W.Va. 12,483 S.E.2d 12 (1996)). All five factors need not be satisfied for the writ to issue, 

and the third factor--clear error of law-is given the most weight. Id Here, the Circuit Court's 

clear and serious error in (1) adopting an unrecognized exception to attorney-client privilege in 

West Virginia and (2) eviscerating privilege and work product protection for communications 

made during the course of litigation is an error effectively unreviewable on appeal after final 

judgment and militates in favor of issuing a writ. 
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Destruction of a privilege means that a later appeal after a final judgment will not provide 

adequate means to protect the privilege and that the destruction is effectively unreviewable on 

appeal. State ex rei. HCR Manorcare, LLC v. Stucky, 235 W.Va. 677, 684, 776 S.E.2d 271,278 

(2015) ("[W]hile most discovery orders are reviewable by this Court only after final judgment, 

prohibition may be available where the orders concern the disclosure of potentially privileged 

information. "). Indeed, this Court has -long held that the evisceration of legitimate privilege is 

precisely the type of injury designed to be prevented by a writ of prohibition, because "[i]f the 

privilege and/or immunity to keep confidential materials from being delivered to the opponent 

pursuant to court order is not vindicated before the violation occurs, then this sacred privilege 

and/or immunity is no privilege and/or immunity at all but a cruel illusion." Canady, 194 W.Va. 

at 437, 460 S.E.2d at 683. Here, because the Circuit Court's Order baselessly modifies long

recognized principles of privilege afforded by West Virginia law, and because Huntington seeks 

to maintain the protection of advice from counsel afforded by that law, a writ of prohibition to 

correct the Circuit Court is warranted. 

B. 	 The Circuit Court Exceeded Its Authority and Abused Its Discretion in 
Adopting an Unrecognized "Fiduciary Exception" to Attorney-Client 
Privilege, and This Court Should Not Recognize That Exception Now. 

West Virginia law robustly supports the sanctity of the attorney-client and work product 

privileges. Indeed, "[w]hen the attorney-client privilege is applicable ... it is absolute." Recht, 

213 W.Va. at 469, 583 S.E.2d at 92 (internal quotation and citations omitted). Likewise, 

"[tJraditional attorney-client privileged material is virtually undiscoverable under Rule 26(b) of 

the West Virginia Rules of Civil Procedure." State ex rei. Allstate Ins. Co. v. Gaughan, 203 W.Va. 

358,373,508 S.E.2d 75,90 (1998). The essential conditions for attorney client privilege are: "(1) 

both parties must contemplate that the attorney-client relationship does or will exist; (2) the advice 
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must be sought by the client from that attorney in his capacity as a legal adviser; (3) the 

communication between the attorney and client must be identified to be confidential." Syl. Pt. 7, 

Canady, 194 W.Va. 431,460 S.E.2d 677. 

The purpose ofthis privilege is clear: it "'allows for an honest, careful and prompt analysis 

by qualified persons. '" Recht, 213 W.Va. at 470,583 S.E.2d at 93 (quoting State ex reI. U.S. Fid. 

& Guar. Co. v. Montana Second Judicial Dist. Court, 240 Mont. 5, 12-13, 783 P.2d 911,915-16). 

Further, because communications between an attorney and client generally "are memorialized in 

writing," "[i]fthese writings are all potentially discoverable, the impact on an attorney's ability to 

fully advise a client would be devastating." Id. 

The Circuit Court's Order severely impaired this privilege and the important policies 

underlying it while simultaneously crafting a new and previously unrecognized exception to 

attorney-client privilege in West Virginia. First, the Order commanded Huntington to identify in 

a supplemental privilege log and produce for inspection "all communications relating to the 

Gandee Estate, which Defendant claims are protected by traditional attorney-client privilege, 

generated prior to March 9, 2016." (Order at 21, Order ~ 6(a)). Communications include "letters, 

emails, and other correspondence, either written or verbal." (Id.at ~ 6). 

Further, the Circuit Court summarily abolished the privilege of communications and 

documents "generated prior to March 9,2016" by declaring them presumptively unprivileged and 

non-work product. (Order at 19, Conclusions ofLaw ~ 38(b) and 23, Order ~ 12). This is simply 

contrary to West Virginia law. Recht, 213 W.Va. at 469, 583 S.E.2d at 92 ("When the attorney

client privilege is applicable ... it is absolute."). The Circuit Court went on to decide that "the 

general request for communications already made is sufficient," and then ordered Huntington to 

identify in a privilege log and produce all "[c]ommunications generated from March 9, 2016 
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through June 5, 2016" during the litigation. (Id. at 16(b)). The Order also requires production to 

the Plaintiffs "the materials previously reviewed in camera on December 22nd, 2016, by the Court 

and Discovery Commissioner and detennined to be discoverable," which Huntington claimed

and maintains-include privileged documents. (Order at 20, Order 12). 

Accepting the Discovery Commissioner's misguided distinction between "attorney/client 

privilege emails" and "estate administration emails," the Circuit Court employed a new doctrine 

not recognized in West Virginia: the so-called "fiduciary exception" to attorney-client privilege. 

To construct this doctrine as the law of this state, the Circuit Court purportedly relied on this 

Court's decision in State ex reI. Allstate Ins. Co. v. Gaughan, 203 W.Va. 358, 508 S.E.2d 75 

(1998). In Gaughan, this Court extended to insurers a "quasi attorney-client privilege" over their 

insureds' claim files in third-party bad faith actions, subject to certain presumptions and the unique 

needs and specific requests of the claimant. Id at 372-73,508 S.E.2d 89-90. The Circuit Court 

summarized Gaughan's facts-pertaining exclusively to bad faith coverage litigation-and 

concluded "that application ofthe holdings inAllstate v. Gaughan are proper to apply in the instant 

case." (Order at 18, Conclusions of Law 1 38). The Court then reasoned that because ''the 

elements of proof for breach of fiduciary duty in the instant Civil Action are so different than 

elements ofa bad faith claim, the Court concludes that Allstate v. Gaughan does not provide quasi 

attorney-client privilege to the Huntington's communications regarding estate administration." 

(Id.) The Court thus "ordered" the application ofGaughan to the present case. (Order at 19). The 

Court's holdings and orders are not merely non-sequiturs; they are misinterpretations and 

misapplications of Gaughan. 

First, the Gaughan Court explicitly limited its holding to "third-party bad faith settlement 

actions against insurers." Gaughan, 203 W.Va. at 370,508 S.E.2d at 87 ("The principles that are 
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discussed in this opinion with respect to the attorney-client privilege and work product rule apply 

exclusively to third-party bad faith settlement actions against insurers."). Since then, this Court 

has noted the limited scope ofGaughan's application. See State ofW Virginia ex reI. Allstate Ins. 

Co. v. Madden, 215 W.Va. 705, 717, 601 S.E.2d 25, 37 (2004) (noting limited application of 

Gaughan to third-party bad faith insurance lawsuits). Though Gaughan adopted careful 

parameters for analyzing third-party quasi-privilege under its specific facts, this Court has held 

that "using a balancing test to govern the discoverability ofprivileged communications is unknown 

to the common law." Recht, 213 W.Va. at 469,583 S.E.2d at 92. Indeed, this Court has explicitly 

confined Gaughan to its facts and refused to apply the balancing test established there in other 

cases: 

Since there has been no waiver in the case, the attorney-client privilege is fully in 
effect. ... [T]his Court will not break with centuries of precedent, to create an 
exception to the common law attorney-client privilege, by applying Gaughan's 
fact specific balancing test." 

Id at 468 n.9, 583 S.E.2d at 91 (emphasis added). Accordingly, the Circuit Court's reliance on 

Gaughan and use of its balancing test to evaluate Huntington's claim of privilege is contrary to 

established West Virginia law and the admonitions of this Court. Neither West Virginia law nor 

the facts of this case present an occasion to impose such an exception. 

Equally important, Gaughan did not discuss or imply-let alone adopt-a "fiduciary 

exception" to attorney client privilege. Gaughan had nothing to do with such an exception to 

attorney-client privilege. In fact, as the Circuit Court briefly noted, Gaughan actually extended a 

"quasi attorney-client privilege" to insurers for the claim files of insureds in bad faith coverage 

litigation. Compare Order at 19, Conclusions of Law ~ 38(c) with Gaughan, 203 W.Va. at 372

73,508 S.E.2d at 89-90. But, supposedly based on that holding in Gaughan, the Circuit Court's 

Order fabricated a "fiduciary exception" to attorney-client privilege unrecognized in West Virginia 
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and many other jurisdictions.3 Thus, in holding that Gaughan "does not provide quasi attorney

client privilege to the Huntington's communications regarding estate administration," the Circuit 

Court effectively reversed Gaughan's principle extending quasi-privilege to insurers and instead 

applied Gaughan's converse to a novel and inapposite situation-estate litigation-which deals 

with neither bad faith claims nor quasi-privilege. (Order at 19, Conclusions of Law at ~ 38(c)) 

(emphasis added). 

Contrary to the Circuit Court's Order, this Court has long recognized-including in 

Gaughan itself-that the attorney-client privilege serves the interests of justice, must be given 

reasonable protection, and applied by courts "in ways that are predictable and certain." Canady, 

194 W.Va. at 438, 460 S.E.2d at 684. Accordingly, there is no reason to create a "fiduciary 

exception" to attorney-client privilege in West Virginia under these facts or otherwise. See 

Gaughan, 203 W.Va. at 372, 508 S.E.2d 75 at 89 (discussing adverse effects of disclosure of 

attorney-client communications). Indeed, "'[a]n uncertain privilege [that] ... results in widely 

varying applications by the courts is little better than no privilege.'" Canady, 194 W.Va. at 438, 

460 S.E.2d at 684 (quoting In re von Bulow, 828 F.2d 94, 100 (2nd Cir. 1987)). This is especially 

true where, as here, the communications at issue could involve the litigation strategy between 

outside and in-house counsel. The Circuit Court's Order, in crafting a new and unrecognized 

exception to attorney-client privilege, flatly contradicts these principles in a way that surely leads 

3 The Delaware Court of Chancery is the sole jurisdiction the Plaintiff has pointed to as explicitly 
recognizing such an exception. Riggs & National Bank v. Rimmer, 355 A.2d 709 (De. Ch. Ct. 1976). A 
handful of other courts have recognized some form of this exception. See, e.g., United States v. Melt, 178 
F.3d 1058 (9th Cir. 1999); Solis v. Food Employers Labor Relations Ass'n, 644 F.3d 221 (4th Cir. 2011) 
(adopting exception in ERISA context); In re Kipnis Section 3.4 Trust, 235 Ariz. 153, 329 P.3d 1055 
(Ariz.App. 2014). Other jurisdictions expressly have rejected this exception. See, e.g., Crimson Trace 
Corp. v. Davis Wright Tremaine LLP, 355 Or. 476, 326 P.3d 1181 (2014) (rejecting exception in law firm 
context); MDA City Apts v. DLA Piper LLP, 2012 IL App (1st) 111047,967 N.E.2d 424, , 16 (Ill.App.) 
(same); Heisenger v. Cleary, No. X04HHDCV126049497S, 2014 WL4413515 (Ct. Sup. Ct. July 29,2014). 
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to "varied application" and erosIOn of a privilege essential to effective attorney-client 

communications. 

In ordering Huntington to identify and produce "all communications relating to the Gandee 

Estate" created prior to the institution of litigation for which Huntington claims privilege, the 

Circuit Court has ordered Huntington to turn over effectively every piece of advice counsel has 

rendered about any aspect ofthe Gandee Estate. This production would involve not only privileged 

communications about the administration of the estate, but also contemplates the disclosure of 

Huntington's communications with counsel regarding litigation related to the Gandee Estate. The 

Circuit Court's Order commanding the identification and production of privileged 

communications undennines the "full and frank discourse" that fonns the bedrock ofHuntington's 

relationship with counsel. State ex reI. United Hosp. Ctr., Inc. v. Bedell, 199 W.Va. 316, 325, 484 

S.E.2d 199,208 (1997). 

Because the Circuit Court has clearly erred by infringing upon Huntington's attorney-client 

privileged communications, a rule to show cause should issue. 

C. 	 The Circuit Court Exceeded Its Authority and Abused Its Discretion by 
Ordering Huntington to Identify in a Privilege Log and Produce for Inspection 
Post-Litigation Attorney-Client Communications. 

The Order's requirement that Huntington must supplement its privilege log to include 

attorney-client communications generated after suit was filed simply cannot stand. The destruction 

ofthis privilege is incapable ofcorrection on appeal because once the privilege has been destroyed, 

it is impossible to recover. Stucky, 235 W.Va. at 684, 776 S.E.2d at 278. 

The Order requires Huntington to include on its privilege log "all communications relating 

to the Gandee Estate, which Defendant claims are protected by traditional attorney-client privilege, 

generated prior to March 9,2016" (Order, ~ 6(a)); and "all Group B Communications generated 
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from March 9, 2016 through June 5, 2016."4 Thus, Huntington has been ordered to log and provide 

for in camera inspection its privileged communications for more than six months after suit was 

filed. This improper Order is exacerbated by a further burden: a requirement that Huntington 

provide "written analysis ... with the Supplemental Privilege Log ... to meet its burden ofproof, 

that each Group A and/or Group B Communication satisfies attorney-client ...." (Order at 22, 

Order ~ 7.) 

The mere act of having to identify, list, and disclose all attorney-client communications to 

the Circuit Court---even short of production to the Plaintiffs-would chill open and honest 

communication between Huntington and its counsel, thereby inhibiting counsel's ability to 

communicate freely with his client, diminishing the lawyer's effectiveness, and undermining the 

sanctity of the attorney-client relationship. This chilling effect results not only from the potential 

review of Huntington's privileged communications by its opponent, but also from the Plaintiffs 

receipt of an extensive privilege log that provides a blueprint of Huntington and counsel's post

filing trial strategy. The documents provided to the Circuit Court with this log will also permit the 

trial judge to evaluate counsel's opinion of Huntington's arguments and defenses, including 

matters pending before or to be presented to the court for decisions. Thus, this Court's intervention 

is crucial to prevent the protections afforded to attorney-client consultations during the course of 

active litigation from becoming but a "cruel illusion." Canady, 194 W.Va. at 437, 460 S.E.2d at 

683. 

4 The initial Complaint in the underlying suit was filed on November 12, 2015, and the Amended 
Complaint-in which the Trustjoined-on July 6, 2016. The Circuit Court selected June 5,2016 as the 
cutoff date for the production of privileged communications because on that date "all Gandee Estate assets 
were distributed to the Gandee Trust," thus "decreas[ing]" the supposed conflicts of interest in the case. 
(Order at 21, Order ~ 6(b )). 
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Never has this Court allowed a party to access another litigant's communications with its 

counsel made during litigation about the litigation. The reason is obvious: to do so would open 

the litigant's strategy to its opponent, vitiating any semblance of privilege and permitting the 

opponent to comb through the litigant's most carefully guarded and confidential communications 

with its counsel. Indeed, to adopt the Circuit Court's holdings or to allow its Order to stand would 

permit post-litigation discovery of an opponent's trial strategy and every piece ofadvice from the 

litigant's attorney. For these reasons, this Court should issue a rule to show cause and ultimately 

a writ of prohibition protecting post-litigation attorney-client privilege. 

In its Motion to Compel Submission of Supplemental Privilege Log on November 10, 

2016, Plaintiff moved the Circuit Court for an order "compelling Defendant to produce a 

Supplemental Privilege Log and to contain [sic] all documents that it asserts privilege over, which 

are not contained in the Second Amended Privilege Log," and to produce all documents identified 

in the requested log for in camera review. (Motion to Compel Submission of Supplemental 

Privilege Log at 1). Plaintiff's motion thus explicitly requested any and all documents over which 

Huntington claimed privilege but that did not appear in the Second Amended Privilege Log. 

Plaintiff made no effort to differentiate between pre- and post-litigation documents. 

The Circuit Court granted this motion and ordered Huntington to produce all 

Communications "generated prior to March 9, 2016" (Order at 21, , 6(a» and "Communications 

generated from March 9, 2016 through June 5, 2016." (Order at 21, , 6(b». These items are to 

"include all communications- this includes letters, emails, and other correspondence, either written 

or verbal." (Id. at ,-r 6). Because suit was filed on November 12, 2015, this Order explicitly 

includes communications after litigation was filed. 
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In ordering the production of a supplemental privilege log containing all 

communications-written, oral, or otherwise-between Huntington and counsel during the time 

between the filing of the lawsuit and June 2016, the Circuit Court has commanded Huntington to 

produce privileged communications with its counsel about any matter addressed in Plaintiffs 

discovery requests. Conceivably, this includes counsel's communications with Huntington about 

how to respond to those discovery requests, Huntington's overall trial strategy, and counsel's 

assessment of Huntington's strengths and weaknesses, even assessments of the trial judge's 

rulings. Moreover, by the terms of the Order, Huntington must log every verbal communication 

with counsel during the litigation, apparently including in-person conversations, a startling 

violation of the privilege. (Order at 21, Order ~ 6). 

By its explicit terms, the Circuit Court's Order commands Huntington to log and provide 

material that is privileged by the attorney-client relationship and that was generated after the 

institution ofthis litigation. (Order at 21, Order~~ 6(a) and (b)). Requiring Huntington to identify 

privileged communications made between Huntington and its counsel during the course of this 

litigation intrudes on counsel's thoughts, opinions, strategy, and analysis related to this very 

litigation. 

Sound policy reasons underlay the exclusion ofmaterials from privilege logs after litigation 

begins. Effective communication requires assessments ofstrengths and weaknesses, the likelihood 

of success of contemplated and pending motions, impressions of the judge and jury-all valuable 

information to allow a client to adequately assess its litigation options. If an attorney knows that 

these assessments, impressions, and communications--or even descriptions thereof-will be 

subject to in camera inspection by the sitting judge, she may think twice about offering them, 

which is precisely why the privilege exists. 
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As with the Circuit Court's erroneous creation of the so-called "fiduciary exception," its 

work product rulings similarly were premised upon a misplaced reliance on (and misinterpretation 

of) this Court's decision in Gaughan. (Order at 21, Order ~ 6(b)). As discussed, Gaughan dealt 

with an assessment of the privilege of documents generated during underlying litigation that 

formed the basis for bad faith litigation against an insurer. But Gaughan itself recognized that 

documents pertaining to legal advice to a client generated during litigation are subject to attomey

client privilege. Syl. Pt. 9, Gaughan, 203 W.Va. 358, 508 S.E.2d 75 ("In other words, the third

party may not merely request all communication in the claim file generated on or after the filing 

date of the complaint against the insured."). Gaughan offers no authority for the production of 

privileged communications made during the course of active litigation. Yet, this is precisely what 

the Order requires. 

A relatively small number of courts have been forced to grapple with the extreme 

suggestion that a litigant should be able to access its opponent's litigation file and confidential 

communications after suit was filed. Courts that have addressed this issue have generally 

concluded that communications made during the course of litigation are presumptively privileged 

and work product, and, therefore, do not need to be included on a privilege log. See, e.g., Prism 

Technologies, LLC v. Adobo Systems, Inc., No. 8:10CV220, 2011 WL 5523389, *2 (D. Neb. Nov. 

14, 2011) (upholding assumption of privilege of post-suit communications between parties and 

their counsel and holding that those communication do not need to be logged); Ryan Inv. Corp. v. 

Pedregal De Cabo San Lucas, No. C 06-3219, 2009 WL 5114077, *9 (N.D. Cal. Dec. 18,2009) 

("[C]ounsel's communications with the client and work product developed once the litigation 

commences are presumptively privileged and need not be included on any privilege log .... 

Plaintiffs motion to compel is therefore denied to the extent it seeks to require a log of post
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litigation counsel communications and work product ...."); United States v. Bouchard Transp., 

No. 08-CV4490, 2010 WL 1529248, *2 (E.D. N.Y. 2010) ("[P]rivilege logs are commonly limited 

to docun1ents created before the date litigation was initiated .... [I]n many situations, it can be 

assumed that all documents created after ... a lawsuit has been filed and withheld on the grounds 

of privilege were created 'because of that pending litigation."); Carotek, Inc. v. Kobayashi 

Ventures, LLC, No. 07 Civ. 11163,2010 WL 2102627, *1-2 (S.D. N.Y. 2010) ("Since materials 

were generated after the start of this litigation, we see no need for them to have been included in a 

log. Accordingly, the defendants' application is denied."). 

The Circuit Court's requirement that Huntington log, and produce for in camera 

inspections its communications with counsel after the underlying litigation began is clearly 

erroneous and exceeds the court's authority under West Virginia law. For these reasons, the rule 

to show cause should issue. 

D. 	 The Circuit Court Exceeded Its Authority and Abused Its Discretion in 
Misapplying the Work-Product Doctrine and Conflating It with the Other 
Issues Before the Court. 

Confidential materials include not only privileged communications, but also work product 

material. Recht, 213 W.Va. at 464-65,583 S.E.2d at 87-88. The trial court erred by (1) including 

in its Order for identification and production a~l ofHuntington's and counsel's pre-litigation work 

product without distinction or analysis; (2) disregarding the plain language of Rule 26; and (3) 

assessing Huntington's ongoing communications with counsel about the litigation as discoverable 

"work product" and ordering the production of those documents for in camera review. W.Va. R. 

Civ. P. 26(b)(3). Thus, the requirement that Huntington log and produce for in camera inspection 

work product generated before and during this litigation constitutes an immediate and irreparable 

21 




invasion ofthe protections afforded to Huntington's trial preparation material under West Virginia 

law for which a later appeal provides an ineffective remedy. 

"Under the work product rule, 'an attorney is not required to divulge, by discovery or 

otherwise, facts developed by his efforts in preparation ofthe case or opinions he has formed about 

any phase of the litigation[.]'" Recht, 213 W.Va. at 466,583 S.E.2d at 89 (quoting In re Doe, 662 

F.2d 1073, 1077 (4th Cir. 1981». The work product doctrine protects all documents and materials 

whose "motivating purpose" for creation was "to assist in pending or probable future litigation." 

SyI. Pt. 7, Bedell, 199 W.Va. 316,484 S.E.2d 199. Thus, "many documents that could very 

substantially aid a litigant in a lawsuit are neither discoverable nor admissible as evidence." SyI. 

Pt. 12, Recht, 213 W.Va. 457,583 S.E.2d 80. 

Work product may be obtained "only upon a showing that the party seeking discovery has 

substantial need of the materials in the preparation of the party's case and that the party is unable 

without undue hardship to obtain the substantial equivalent of the materials by other means." 

W.Va. R. Civ. P. 26(b)(3). "To satisfy the work product rule substantial need and undue hardship 

tests, the third-party must show that a witness is no longer available for questioning, or is hostile 

and refuses to give a statement, or a witness has faulty memory." Gaughan, 203 W.Va. at 376, 

508 S.E.2d at 93. Thus, "work product" is generally exempt from discovery under Rule 26(b)(3) 

and this rules serves to limit a party's ability to "obtain[] documents and other tangible things used 

in trial preparation," not to expand it. SyI. Pt. 8, In re Markle, 174 W.Va. 550,328 S.E.2d 157 

(1984). 

With respect to pre-litigation work product, the Circuit Court's Order erred in its analysis 

both by failing to apply the appropriate test for the discovery offactual work product and by failing 

to distinguish between the discovery of fact and opinion work product. First, the Circuit Court's 
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Order inherently contradicts both itself and the plain language of Rule 26. After articulating an 

"issue" regarding "estate administration meeting notes" and whether attorney-client privilege 

might apply to these notes (Order at 13, Conclusions of Law ~~ 17 and 24), the Circuit Court 

decided that all meeting notes and email correspondence about estate administration were 

necessary for the Plaintiff. (Id. at ~~ 25 and 28). However, the Circuit Court ultimately ordered 

the listing on a privilege log of any "document relating to the Gandee Estate for which Defendant 

claims work product protection and which was generated or prepared prior to March 9, 2016." (Id. 

at Order ~ 6(d)). Only after production of all this infonnation is the Discovery Commissioner 

supposed to "find whether Plaintiff has a compelling need" for these documents. (Id. at ~ 11). 

Thus, while purporting to undertake a Rule 26 analysis to articulate the Plaintiff's 

"substantial need" for Huntington's "estate administration notes," the Circuit Court actually 

ordered the identification and production to the Discovery Commissioner of every pre-litigation 

document for which Huntington claims any work product protection. (Id. at ~ 6(d)). The Circuit 

Court's Order thus sweeps far beyond the scope of Rule 26, this Court's established tests for the 

discovery of work product, and even the Order's own legal premises. W.Va. R. Civ. P. 26; In re 

Markle, 174 W.Va. 550,328 S.E.2d 157. The Circuit Court exceeded its lawful authority and a 

rule to show cause should issue. 

The Order also failed to distinguish between fact and opinion work product. Opinion work 

product is extraordinarily difficult to obtain and is almost never discoverable. State ex reI. 

Montpelier US. Ins. Co. v. Bloom, 233 W.Va. 258,270, 757 S.E.2d 788, 800 (2014). Although 

obtaining fact work product requires a showing ofsubstantial need, "[ w ]here opinion work product 

is involved, the showing required to obtain discovery is even stronger because the rule states that 

'the court shall protect against disclosure of mental impressions, conclusion, opinions or legal 
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theories.'" State ex rei. Chaparro v. Wilkes, 190 W.Va. 395, 398,438 S.E.2d 575, 578 (1993) 

(quoting In re Markle, 174 W.Va. at 556-57, 328 S.E.2d at 163) (emphasis added). 

Through the broad language of its Order, the Circuit Court has literally commanded the 

identification and production for in camera review of (1) any document generated before March 

9,2016, (2) that relates to the Gandee Estate, and (3) for which Huntington claims work product 

protection. (Order at 22, ~ 6(d». This language necessarily includes Huntington and counsel's 

opinion work product. But opinion work product "enjoys a nearly absolute immunity and can be 

discovered in only very rare and extraordinary circumstances." Bloom, 233 W.Va. at 270, 757 

S.E.2d at 800. Because the Circuit Court has failed to distinguish fact from opinion work product, 

and because the court's vague articulation of "issues" regarding "estate administration meetings" 

hardly rises to the level of extraordinary circumstances required to destroy Huntington's opinion 

work product protection, the Order far exceeds the Circuit Court's authority under West Virginia 

law, and merits correction through an extraordinary writ. 

With respect to post-litigation work product, and as explained above regarding attorney

client privilege, the Circuit Court exceeded its authority by fashioning new and unrecognized 

discovery rules that violate longstanding work product protections. By ordering the identification 

and production of all documents generated between the time the lawsuit was filed and June 2016 

(a period of six-plus months), the Circuit Court has commanded Huntington to identify all 

documents generated in this litigation, about this litigation, and relating to any matter addressed in 

Plaintiffs discovery requests. (Order at 22, ~ 6(e». These documents would include not only 

Huntington's trial strategy and assessment of its defenses, but also counsel's written opinions and 

analysis ofthese matters. These items constitute counsel's most protected and confidential opinion 
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work product and are the very things the opinion work product doctrine is designed to protect. 

Wilkes, 190 W.Va. at 398, 438 S.E.2d at 578. 

The words "substantial need" in Rule 26(b)(3) have never been read to include an 

opponent's trial strategy, litigation tactics, or other opinion about the litigation. In re Markle, 174 

W.Va. at 558 n.9, 328 S.E.2d at 164 (noting that courts either conclude that "mental impressions 

are absolutely immune to discovery," or "can be obtained only in rare and extraordinary 

circumstances."). While this Court has permitted litigants to obtain, for example, billing 

statements in connection with the underlying litigation in a bad faith claim, it has never permitted 

a litigant to obtain its opponent's analysis or assessment of its litigation position during the 

litigation itself as "work product" under Rule 26(b)(3). Bloom, 233 W.Va. at 272,757 S.E.2d at 

802. Thus, the Circuit Court's Order invading Huntington's trial preparation for the seven months 

after suit was filed, and for anything thereafter relating to "estate administration" on the basis of 

work product doctrine exceptions is in complete disregard of this Court's stringent standards for 

accessing another attorney's "impressions, conclusion, opinions or legal theories." Wilkes, 190 

W.Va. at 398, 438 S.E.2d at 578. 

These requirements in the Order are "arbitrary and unreasonable" and "shock [a] sense of 

justice," thus "indicat[ing] a lack of careful consideration" that militates in favor of reversal. Syl. 

Pt. 1, B.F. Specialty Co. v. Charles M Sledd Co., 197 W.Va. 463,475 S.E.2d 555 (1996). Because 

the Circuit Court's Order obligates Huntington to produce even the traditionally most protected 

aspects of its work product---counsel's opinions and impressions-a writ of prohibition should 

issue to rescind the Order. 
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VI. CONCLUSION 


For all the foregoing reasons, and in light of the impending destruction ofwell-established 

privilege principles in West Virginia, Huntington respectfully requests that this Court enter a rule 

to show cause and issue a writ ofprohibition vacating the Circuit Court's Order and clarifying the 

appropriate scope of attorney-client privilege and work product protection in West Virginia. 

Respectfully submitted, 

STATE OF WEST VIRGINIA, ex reI. 
HUNTINGTON BANCSHARES 
INCORPORATED, DOING BUSINESS 
AS, HUNTINGTON NATIONAL BANK, 
A CORPORATION 

By cOlJnse( 
/r'/ 

Laidley Tower, Suite 401 
500 Lee Street 
Charleston, WV 25301-3207 
(304) 345-0111 
cgoodwin@fbtlaw.com 
jtullyuv,tbtlaw.com 

Counsel for Relator, Huntington 
Bancshares Incorporated 
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undersigned Notary Public in and for the County and State aforesaid, and after being first duly 
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statements, allegations, and averments therein are true and correct, except so far as they are therein 

believes them to be true. 

stated to be on information, and that, so far as they are therein stated to be on information, she 
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Taken, subscribed, and sworn to before me, _l_-LJ_(~V__(=.;_.....:~~u_(_{_a_J5_" a notary public 

7 +vl 
for the State of West Virginia, County of , LeI. jl\ fr lU~<1 , this the l day ofApril 2017. 

NOTARY PUBLIC OFFICIAL SEAL 
My Commission expires: Lucy E. Burrows 


. ~t Virginia

My CommIssIon Expires 

May 02,2021 

Laldlev Tower Suite 401 500 Lee Strost 
Charleston, WV 26304-3207 
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DOCKET NO. _____ 

STATE OF WEST VIRGINIA, ex rei. 
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CORPORATION, 
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JUDGE OF THE 26TH CIRCUIT COURT 

OF WEST VIRGINIA, DEANNA D. GANDEE, 
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CITY NATIONAL BANK, N.A., ITS TRUSTEE, 


Respondents. 
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envelope addressed to: 
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Lane & Young Lacy Law Offices, L.C. 
1538 Kanawha Blvd. East POBox 589 
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(304) 345-6000 (314) 741-5565 

The Honorable Jacob Reger 
Upshur County Circuit Court 
38 West Main Street 
Buckhannon, WV 26201 
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