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CERTIFIED QUESTION PRESENTED 

Does the West Virginia Consumer Credit and Protection Act (including 
W. Va. Code §§ 46A·2-122 to -129a and §§ 46A-6-101 to -106) apply to 
the relationship between a landlord and tenant under a lease for 
residential rental property? 

Answer of the Circuit Court of Kanawha County: Yes.l 

STATEMENT OF THE CASE 

I. Procedural History 

The State of West Virginia (the "State"), through the W. Va. Attorney 

General (,WVAG"), commenced this action on September 9, 2015, by filing a 

complaint in the Circuit Court of Kanawha County, W. Va. The complaint named 

the Petitioners, Copper Beech Townhome Communities Twenty-Six, LLC and 

Copper Beech Townhome Communities Twenty-Six SPE, LLC (collectively, "Copper 

Beech"),2 as defendants and alleged that Copper Beech violated the W. Va. 

Consumer Credit and Protection Act (WVCCPA) by collecting unlawful fees and 

charges in leases of residential rental property. On February 27, 2017, the circuit 

court granted the State's motion to amend the Complaint and deemed the Amended 

1 The parties agreed to the form of the question based on a bench ruling from the circuit 
court. Petitioners note that W. Va. Code § 46A-6-109, which requires the use of plain lan
guage in consumer transactions, covers "the rental of space to be occupied for residential 
purposes." This statute is not at issue in this case and is beyond the scope of this question. 

Further, as set forth below in Argument Section III, in the event the Court finds that the 
W. Va. Consumer Credit and Protection Act does generally apply to residentia11eases, 
Petitioners request that the Court reformulate the question and find that the Act does not 
regulate the fees and charges that may be assessed by a landlord under a residential lease. 

2 Although Copper Beech Townhome Communities Twenty-Six, LLC and Copper Beech 
Townhome Communities Twenty-Six SPE, LLC are separate legal entities, this separate 
identity is not material for purposes of this certified question. Therefore, for simplicity, 
these companies are referred to collectively as cCCopper Beech." 
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Complaint attached to the motion as the operative pleading. (JA00439-41.)B On 

March 3,2017, the circuit court certified the question set forth above to the W. Va. 

Supreme Court of Appeals. (JA00442-43.) 

II. 	 Statement ofRelevant Facts 

For purposes of this certified question, the material facts, as alleged in the 

Amended Complaint, (JA00204-46), are not disputed. The State, through the 

WVAG. alleges that Copper Beech leased residential premises to West Virginia 

tenants pursuant to written lease agreements. (JA00205 at ~~ 1-3.) As summarized 

on Table 1, the State alleges that Copper Beech's leases contain several fees and 

charges that violate various sections of the WVCCPA and other state statutes. 

Table 1. Summary ofAlleged Unlawful Fees & Charges 

Cause of w. Va. Code §§ 
Action Type of Fee Alleged Purpose of Fee Allegedly Violated 

1st Non-refundable To cover the costs of painting § 46A-6-104 
(JAOO214-15 redecoration and cleaning of the leased 
at ~~ 52-58) fee prennses 

2nd Debt collection $22 fee added to delinquent § 46A-2-127(g) 
(JAOO215 fees and accounts before referring to a § 46A-2-128(c), (d) 
at 1f~ 59-62) charges third party for collection § 46A-6-104 

Brd Attorney's fees Attorney's fees if account is § 46A-2-127 (g) 
(JAOO215-16 referred for collection or if § 46A-2-128(c), (d) 
at~' 63-66) the consumer is sued for § 46A-6-104 

eviction 

4th Returned check $35 fee for each dishonored § 61-3-3ge 
(JAOO216 fee checks § 46A-2-127(g) 
at ~~ 67-71) § 46A-2-128(c), (d) 

§ 46A-6-104 

8 References to "JAxxxxx" are to the Joint Appendix filed in this Court on March 31, 2017. 
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Cause of W. Va. Code §§ 
Action Type of Fee Alleged Purpose of Fee Allegedly Violated 

5th "Unfair" late $25 fee if rent was not paid § 46A-6-104 
(JAOO217-18 fees by 5th day of each month, 
at~' 72-77) plus additional fee of $5 per 

day until rent was paid 

6th Fee for written Fee of unknown amount for § 46A -2-127 (g) 
(JA00218 rent receipt providing consumers with § 46A-2-128(c), (d) 
at ~~ 78-82) written receipt for rent § 46A-2-114(1) 

payment § 46A-6-104 

7th Multiple check Fee of $20 or more for each § 46A-2-127(g) 
(JAOO219 fee instance when tenants paid § 46A-2-128(c), (d) 
at ~~ 83-86) their rent by multiple checks § 46A-6-104 

rather than by a single check 

The WVAG, relying on its enforcement powers under Article 7 of the 

WVCCPA, seeks injunctive and declaratory relief, disgorgement and refunds of 

illegal fees and charges, forgiveness of accounts of tenants who paid a non

refundable redecoration fee (and notification to credit reporting agencies to delete 

information about such accounts), civil penalties under W. Va. Code § 46A-7-111(2}, 

and attorneys' fees. (JA00219-21.) 

SUMMARY OF ARGUMENT 

The State alleges that Copper Beech violated the WVCCPA based on two sets 

of statutes: the debt collection provisions and the unfair and deceptive acts and 

practices (UDAP) provisions. The circuit court's answer that the WVCCPA generally 

applies to the relationship between a residential landlord and tenant was erroneous 

because neither set of provisions applies to landlords under residential leases. 

As applied to residential leases, the debt collection provisions are ambiguous 

and must be construed to determine legislative intent. The original WVCCPA 

reflected a clear intent that the debt collection provisions did not apply to non-credit 
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transactions such as residential leases. This was the construction adopted by this 

Court and employed by the legal bar for over 40 years, as reflected by the fact that 

this case is apparently the first time that any plaintiff has sued a landlord for 

violating the WVCCPA. None of the subsequent amendments to the WVCCP A were 

intended to expand the debt collection provisions to cover residential leases. 

Adopting a contrary construction would run counter to the intent and purpose of the 

Act, violate the W. Va. Constitution, and lead to absurd and unjust results. To the 

extent Fleet v. Webber Springs Owners' Assoc. implies that the debt collection 

provisions apply beyond credit transactions, that decision should be overturned 

given the constitutional and interpretative concerns raised by such a construction. 

With respect to the UDAP provisions, the plain language of the Act excludes 

residential leases. These provisions only apply to "trade or commerce" involving 

"goods or services." Residential leases are an interest in real estate, not a good or 

service, and nothing in common law or the WVCCPA modifies this characterization. 

In adopting an implied warranty of habitability in residential leases in Teller v. 

McCoy, this Court specifically disclaimed changing statutory or common law 

definitions of real property. At the time the W. Va. Legislature adopted the UDAP 

provisions, West Virginia law clearly provided that leases of premises constituted 

an interest in real estate, rather than a good or service, and any post-enactment 

changes to property law definitions are immaterial. Cases applying dissimilar state 

or federal statutes that, unlike the WVCCPA, expressly cover real property 

transactions or residential leases are inapposite. 
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Even if the WVCCP A can be construed as generally applying to residential 

leases or landlords, it does not regulate the types or amounts of fees and charges 

that a landlord may assess or collect under a residential lease. The WVCCPA 

reflects a clear legislative purpose that the Act only regulates fees and charges in 

certain credit transactions; the Act expressly excludes "lessors" from the scope of its 

fee regulations. Construing the WVCCPA as regulating what landlords can charge 

would subvert this legislative intent. The language used in the debt collection provi

sions, particularly W. Va. Code § 46A-2-128(d), confirms that these provisions only 

restrict fees and charges in credit transactions. Finally, the UDAP provisions would 

be unconstitutionally vague as applied to fees and charges assessed by landlords, 

because the Act fails to identify any standards that give fair notice of prohibited 

fees to landlords or to protect against discriminatory enforcement. For these rea· 

sons, in the event the Court finds that the WVCCPA generally applies to residential 

lease, it should reformulate the certified question to address the issue of whether 

the WVCCPA regulates the fees and charges that a landlord may assess under a 

residential lease, and then answer the reformulated question in the negative. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Rule 20 oral argument has been set in this matter for October 3, 2017. 

Petitioners believe that the time limits set forth in Rule 20 will be sufficient. 
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ARGUMENT 


The State's allegations are primarily based on two subsets of the WVCCPA: 

(1) the debt collection provisions, W. Va. Code §§ 46A-2-122 to -129a, and (2) the un

fair and deceptive acts and practices (UDAP) provisions, W. Va. Code §§ 46A-6-101 

to -106. The circuit court's answer to the certified question was erroneous because 

neither set of provisions applies to a landlord under a lease of residential rental 

property, and there are no other relevant WVCCPA provisions that apply to resi

dentialleases.4 In passing the original WVCCPA, the W. Va. Legislature did not 

intend for the Act to apply to residential leases or regulate fees and charges in such 

leases. Interpreting the Act in such a way would lead to absurd, unjust, 

unconstitutional, and unintended results. Accordingly, the Court should answer the 

certified question in the negative. 

I. 	The WVCCPA's Debt Collection Provisions Do Not Apply to 
Residential Leases or Other Non-Credit Transactions. 

In seeking to apply the debt collection provisions to Copper Beech, the State 

relies on a narrow, overly simplistic reading of the debt collection provisions and 

ignores the WVCCPA's history and purpose. Reading the Act as a whole 

demonstrates that the Legislature never intended for the debt collection provisions 

4 The only other WVCCPA provision the State alleges Copper Beech violated is W. Va. Code 
§ 46A-2-114(1), which provides that a "creditor shall deliver or mail to the consumer, 
without request, a written receipt for each payment by coin or currency on an obligation 
pursuant to a consumer credit sale, consumer lease or consumer loan." A residential lease is 
not "consumer credit sales, consumer lease or "consumer loan," see W. Va. Code § 46A-l
102(13), (14). (15), meaning § 46A-2-114(1) does not apply to residential leases under the 
statute's plain language. Further, as explained in Section LB below, Article 2 of the 
WVCCPA does not generally apply to residential leases. 
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to cover residential leases or other non-credit transactions. Further, applying these 

provisions would lead to absurd, unjust, and unconstitutional results. 

A. 	 As applied to residential leases, the debt collection provisions 
are ambiguous and must be construed. 

As a threshold matter, and for the reasons discussed below, the debt collec

tion provisions are ambiguous as applied to residential leases and must be 

construed to ascertain the Legislature's intent. See, e.g., By!. Pt. 1, Farley v. 

Buckalew, 186 W. Va. 693, 414 S.E.2d 454 (1992) ("A statute that is ambiguous 

must be construed before it can be applied."); Syl. Pt. 2, id. ("'The primary object in 

construing a statute is to ascertain and give effect to the intent of the Legislature.'" 

(quoting By!. Pt. 1, Smith v. State Workmen's Compensation Comm'r, 159 W. Va. 

108, 219 B.E.2d 361 (1975»). 

The debt collection provisions only apply to "debt collectors" collecting (or 

attempting to collect) a "claim" from a consumer. See generally W. Va. Code §§ 46A

2-123 to -129a. W. Va. Code § 46A-2-122 defines a "claim" as: 

any obligation or alleged obligation of a consumer to pay money arising 
out of a transaction in which the money, property, insurance or service 
which is the subject of the transaction is primarily for personal, family 
or household purposes .... 

[d. § 46A-2-122(b). The term "debt collector" includes both "professional debt 

collectors [and} creditors collecting their own debts." By!. Pt. 3, Thomas v. Firestone 

Tire & Rubber Co., 164 W. Va. 763,266 S.E.2d 905 (1980). 

The State has argued that residential rent is an "obligation" that is 

"primarily for personal, family or household purposes," meaning residential leases 

fall within the scope of the debt collection provisions. (JAODD74-78.) However, the 
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State focuses on the definition of "claim" in isolation. The debt collection provisions 

must be construed in the context of the WVCCPA as a whole; in this context, the 

debt collection provisions, as applied to residential leases, are ambiguous. 

"A statute is ambiguous when the statute's language connotes 'doubtfulness, 

doubleness of meaning or indistinctness or uncertainty of an expression.'" United 

Sues. Auto. Ass'n v. Lucas, 233 W. Va. 68, 72, 754 S.E.2d 754, 758 (2014) (quoting 

Crockett v. Andrews, 153 W. Va. 714, 718, 172 S.E.2d 384, 387 (1970». When 

determining whether an ambiguity exists, a statute must be read in conjunction 

with related statutes on the same subject matter. See, e.g., Farley, 186 W. Va. at 

695-96, 414 S.E.2d at 457-58 (noting that "[s]tatutes which relate to the same 

subject matter should be read and applied together so that the Legislature's 

intention can be gathered from the whole of the enactments" and finding statute to 

be ambiguous when read together with related statute (quoting Sy!. Pt. 3, Smith v. 

State Workmen's Compensation Comm'r, 159 W. Va. 108,219 S.E.2d 361 (1975»). 

When read as part of the entire WVCCP A, the debt collection provisions are 

ambiguous with respect to residential leases and other non·credit transactions. 

Article 2 of the WVCCPA, which contains the debt collection provisions, primarily 

regulates specific types of consumer credit transactions and consumer leases of 

goods,5 which are considered a type of credit transaction under the Act. See 

6 Under the WVCCPA, the term "consumer lease" means a "lease of goods" meeting certain 
conditions. W. Va. Code § 46A-I-I02(14). As explained in Section ILA below, residential 
rental property is not a "good" under the WVCCPA or common law, meaning residential 
leases fall outside the scope of "consumer leases" regulated by Article 2. 
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generally W. Va. Code §§ 46A·2·101 to -121, ·130 to ·137. By their plain language, 

these other Article 2 provisions do not apply to residential leases. Further, as 

explained in Section LB.1 below, under the original version of W. Va. Code 

§ 46A·1·103(3), as interpreted by this Court, Article 2 (including the debt collection 

provisions) was limited to credit transactions. The current version of § 103(3) 

vaguely provides that the Act "prescribes in various articles protective measures for 

consumers in transactions not necessarily involving consumer credit," W. Va. Code 

§ 46A-1-103(3), which leaves uncertainty as to whether Article 2 is one of the 

"various articles" that applies to non-credit transactions. 

The private remedy provisions of the WVCCPA, set forth in Article 5, also 

create doubt as to the intended scope of the debt collection provisions. The 

applicable remedy provision, as in effect at the time of most of the alleged violations 

in this action, only provided for causes of actions against "creditors" for violations of 

the debt collection provisions. W. Va. Code § 46A-5-101(1) (2014).6 The Legislature 

grouped violations of the debt collection provisions with violations of other 

6 The 2015 amendments to tbe WVCCPA added "debt collectors" to the scope ofW. Va. Code 
§ 46A·5·101. This change appears to be a codification of this Court's bolding in Barr v. NCB 
Management Services, Inc., 227 W. Va. 577, 711 S.E.2d 577 (2011), which clarified that 
professional tbird~party debt collectors fell within the scope of the term "creditor" under § 5
101. Syl. Pt. 7, id. That case did not discuss the issue bere: whether the debt collection 
provisions applied to residential leases. Further, the BaTr decision acknowledged that the 
term "creditor" in § 46A·5·101 was ambiguous and could be interpreted as limited to a 
person who allows a consumer to defer payment. See id. at 512-13 & n.7, 711 S.E.2d at 
582-83 & n.7 (finding "creditor" to be ambiguous and noting that a federal district court 
had previously defined "creditor" as '''a person who allows a consumer to defer payment of 
an existing debt or allows a consumer to purchase or lease goods or services and defer 
repayment.'" (quoting Grubb u. Jos. A. Bank Clothiers, Inc., Civ. A. No. 2:05·0056, 2005 WL 
1378721, at *6 (S.D. W. Va. June 2, 2005»). 
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WVCCPA provisions that apply exclusively to credit transactions or leases of goods. 

[d.; W. Va. Code § 46A-5-101(l) (2016). The statue provides limitations periods for 

claims arising out of "consumer credit sales," "consumer loans," "consumer leases," 

and "sales," but does not provide any limitations period for claims arising out of 

residential leases. W. Va. Code § 46A-5-101(1) (2014); W. Va. Code § 46A-5-101(l) 

(2016). The fact that the private remedy provisions expressly focus on credit trans

actions and goods to the exclusion of residential leases belies the argument that the 

debt collection provisions were intended to apply to residential leases. The omission 

of any reference to residential leases or landlords in the applicable enforcement 

provisions creates doubt as to the intended scope of the debt collection provisions. 

If the plain language of the debt collection provisions, despite their silence 

with respect to residential leases, were read to regulate such leases, the Court 

should depart from this language. "Although courts should not ordinarily stray be

yond the plain language of unambiguous statutes," this Court has "recognize[d] the 

need to depart from the statutory language in exceptional circumstances," including 

in "instances in which there is a clearly expressed legislative intent to the contrary, 

in which a literal application would defeat or thwart the statutory purpose, or in 

which a literal application of the statute would produce an absurd or unconstitu

tional result." State ex rel. Frazier v. Meadows, 193 W. Va. 20, 24, 454 S.E.2d 65, 69 

(1994) (internal citations omitted). As explained below, application of the debt 

collection provisions to residential leases would run contrary to legislative purpose, 

violate the W. Va. Constitution, and lead to absurd and unjust results. See infra 
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Sections I.B-LD. Thus, even if the debt collection provisions were unambiguous, the 

Court should ignore the plain language of these provisions and construe them in a 

way to avoid these unintended, absurd, unjust, and unconstitutional results. 

B. 	 The Legislature did not intend to regulate residential leases 
under the debt collection provisions, and construing these pro
visions as extending to such leases would be unconstitutional. 

This Court, the Legislature, and the state bar never construed the debt 

collection provisions of the original WVCCPA to apply to non-credit transactions, 

such as residential leases. To construe any of the post-enactment changes to the Act 

as expanding the scope of the debt collection provisions to include residential leases 

would contravene the legislative intent and violate the W. Va. Constitution. 

1. 	 Article 2 (including the debt collection provisions) of the original 
WVCCP A did not apply to residential leases. 

The original version of W. Va. Code § 46A-1-103, similar to the current 

version, expressed the Legislature's intent to regulate and displace current laws 

concerning certain credit transactions. W. Va. Code § 46A-1-103(1) (1974). 

Subsection (3) of this section then provided: "This chapter also prescribes in articles 

six and seven protective measures for consumers in transactions not necessarily 

involving consumer credit." [d. § 46A-I-I03(3). 

In 1980, this Court, citing to § 103(3), observed that Article 2 (including the 

debt collection provisions) of the Act only applied to consumer credit transactions, 

while non-credit transactions were regulated exclusively by Articles 6 and 7: 

[T]he provisions of Chapter 46A, article 2 of the West Virginia Code 
specifically apply to transactions which may properly be classified as 
"consumer credit sales" under W. Va. Code § 46A-I-I02(12). This is 
made clear by the language of W. Va. Code § 46A-I-I03(3), which 
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specifies that consumer protection in a non-"consumer credit sale" 
situation is provided exclusively by the provisions of articles six (§ 46A
6-101 et seq.) and seven (§ 46A-7-101 et seq.) of Chapter 46A. 

Thomas, 164 W. Va. at 765, 266 S.E.2d at 907 (emphasis added). The Court 

described the. debt collection provisions as "regulating improper debt collection prac

tices in consumer credit sales." Syl. Pt. 3, id. (emphasis added). Thus, the original 

Article 2-including the debt collection provisions-did not apply to residential 

leases or other non-credit transactions. 

In bringing the current action, the State not only deviates from this Court's 

construction in Thomas, but also from the practice of the bar and the Legislature7 

during the 41-year prior history of the WVCCPA. Copper Beech is unable to locate 

any prior state or federal lawsuit in which a tenant or the WVAG has alleged that a 

landlord violated the WVCCPA. Since the Act's passage, this Court has addressed 

several different claims brought by tenants against residential landlords. Ct. Napier 

v. Napier, 211 W. Va. 208, 564 S.E.2d 418 (2002) (retaliatory eviction); Murphy v. 

Smallridge, 196 W. Va. 35,468 S.E.2d 167 (1996) (same); Adams v. Gaylock, 180 W. 

Va. 576, 378 S.E.2d 297 (1989) (breach of implied warranty of habitability, 

retaliatory eviction, and intentional infliction of emotional distress); Russell v. 

7 In 1993, the Legislature enacted the W. Va. Consumer Goods Rental Protection Act, W. 
Va. Code §§ 46B-1-1 to ·8-3. This Act generally regulates "rent-to-own" agreements involv
ing consumer goods, see id. §§ 46B-1-2, -5, and contains debt collection restrictions that are 
substantively identical to the WVCCPA's debt collection provisions, compare id. §§ 46A
2-123 to -129 with id. §§ 46B-4-3 to -9. If the WVCCPA debt collection provisions already 
covered non-credit transactions, then the debt collection provisions in the Consumer Goods 
Rental Protection Act would be redundant. Instead, the fact that the Legislature, in 
regulating rent-to-own agreements, saw fit to adopt a separate, nearly identical set of debt 
collection regulations is evidence that the Legislature did not interpret the WVCCPA's debt 
collection provisions as applying beyond the context of credit transactions. 
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Pineview Realty, Inc., 165 W. Va. 822, 272 S.E.2d 241 (1980) (breach of lease for 

failure to return security deposit); Teller v. McCoy, 162 W. Va. 367, 253 S.E.2d 114 

(1978) (implied warranty of habitability). These cases presented the opportunity for 

the parties to contend, or this Court to conclude, that the WVCCPA applied to 

residential leases, yet none of the decisions reference the Act. Ct., e.g., Russell, 

supra (involving claim that landlord refused to return security deposit). 

2. 	 In adopting the current version of W. Va. Code § 46.1\.-1.103(3), the 
Legislature did not intend to expand the scope of the debt collection 
provisions. 

The Legislature adopted the current language of W. Va. Code § 46A-I-103(3) 

when it passed Senate Bill 366 in 1996. See 1996 W. Va. Acts ch. 73. The stated 

primary purpose of S.B. 366 was to combine the licensing requirements and 

regulations for supervised lenders and industrial ioan companies into a new 

category of "regulated consumer lenders." See 1996 W. Va. Acts ch. 73, pp. 429--30 

(bill title); S.B. 366, 1996 Leg., Reg. Sess. (as introduced, W. Va. Feb. 5, 1996) 

(describing purpose of bill). With respect to W. Va. Code § 46A-I-I03, most of S.B. 

366's changes were technical in nature to remOVe defunct references to "supervised 

lenders" and "industrial loan companies." Compare W. Va. Code § 46A-l-103(1), (2) 

(1974) (discussing "industrial loan companies" and "supervised lenders") with W. 

Va. Code § 46A-I-I03(1), (2) (1996) (omitting references to same); see also 1996 W. 

Va. Acts ch. 73, p. 429 (title of act reflecting intent to "mak[e] certain technical 

revisions consistent with new terminology"). The only other change to § 103 was to 

strike the phrase "articles six and seven" from subsection (3) and replace it with 
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"various articles." Compare W. Va. Code § 4BA-l-103(3) (1974) with W. Va. Code 

§ 4BA-l-103(3) (1996). 

The clear purpose of this change was to reflect the addition of several articles 

to Chapter 46A that rendered the original version of § 103(3) technically inaccurate. 

Between 1974 and 1996, the Legislature added several articles between Articles 6 

and 7 of the WVCCPA. Many of these articles added regulations for specific types of 

non-credit transactions. See W. Va. Code §§ 46A-6A-l to -9 (lemon law, first enacted 

in 1984); id. §§ 46A-6B-l to -B (automotive crash parts, 1988); id. §§ 46A-6D-1 to -10 

(prizes and Gifts Act, 1992). However, none of these new articles regulated res

idential leases or expanded the scope of the debt collection provisions. The title of 

S.B. 366, in apparent reference to § 103(3), states that the act "remov[es] obsolete 

and conflicting language." 1996 W. Va. Acts ch. 73, p. 429. Thus, the legislative 

intent in adopting the current language in § 103(3) was solely to make a technical 

change to preserve the accuracy of the statute in light of post-enactment 

amendments that had nothing to do with residential leases or the debt collection 

provisions. Nothing in the legislative history of S.B. 366 shows that the Legislature 

intended to expand or modify the scope of the debt collection provisions, and there 

are no other amendments to the WVCCPA that reflect such a purpose. The 

elimination of specific reference to Articles 6 and 7 does not alter this Court's 

conclusion in Thomas that Article 2 does not apply to non-credit transactions. 
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3. 	 Construing Senate Bill 366 as expanding the scope of the debt 
collection provisions would be unconstitutional. 

A construction of S.B. 366 or W. Va. Code § 46A-1-103(3) that expands the 

scope of the debt collection provisions beyond credit transactions would violate the 

"one-object" and "expressiveness" requirements of the W. Va. Constitution. See W. 

VA. CONST. art. VI, § 30 ("No act ... shall embrace more than one object, and that 

shall be expressed in the title."). The Court should reject such a construction and, 

instead, consistent with its decision in Thomas, continue to construe the debt 

collection provisions as applying only to credit transactions. See, e.g., SyI. Pt. 3, 

State u. Mullens, 221 W. Va. 70, 650 S.E.2d 169 (2007) ('Wherever an act of the 

Legislature can be so construed and applied as to avoid a conflict with the 

Constitution, and give it the force of law, such construction will be adopted by the 

courts." (quoting SyL Pt. 3, Slack u. Jacob, 8 W. Va. 612 (1875»). 

Under the one-object requirement, "[t]he 'object' of an act of the legislature 

... means the matter or thing forming the groundwork of the act." SyL pt. 3, City of 

Huntington v. Chesapeake & Potomac Tel. Co., 154 W. Va. 634, 177 S.E.2d 591 

(1970). An act regulating multiple matters violates the "one-object" requirement 

unless "there is a reasonable basis for the grouping of various matters in a legis

lative bill, and if the grouping will not lead to logrolling or other deceiving tactics." 

SyI. Pt. 1, Swiger u. UGIIAmeriGas, Inc.; 216 W. Va. 756, 613 S.E.2d 904 (2005). 

"An act of the legislature embracing two separate and distinct subjects of 

legislation, both of which are expressed in the title, is void in toto." Syl., State ex rel. 
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Pub. Sve. Com,m,'n v. Gainer, 190 W. Va. 151, 437 S.E.2d 589 (1993) (quoting Syl. Pt. 

5, Simms v. Sawyers, 85 W. Va. 245,101 S.E. 467 (1919». 

To satisfy the expressiveness requirement, "[a] title must, at a minimum, 

furnish a 'pointer' to the challenged provision in the act," meaning Uthe title [must] 

impartO enough information to one interested in the subject matter to provoke a 

reading of the act." Syl. Pt. 6, McCoy v. VanKirk, 201 W. Va. 718, 500 S.E.2d 534 

(1997). Violation of the expressiveness requirement invalidates any provisions not 

adequately reflected in the title of the act. W. VA. CONST. art. VI, § 30. 

The primary object of S.B. 366 was to create a combined set of regulations for 

certain classes of consumer lenders. See supra Section 1.B.2. This is a subject in

herently intertwined with credit transactions. Non-credit transactions, such as resi

dential leases, are not reasonably related to lenders or credit transactions. There 

would be no reasonable basis for grouping regulations concerning consumer lenders 

with a substantial expansion of the debt collection provisions to cover non-credit 

transactions. Reading S.B. 366 as expanding the regulations applicable to non

credit transactions would violate the one-object rule and void the bill in its entirety. 

Similarly, S.B. 366's title does not sufficiently reflect that the bill would 

expand the scope of the debt collection provisions. The title identifies 28 separate 

topics, none of which would lead an interested person to conclude that the bill would 

enlarge the scope of the debt collection provisions or Article 2 beyond credit trans

actions. Instead, most of the topics in the title relate to regulated consumer lenders, 

licenses for such lenders, or credit transactions involving these lenders: 
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[R]elating to the supervision and regulation of banking institutions; 
eliminating separate licensing requirements for supervised lenders and 
industrial loan companies; creating a license requirement for regulated 
consumer lenders; ... establishing the annual assessment for regulated 
consumer lenders; establishing limitations on finance charges; 
requiring the rebate of portion of unearned prepaid finance charges; 
requiring the registration and licensing of consumer lending offices 
other than mortgage loan companies operating in West Virginia; 
setting forth licensure requirements for regulated consumer lenders 
and establishing a fee therefor; when license may be revoked, 
suspended or forfeited; licensee to maintain records and file annual 
report with commissioner; providing for the examination by the 
commissioner of loans, business and records of every licensee at least 
every eighteen months; limiting authorized finance charges for 
regulated consumer lenders; setting forth restrictions on security 
interests; permissible conduct other than making loans; ... substantial 
benefit required when refinancing at higher rate; ... providing for the 
continuation of and for the combination of certain licenses; ... auth~ 
orizing certain deductions upon rebate of unearned finance charges; 
and clarifying definition of IIloan or credit investigation fees" .... 

1996 W. Va. Acts ch. 73, pp. 429-30 (emphasis added). Because the title does not re~ 

flect that the change to § 103(3) expands the scope of Article 2 or the debt collection 

provisions, such change would be invalid under the expressiveness requirement. 

To avoid implicating these constitutional issues, the Court should reject a 

construction of § 103(3) that expands the scope of the debt collection provisions to 

include residential leases. Instead, consistent with this Court's prior holding in 

Thomas and the Legislature's clear purpose in adopting the current text of § 103(3), 

the 	Court should construe the debt collection provisions as not applying to 

residential leases or other non-credit transactions. 

4. 	 Under the canon of noscitur a sociis, the Court should construe the 
present version of Article 2 as limited to credit transactions. 

Regardless of W. Va. Code § 46A-l-103(3)'s legislative and judicial history, 

the Court should limit the debt collection provisions to credit transactions under the 

17 




principle of noscitur a sociis, i.e., Ita word is known by the company it keeps." Martin 

v. Randolph County Bd. of Educ., 195 W. Va. 297, 311 n.10, 465 S.E.2d 399, 413 

n.lO (1995). Under this canon of statutory construction, "the meaning of a word or 

phrase may be ascertained by reference to the meaning of other words or phrases 

with which it is associated." Syl. Pt. 4, Wolfe v. Forbes, 159 W. Va. 34, 217 S.E.2d 

899 (1976). In accordance with this rule, statutory "[l]anguage, although apparently 

general, may be limited in its operation or effect where it may be gathered from the 

intent and purpose of the statute that it was designed to apply only to certain 

persons or things, or was to operate only under certain conditions." [d. 

Here, the debt collection provisions and surrounding provisions reflect the 

Legislature's intent to restrict these provisions to credit transactions. As noted in 

Section I.A above, the debt collection provisions are surrounded by numerous 

provisions that exclusively regulate specific types of consumer credit transactions or 

leases of consumer goods, which are often treated as credit transactions under the 

WVCCPA. Likewise, violations of the debt collection provisions are enforced under 

the same remedy provisions as violations of other sections that exclusively apply to 

credit transactions, these remedy provisions expressly provide limitations periods 

for certain credit transactions and sales but are silent as to residential leases. See 

supra Section LA. Landlord-tenant relationships are separately regulated under 

Chapter 37 of the West Virginia Code, and nothing in the debt collection provisions 

or the remainder of Article 2 makes any reference to these provisions or otherwise 

shows any intent to incorporate, modify, or expand existing landlord-tenant law. 
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Accordingly, even if the term "claim" in W. Va. Code § 46A-2-122 can be 

construed as incorporating obligations under a residential lease, the Court should, 

under the canon of noscitur a sociis, limit the construction of this term to only cover 

credit transactions similar to those regulated by the remainder of Article 2. 

C. 	 Regulating residential leases under the debt collection 
provisions is inconsistent with the purposes of the WVCCPA 

Applying the debt collection provisions to residential leases is inconsistent 

with the legislative purpose behind the WVCCPA. See, e.g., Charter Comme'ns VI, 

PLLC v. Cmty. Antenna Sve., Inc., 211 W. Va. 71, 76, 561 S.E.2d 793, 797 (2002) 

(noting that statute's interpretation "must be reconciled with the Legislature's 

purpose for passing the Act"). This Court has recognized that the debt collection 

provisions were intended to "protect consumers who purchase goods or services on 

credit or through consumer loans from ... undesirable debt recovery and collection 

practices," State ex rel. McGraw v. Bear, Stearns & Co" Inc., 217 W. Va, 573, 578, 

618 S.E.2d 582, 587 (2005) (quoting Vincent Paul Cardi, The W. Va. Consumer 

Credit & Protection Act, 77 W. Va. L. Rev. 401 (1974-75». Protecting residential 

tenants-who do not "purchase goods or services on credit or through consumer 

loans"-is not one of the enumerated purposes of the Act with respect to the debt 

collection provisions. Cf, id. Thus, applying the debt collection provisions to 

residential leases would be inconsistent with the legislative purpose. See id. at 577

78, 618 S.E.2d at 586-87 (refusing to apply WVCCPA to services ancillary to the 

buying and selling of securities based on the "history, origins, and general 

understanding of the purposes of the" Act), 
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D. 	 Subjecting residential landlords to the debt collection 
provisions would lead to absurd, unjust, and unintended results. 

In addition to contravening the purpose of the WVCCPA and creating a con

stitutional question, application of the debt collection provisions to residential 

leases would lead to absurd and unjust results. In particular, if these provisions 

apply to Copper Beech, they would apply to all landlords, including individuals. 

This would discourage individuals from renting out property, reduce the supply of 

available rental property, and lead to higher rent for the tenants the WVAG claims 

he is trying to protect. Given these absurd and unjust results, the Court should de

cline to apply these provisions to residential leases. See, e.g., Syl. Pt. 2, Chevy Chase 

Bank v. McCamant, 204 W. Va. 295, 512 S.E.2d 217 (1998) ("It is ... the duty of a 

court to disregard a construction, though apparently warranted by the literal sense 

of the words in a statute, when such construction wou,ld lead to injustice and 

absurdity." (quoting Sy!. Pt. 2, Click v. Click, 98 W. Va. 419, 127 S.E. 194 (1925»). 

Unlike the lending and professional debt collection industries, which are 

dominated by banks or corporate entities, the residential rental industry includes 

many individuals who desire to help pay their mortgage, invest for retirement, or 

earn some side income. The WVAG focuses on the fact that Copper Beech is "the 

fifth largest student housing operator in the United States" and has "owned and 

operated residential rental property for thousands of students and others affiliated 

with West Virginia University." (JA00205.) After suing Copper Beech, the WVAG 

sued Biafora's Inc., which, the State claims, "operate[s] more rental housing units 

containing more beds than any other landlord in West Virginia." (JA00307-08.) 
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Assuming the State prevails in its argument that Copper Beech is covered by the 

debt collection provisions, there is nothing in the WVCCPA that excludes smaller 

landlords, such as individuals renting out a single unit. See W. Va. Code § 46A-2

122(d) (defining "debt collector" as "any person or organization engaging directly or 

indirectly in debt collection" (emphasis added»; id. § 46A-5-107 (establishing venue 

for when a "creditor or debt collector is an individual"); cf. id. § 46A-1-105 (providing 

exceptions to Act, but not providing exceptions for individuals or smaller landlords). 

The lack of any distinction between different types and sizes of landlords 

under the debt collection provisions leads to absurd and unjust results. In the event 

of an alleged violation, a landlord could be forced to pay thousands of dollars in 

damages, penalties, attorneys' fees, and costs of defense. See W. Va. Code §§ 46A-5

101(1), -104 (providing for penalty of $1,000 per violation and allowing award of 

attorneys' fees to prevailing plaintiff). For an individual landlord, defending a single 

lawsuit could cost more than his or her total annual rent revenue. Even an un

founded allegation could be prohibitively expensive to defend, and an unscrupulous 

tenant-who is already behind on his rent and refuses to leave-could easily use a 

meritless WVCCP A counterclaim to prolong or discourage an eviction action. At the 

very least, the potential for WVCCPA suits would force landlords to pay higher in

surance premiums (assuming insurers would even offer affordable coverage). 

If faced with increased costs and risks associated with potential WVCCP A 

lawsuits, individual landlords would be less likely to offer or invest in rental 

properties. This would reduce competition and restrict the availability of rental 
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options for tenants, which would likely increase market prices for rent. Larger 

landlords might be able to absorb these increased costs and risks, but only by 

spreading these costs among their tenants in the form of higher rent. 

Such results are absurd, unjust, and plainly not intended. The inevitable in

crease in leasing costs and marginalization of smaller landlords resulting from the 

State's construction would hurt the very tenants the WVAG claims he is trying to 

protect. Such results could not have been rationally intended by the Legislature 

when it passed the debt collection provisions or when it amended W. Va. Code 

§ 46A-I-I03(3) in 1996. Nothing in the history of the WVCCPA suggests that the 

Legislature ever considered the potential implications of applying the debt collec

tion provisions to residential landlords or determined that the benefits of applying 

the Act to residential leases outweighed the substantial burdens for both tenants 

and landlords. See, e.g., Sy1. Pt. 5, Pond Creek Pocahontas Co. ·u. Alexander, 137 W. 

Va. 864, 74 S.E.2d 590 (1953) (holding that statute "will not be so interpreted as to 

make it impose unreasonable bur.dens, greatly disproportionate to the resultant 

public benefit, unless its terms are so explicit and positive as to preclude any other 

construction" (quoting Syl. Pt. 2, State v. Baltimore & Ohio R.R. Co., 61 W. Va. 367, 

56 S.E. 518 (1907»). It is irrational that the Legislature would have adopted a 

"consumer protection" statute that would ultimately harm tenants. 

E. 	 To the extent Fleet v. Webber Springs Owners Ass'n impliedly 
held that the debt collection provisions apply beyond credit 
transactions, the Court should overrule this holding. 

Copper Beech anticipates that the State will argue that this Court held in 

Fleet v. Webber Springs Owners Ass'n, 235 W. Va. 184, 772 S.E.2d 369 (2015), that 
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the WVCCPA's debt collection provisions apply to both credit and non-credit 

transactions. However, to the extent Fleet can be so construed, the Court should 

overrule Fleet in light of the constitutional concerns raised by application of the debt 

collection provisions outside consumer credit transactions and the absurd and 

unjust impact this would have on residential landlords. 

In Fleet, a homeowners association sued some of its homeowners for unpaid 

assessments.ld. at 186-87, 772 S.E.2d at 371-72. The homeowners counterclaimed 

for violations of the debt collection provisions of the WVCCPA. Id. at 187, 772 

S.E.2d at 372. The circuit court granted partial summary judgment to the associa

tion on the grounds that the debt collection provisions did not apply to the 

association's attempts to collect its assessments. Id. at 191, 772 S.E.2d at 376. This 

Court reversed the circuit court and held, as relevant here, that: 

Homeowners association assessments that are to be used for improving 
andlor maintaining common areas of a planned community ... are an 
obligation primarily for personal, family, or household purposes, and, 
therefore, such assessments are "claims" pursuant to W. Va. Code 
§ 46A-2-122(b). 

SyI. Pt. 2, id. To the extent this holding can be read as impliedly applying the debt 

collection provisions to non-credit transactions, Syllabus Point 2 of Fleet should be 

overruled, stare decisis notwithstanding, or at least limited. 

Although "this Court is loathe to overturn a decision so recently rendered, it 

is preferable to do so where a prior decision was not a correct statement of law." 

Murphy v. E. Am. Energy Corp., 224 W. Va. 95, 101, 680 S.E.2d 110, 116 (2009). 

This Court has rejected the proposition "that a judicial construction of a statute by 

this Court, whether sound or unsound, becomes immutable and beyond the power of 
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the Court subsequently to reconsider its soundness." Morgan v. Grace Hosp., Inc., 

149 W. Va. 788, 791, 144 S.E.2d 156, 160-61 (1965). "[AJ precedent-creating opinion 

that contains no extensive analysis of an important issue is more vulnerable to 

being overruled than an opinion which demonstrates that the court was aware of 

conflicting decisions and gave at least some persuasive discussion as to why the old 

law must be changed." Hammons v: W. Va. Office of Ins. Comm'r, 285 W. Va. 577, 

594, 775 S.E.2d 458,475 (2015) (quoting State v. Guthrie, 194 W. Va. 657,679 n.28, 

461 S.E.2d 163, 185 n.28 (1995». 

As noted above, application of Article 2 (including the debt collection pro

visions) to non-credit transactions, in addition to ignoring legislative history, would 

lead to unconstitutional, absurd, unjust results and contravene legislative intent. 

See supra Sections LB-I.D. This Court never addressed these issues in Fleet. The 

primary issue in Fleet, with respect to the WVCCPA, centered on whether a 

homeowners association assessment was "an obligation for personal, family, or 

household purposes" and; therefore, fell within the definition of a "claim" under W. 

Va. Code § 46A-2-122(b). See Fleet, 235 W. Va. at 191-94, 772 S.E.2d at 376-79 

(discussing applicability of debt collection provisions to assessment and noting that 

"[t]he instant issue ... appears to turn on the definition of the term 'claim"'). The 

Fleet opinion contains no discussion of either the original or current version of W. 

Va. Code § 46A-1-103(3) or contemplation of overturning this Court's long-standing 

and specifically considered recognition in Thomas that the WVCCPA's debt 

collection provisions only applied to credit transactions. Further, the opinion does 
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not discuss the constitutional implications of expanding the scope of the debt 

collection provisions based on the 1996 amendments to the WVCCPA. Neither party 

brought any of these issues to the Court's attention; the briefing instead focused on 

the primary purpose of the underlying assessments. In essence, the Fleet decision 

analyzed W. Va. Code § 46A-2-122(b) in a vacuum and determined that it covered 

homeowners association assessments. 

Because Fleet did not analyze or discuss the issues identified above in 

Sections LB through LD, the Court can and should overrule Fleet to the extent it 

impliedly held that the debt collection provisions apply to non-credit transactions. 

II. 	The Unfair and Deceptive Acts and Practices (UDAP) Provisions of 
the WVCCPA Do Not Apply to Residential Leases, Which Are Real 
Property Transactions Outside the Coverage of the Provisions. 

The WVCCPA's UDAP provisions likewise do not apply to residential leases. 

The UDAP provisions are unambiguously limited to transactions involving goods 

and services. At the time the Legislature enacted the WVCCPA, residential leases 

were an interest in land, rather than a good or service, and subsequent develop

ments in the law have not changed this. The Legislature has purposefully excluded 

real property transactions (including residential leases) from the scope of the UDAP 

provisions. Consistent with the Legislature's clear intent, the Court should hold 

that the UDAP provisions do not apply to residential leases. 

A. 	 The UDAP provisions unambiguously exclude residential leases 
and other real property transactions. 

The plain language of the UDAP provisions forecloses the application of these 

provisions to residential leases. W. Va. Code § 46A-6-104 declares as unlawful 
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"[u]n£air methods of competition and unfair or deceptive acts or practices in the 

conduct of any trade or commerce." Id. (emphasis added). "Trade" or "commerce" is 

defined as "the advertising, offering for sale, sale or distribution of any goods or 

services." W. Va. Code § 46A·6.102(6) (emphasis added). 

Although the definitions of "goods" and "services" are clarified or expanded 

under various statutes, nothing in the WVCCPA or the W. Va. Code defines either 

term as including residential leases. Cf. W. Va. Code § 46-2-105 (defining "goods" for 

purposes of Uniform Commercial Code); id. § 46A-1-102(21), (47) (clarifying defini

tions of "goods" and "services" under WVCCPA, but not expanding either definition 

to include leases of residential premises). Under common law definitions of 

property, a residential lease is neither a "good" nor a "service"; rather, it is a 

conveyance of an interest in land. See, e.g., Teller v. McCoy, 162 W. Va. 367, 373, 

253 S.E.2d 114, 119 (1978) (recognizing that a residential lease is a conveyance of 

an estate in land); Greene Line Terminal Co. v. Martin, 122 W. Va. 483, 10 S.E.2d 

901,906 (1940) (noting that lease "constitutes an interest in land") 

"In the absence of any definition of the intended meaning of words or terms 

used in a legislative enactment, they will, in the interpretation of the act, be given 

their common, ordinary and accepted meaning in the connection in which they are 

used." Syl. Pt. 4, Univ. Park at Evansdale v. Musick, 238 W. Va. 106, 792 S.E.2d 605 

(2016) (quoting Syl. Pt. 1, Miners in Gen. Grp. v. Hu, 123 W. Va. 637, 17 S.E.2d 810 

(1941». Residential leases are not included within the ordinary, common, or 

accepted meanings of the terms "goods" or "services," and no statute defines these 
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terms to include residential leases. Accordingly, the law is clear, and the WVCCPA 

is unambiguous: the UDAP provisions do not apply to residential leases. 

B. 	 To the extent the UDAP provisions are ambiguous, the Court 
should construe these provisions as excluding residential leases. 

To the extent there is ambiguity over the scope of the UDAP provisions, the 

Court should construe these provisions as excluding residential leases. The 

Legislature deliberately excluded residential leases and other conveyances of land 

from the scope of the UDAP provisions, and expanding the UDAP provisions to 

include leases would be contrary to legislative intent. 

Viewing the WVCCPA as a whole demonstrates that the Legislature did not 

intend the UDAP provisions to apply to residential leases or landlords. The 

WVCCPA enumerates examples of unfair and deceptive practices, all of which are 

directed at transactions involving goods and services and none of which mention 

landlords, tenants, residential leases, or real property. See W. Va. Code § 46A-6

102(7) Oisting examples of unfair and deceptive actions and practices). In drafting 

the WVCCPA, the Legislature consistently distinguished between "goods" and 

"services," on the one hand, and an "interest in land," on the other. Several of the 

WVCCPA's definitions list the terms "interest in land," "goods," and "services" using 

the word "or," which identifies each as a distinct concept. See, e.g., W. Va. Code 

§ 46A-1.102(lO)(a) ("The cash price of the goods, services or interest in land ...." 

(emphasis added»; id. § 46A-1-102(13)(a) ("'[C]onsumer credit sale' is a sale of 

goods, services or an interest in land ...." (emphasis added». The WVCCPA 

similarly provides three separate definitions for "sale of goods," "sale of services," 
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and "sale of an interest in land." See id. § 46A-1-102(41) to (43). Throughout the 

WVCCPA, the Legislature clearly intended the terms "goods," "services," and 

"interests in land" to denote three distinct and exclusive categories. 

In excluding residential leases and other real property transactions, the 

Legislature purposefully departed from the model act on which it was based, the 

National Consumer Act (NCA) of 1970. See Vincent Paul Cardi, The W. Va. 

Consumer Credit & Protection Act, 77 W. Va. L. Rev. 401, 414, 523 (1974-75) (ob

serving that the WVCCPA's UDAP provisions were based primarily on the NCA). 

The NCA's model UDAP provisions broadly prohibit "unfair methods of competition 

and unfair or deceptive acts or practices undertaken by a merchant." Nat'} 

Consumer Act § 3.201(1) (Nat' I Consumer Law Ctr., 1st Final Draft 1970) (emphasis 

added). A "merchant" under the NCA includes "a person who regularly ... offers, 

supplies or deals in real . .. property," id. § 1.301(23) (emphasis added), meaning 

the NCA's model UDAP law would unambiguously cover residential leases. 

In adapting the NCA into the WVCCPA, the W. Va. Legislature limited the 

scope of the UDAP provisions to "trade" or "commerce" involving "goods or services," 

see W. Va. Code § 46A-6-102(e) (1974), a far narrower scope than the NCA. This 

deviation from the NCA establishes that the Legislature did not intend to include 

real property transactions (such as residential leases) within the scope of the 

WVCCPA's UDAP provisions. See, e.g., Freedom Fin. Bank v. Est. of Boesen, 805 

N.W.2d 802, 814 (Iowa 2011) ("We can determine legislative intent from selective 

enactment or divergence from uniform acts."); Hughes Elecs. Corp. v. Citibank Del., 
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120 Cal. App. 4th 251, 268 (2004) ("[W]hen a Legislature models a statute after a 

uniform act, but does not adopt the particular language of that act, courts conclude 

the deviation was deliberate and that the policy of the uniform act was rejected."). 

c. 	 The Teller v. McCoy decision did not redefine residential leases 
as "goods" or "services." 

The State has erroneously argued that this Court's 1978 decision in Teller v. 

McCoy, 162 W. Va. 367, 253 S.E.2d 114 (1978), somehow established that residen

tialleases are goods or services for purposes of the UDAP provisions. However, the 

Teller Court disclaimed changing property law definitions and did not modify the 

meaning of "goods" or "services" at common law or under the WVCCPA. 

The primary holding of Teller was that, as a matter of contract law, there was 

an implied warranty of habitability in residential leases. 8yl. Pt. 1, id. In its 

opinion, the Court reiterated that a modern lease is considered both a conveyance of 

land and a contract. See id. at 383, 253 S.E.2d at 124 (CIA lease under real property 

law was viewed as a conveyance for a term .... The authorities agree today that 

the modern lease is both a conveyance and a contract."). The Court then clarified 

that, in implying a warranty of habitability, it was not changing the nature of a 

residential lease as an interest in land: "We intend in no way to change statutory, 

common law, or case law definitions of 'real property, , nor are we today altering the 

law on recordation, descent, conveyancing, creditors' rights, etc." Id. at 384 n.13, 

253 S.E.2d at 125 n.13 (emphasis added). Accordingly, after Teller, statutory and 

common law definitions of "real property"-a definition that includes residential 
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leases-remained the same, and nothing in Teller expanded the statutory and 

common law definitions of "goods" and "services" to include residential leases. 

Teller only stands for the proposition that a residential lease includes an im

plied warranty of habitability. Now here did Teller hold that such leases are con

tracts for goods or services. Given that (1) before Teller, the object of a residential 

lease contract-that is, the leasehold estate itself-constituted "real property," see, 

e.g., Greene Line, 10 S.E.2d at 903 C'A leasehold is 'an estate in realty held under a 

lease.'" (quoting Hayes v. City ofAtlanta, 57 S.E. 1087, 1089 (Ga. App. 1907»), and 

(2) Teller did not redefine real property, then, even after Teller, a residential lease 

remains a contract for an interest in land, rather than a good or service. 

D. 	 To the extent modern law defines residential leases as a good or 
service, the Court should not apply these modern definitions to 
the UDAP provisions, which have been unchanged since 1974. 

If this Court determines that residential leases are "goods" or "services" 

under the modern understanding of those terms, the UDAP provisions would still 

not 	apply. The WVCCPA's definition of "trade" or "commerce"-including the 

restriction of these terms to certain transactions involving "goods or services"-have 

been unchanged since the WVCCPA's enactment in 1974.8 In interpreting these 

terms, the Court should look at the meaning of these terms in 1974, not the 

8 The WVCCPA's original definition of "trade" or "commerce" is identical to the current 
version. Compare W. Va. Code § 46A-6-102(6) with W. Va. Code § 46A-6-102(d) (1974). 
Although the Legislature has amended § 6·102 a handful of times since 1974, none of these 
changes altered the substantive definition of "trade" or "commerce." See 1975 W. Va. Acts 
ch. 116, p. 292 (moving § 6-102(d) to § 6-102(e»); 1988 W. Va. Acts ch. 21, p. 73 (leaving 
§ 6-102(e) unchanged); 1996 W. Va. Acts ch. 160, p. 1380 (leaving § 6-102(e) unchanged); 
2005 W. Va. Acts ch. 50, p. 454 (restyling § 6-102(e) as § 6-102(6}); 2015 W. Va. Acts ch. 64 
Oeaving § 6-102(6) unchanged). 
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meaning of these terms based on any supposed redefinition of real property after 

the 1978 Teller decision. See, e.g., Syl. Pt. 7, Leggett v. EQT Prod. Co., No. 16-0136, 

2017 WL 2333083 CWo Va. May 26, 2017) {"The basic and cardinal principle, 

governing the interpretation and application of a statute, is that the Court should 

ascertain the intent of the Legislature at the time the statute was enacted, and in the 

light of the circumstances prevailing at the time of the enactment." (quoting Syl. Pt. 

1, Alexander, supra) (emphasis added)). 

The Legislature adopted the UDAP provisions In 1974, four years before 

Teller. At that time, no West Virginia cases even suggested that residential leases 

were "goods" or "services." Pre-1974 common law9 clearly provided that a lease of 

premises constituted an interest in land, rather than a good or service. See, e.g., 

Greene Line, 10 S.E.2d at 906 (noting that leasehold is "chattel real" that "consti

tutes an interest in land"). Because residential leases were not a "good" or "service" 

in 1974, the Legislature could not have intended for these terms, as used W. Va. 

Code § 46A-6-102, to encompass residential leases. Cf, Leggett, 2017 WL 2333083, 

at *9 n.15 (noting that "it is wholly unreasonable to infer that [the Legislature] 

would or should be aware of' changes to common law occurring 20 years after 

enactment). To the extent the 1978 Teller decision modified the definitions of 

"goods" or "services," this is immaterial to the construction of the UDAP provisions. 

9 "[T]he Legislature is presumed to be aware of the common law underlying particular areas 
oflegielation." Leggett, 2017 WL 2333083, at *9 n.15 (quoting Thomas u. McDermitt, 232 W. 
Va. 159, 165, 751 S.E.2d 264, 270 (2013». 
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. E. Application of the UDAP provisions to residential leases would 
lead to the absurd and unjust results. 

Applying the UDAP provisions to residential leases would produce the same 

absurd and unjust results as applying the debt collection provisions. See supra 

Section LD. Like the debt collection provisions, nothing in the UDAP provisions re

stricts their applicability to larger landlords or student housing providers. See W. 

Va. Code § 46A·6-106(a) (creating cause of action against any "person" who injures 

another through UDAP). Like the debt collection provisions, a single alleged viola

tion could cost a landlord thousands of dollars in penalties, damages, and attorney's 

fees, and delinquent tenants could exploit the UDAP provisions to prolong eviction 

actions. Thus, as applied to residential landlords, the UDAP provisions, like the 

debt collection provisions, would lead to absurdity and injustice by substantially 

. decreasing the supply of rental property and increasing rent payments for tenants. 

F. 	 Cases applying the Federal Trade Commission Act or other 
s"tate's laws to residential leases are inapposite. 

In opposing dismissal below, the State cited to decisions from other 

jurisdictions interpreting the Federal Trade Commission Act (FTCA) , 15 U.S.C. 

§§ 41-58, or the UDAP laws of other states to support the proposition that the West 

Virginia UDAP provisions should apply to residential leases. These cases are, of 

course, not binding on this Court. More importantly, they are not persuasive here 

because each was decided under statutes that, unlike the WVCCPA, clearly extend 

to leases of residential premises. By contrast, out-of-state courts that have con

sidered this issue under UDAP laws more similar to West Virginia's statutory 

scheme have found that the laws did not apply to residential leases. 
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Although W. Va. Code § 46A-6-101(1) directs courts to seek guidance from 

federal cases applying the FTCA, the Court is bound to apply the language of the 

WVCCPA, not federal law.10 The FTCA generally prohibits "[u]nfair methods of 

competition" and "unfair or deceptive acts or practices" with respect to "commerce," 

15 U.S.C. § 45(a)(1), without any limitation that the "commerce" involve goods or 

services. See id. § 44 (defining "commerce" broadly). By contrast, West Virginia's 

UDAP law only applies to "trade" or "commerce" involving "goods" or "services." W. 

Va. Code §§ 46A-6-102(6), -104. Decisions concerning the application oithe FTCA to 

commerce that does not involve goods or services are therefore not instructive in 

determining the scope of the WVCCPA. 

With respect to state-law decisions the State relied upon below, each of those 

cases involved a statute that expressly covered residential leases or real property.ll 

10 The Court has established a seven-factor test for a court to use in determining whether to 
"comply with or depart from a specific statutory direction from the Legislature to construe a 
particular statutory scheme in harmony with federal statutes and judicial interpretations 
thereof." Syl. Pt. 7, Kessel v. Monongalia County Gen. Hasp. Co., 220 W. Va. 602,648 S.E.2d 
366 (2007). The first factor is the "similarity of language between the federal and West 
Virginia enactments." Id. 

11 See Miller u. Charles E. Smith Mgmt., Inc., 172 F.3d 863, 1999 WL 30781, at *3 (4th Gir. 
1999) (per curiam) (applying Virginia Consumer Protection Act that expressly defined 
"goods" as including real property and expressly allowed violations of landlord-tenant law 
to constitute a violation); Simms u. Candella, 711 A.2d 778,779 (Conn. 1998) (applying law 
that "expressly define[d] 'trade' and 'commerce' as including the rent or lease of real 
property" (citing Conn. Stat. § 42-110a(4» (emphasis added»; Golt u. Phillips, 517 A.2d 328, 
331 (Md. 1986) (applying law prohibiting "unfair and deceptive procedures in the rental or 
offer for rental of consumer realty" (citing Md. Code § 13-303) (emphasis added»; Comm. ex 
Tel. Creamer u. Monumental Props., Inc., 329 A2d 812, 820 (Pa. 1974) (applying law that 
expressly covers "any property, tangible or intangible, real, personal or mixed" (quoting 73 
Pa. Stat. § 201·2(3) (1971» (emphasis added»; Berry Prop. Mgmt., Inc. v. Bliskey, 850 
S.W.2d 644,660 (Tex. App. 1993) (applyingTx. Code Ann., Bus. & C. § 17.45, which defined 
"goods" as including "real property purchased or leased for use" (emphasis added»; 
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In contrast to these other states' laws, the WVCCP A does not include real property 

or residential leases in its definitions of "trade," "commerce," "goods," or "services." 

With respect to state UDAP laws that, like the WVCCPA, do not expressly cover 

residential leases or real property transactions, the highest courts in at least three 

states have ruled that their state's law did not apply to residential leases. Roberson 

v. Southwood Manor Assocs., LLC, 249 P.3d 1059, 1062 (Alaska 2011); Heritage 

Hills, Ltd. v. Deacon, 551 N.E.2d 125, 128 (Ohio 1990); State v. Schwab, 693 P.2d 

108, 113-14 (Wash. 1985) (en bane); accord Barber v. Ohana MiUtary Cmtys., LLC, 

Civ. No. 14-00217 HG-KSC, 2015 WL 2250041, at *5-6 (D. Haw. May 12, 2015) 

(applying Hawaii UDAP law). The Court should follow the lead of those high courts 

that considered UDAP laws that are similar to the WVCCP A and hold that 

residential leases are not subject to the WVCCPA's UDAP provisions. 

III. 	 To the Extent the WVCCPA Generally Applies to Residential Leases, 
the Act Does Not Regulate the Types or Amounts of Fees or Charges 
a Landlord May Assess. 

A finding that the WVCCPA applies to residential leases, without more, 

would not fully address the key issue of whether Copper Beech actually violated the 

Act. The real crux of the State's claims is that Copper Beech violated the Act by 

assessing specific types and amounts of fees and charges. Therefore, if the Court 

finds that the WVCCP A generally applies to residential landlords or leases, the 

Woodhaven Apartments u. Washington, 942 P.2d 918, 923 (Utah 1997) (applying law that 
covered "goods, services, or other property, both tangible and intangible" (quoting Utah 
Code § 13-11-3(2» (emphasis added». 

34 



Court should reformulate the certified question and hold that the WVCCPA does 

not regulate the types or amounts of fees or charges that a landlord may assess or 

collect under a residential lease. See, e.g., Syl. Pt. 3, Kincaid v. Mangum, 189 W. Va. 

404, 432 S.E.2d 74 (1993) (discussing power of Court to reformulate certified 

questions "to fully address the law which is involved in the question"). 

A. 	 W. Va. Code § 46A-I-I03 expressly excludes "lessors" from the 
scope of the WVCCPA's regulations on fees and charges. 

If the Legislature intended for the WVCCPA to apply to residential leases, it 

also intended to exclude landlords (and other types of lessors) from the WVCCPA's 

regulations of fees and charges. The WVCCPA's general provisions state that it 

"prescribes maximum charges for all creditors, except lessors and those excluded, 

making consumer credit sales and consumer loans" and displaces existing laws con

carning interest charges, late fees, and other "additional charges" with respect to 

"consumer credit sales" and "consumer loans." W. Va. Code § 46A~1-103(1) 

(emphasis added). The section does not state that the Act displaces laws concerning 

charges associated with leases of any type or any other non-credit transactions. 

Section 103(1) is a clear legislative declaration that the WVCCPA is not 

intended to regulate fees and charges for lessors. To construe the debt collection or 

UDAP provisions as regulating fees and charges in leases would effectively repeal 

the exclusion of lessors found in § 103(1) and turn the WVCCP A into a general fee 

regulation for all consumer transactions. Instead, the Court should construe the 

WVCCPA as not regulating the types or amounts of fees and charges that lessors 

(including residential landlords) may assess or collect under a lease. 
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B. 	 Regulation of fees and charges in residential leases would lead 
to absurd and unjust results. 

As explained in Sections LD and II.E, supra, applying the WVCCPA to resi

dentialleases would lead to absurdity and injustice by punishing the very tenants 

the Act is ostensibly meant to protect. These results would be especially onerous to 

the extent that the Act regulates fees and charges. To cover lost revenue or to avoid 

legal risks, landlords would likely charge higher rent for all tenants in lieu of fees 

and charges, as nothing under the Act regulates rent. If the Act does not regulate 

fees and charges in leases, landlords could bill only those tenants that engaged in 

prohibited behavior and somewhat mitigate these absurd, unjust results. 

C. 	 The Court should construe W. Va. Code § 46A-2-12S(d) as not 
applying to fees and charges by a residential landlord. 

In arguing that the WVCCPA regulates fees and charges in residential 

leases, the State relies heavily on W. Va. Code § 46A-2-128(d). Section 128(d) pro

hibits the collection of or attempt to collect "any interest or other charge, fee or 

expense incidental to the principal obligation unless such interest or incidental fee, 

charge or expense is expressly authorized by the agreement creating or modifying the 

obligation and by statute or regulation." Id: (emphasis added).12 Presumably, under 

the State's interpretation of § 128(d), the "principal obligation" under a residential 

lease is rent, meaning any charge in a lease (other than rent) not expressly author

12 The current language of W. Va. Code § 46A-2-128(d) was adopted in 2015 to clarify that 
the subsection includes agreements modifying the obligation and regulations in addition to 
statutes; the prior version was substantively similar for purposes of this case. 
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ized by statute or regulation is illegal. The Court should reject this construction) as 

it is contrarY to legislative intent and would lead to absurd and unjust results. 

The text and structure of § 128(d) reflects a legislative intent that it should 

only be applied in the context of credit transactions. The Legislature drafted 

§ 128(d) to include terms of art that are customary in credit transactions) such as 

"interest" and "principal obligation." In the context of residential leases or other 

nonpcredit transactions. the term "incidental to the principal obligation" is 

undefined and there is no "interest." Under the maxim of noscitur a sociis, see supra 

Section LBA) the use of credit terms of art reflects an intent to restrict § 128(d) to 

credit transactions. Further) Articles 2 and 3 of the Act comprehensively regulate 

and authorize several fees and charges in consumer credit transactions; the 

Legislature did not similarly authorize any fees and charges for residential leases. 

The lack of a comprehensive statutory regime for fees and charges in 

residential leases leads to absurdity if § 128(d) applies. The landlord-tenant rela

tionship is primarily regulated under Chapter 37 of the W. Va. Code. Nothing in 

that Chapter or elsewhere in the Code expressly authorizes any fees specifically for 

leases. Other than a few statutes that apply to all transactions (such as the 

returned check statute. W. Va. C.ode § 61-3-3ge), there are no statutes expressly 

authorizing landlords to assess any fees or charges. For example. there are no 

statutes expressly authorizing late payment fees, security deposits, pet fees, lockout 

fees. application fees, parking fees. or many other common fees and charges that are 
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incidental to the obligation to pay rent.lS If § 128(d) applies to residential leases, 

then landlords would be unable to assess or collect many of the types of fees and 

charges routinely included in residentialleases.14 Such a result is absurd, unjust, 

and contrary to legislative intent. 

D. 	 The UDAP provisions are unconstitutionally vague as applied to 
fees and charges under a residential lease. 

If the UDAP provisions apply to residential leases, these provisions are vague 

and unconstitutional as applied to regulation of the types and amounts of fees or 

charges a landlord may assess under its leases. CIA statute is unconstitutionally 

vague under the [federal] Due Process Clause if it 'fails to provide a person of 

ordinary intelligence fair notice of what is prohibited, or is so standardless that it 

authorizes or encourages seriously discriminatory enforcement.'" Martin v. Lloyd, 

700 F.3d 132, 135 (4th Cir. 2012) (quoting United States V. Williams, 553 U.S. 285, 

18 The security deposit statute, at most, impliedly authorizes security deposits, late fees, pet 
fees, and application fees. See W. Va. Code §§ 37-6A-l, -2 (defining but not authorizing 
security deposits, pet fees, and application fees and allowing deductions of late payment 
charges from depositions). The statute does not contain any language expressly allowing a 
landlord to charge a security deposit or any other fee during the term of the lease. Even if 
the security deposit statute were an express authorization, the statute was only enacted in 
2011, leading to the absurd result that every security deposit, late fee, application fee, or 
pet fee assessed in a residential lease from 1974 to 2011 was illegal. Further, the security 
deposit statute does not expressly or impliedly authorize many other common charges, such 
as lost key fees, lockout fees, parking permit fees, etc. 

14 As a possible recognition of the absurdity of this position, the State has apparently 
abandoned its argument that § 128(d) applies to leases. At the hearing on Copper Beech's 
motion to dismiss, the State conceded that Copper Beech's leases contained several charges 
that are permissible under the Act, notwithstanding the lack of express statutory authori
zation. (JA00386-88.) This is an apparent recognition that even if the debt collection 
provisions generally apply to residential leases, § 128(d) would not. Alternatively, the State 
has adopted an amorphous and unworkable definition of "principal obligation" that includes 
some types of fees as part of the principal obligation but not others. 
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304 (2008»; see also U.S. CONST. amend. XIV, § 1. A similar standard applies under 

the W. Va. Constitution's Due Process Clause. See, e.g., 8yl. Pt. 1, State u. Blair, 190 

W. Va. 425, 438 S.E.2d 605 (1993); see also W. VA. CONST. art. III, § 10. 

Applying the UDAP provisions to regulate the types or amounts of fees that a 

landlord may assess under a residential lease would be unconstitutionally vague. 

The examples of UDAPs set forth in the Act do not include conduct generally con

cerning the amounts or types of fees that may be assessed in leases or similar trans

actions. Of. W. Va. Code § 46A-6-102(7). The fee regulations in Articles 2 and 3 of 

the WVCCP A are limited to specific credit transactions and, by their plain 

language, do not apply to residential leases. Although other chapters of the West 

Virginia Code (especially Chapter 37) contain sections covering residential leases, 

none of these other statutes specifically limit or regulate the types and amounts of 

fees in leases. There is simply no statutory standard that would allow a landlord to 

determine whether a fee or charge in a lease was permitted. 

The State's arguments below demonstrate that the UDAP provisions are 

impermissibly vague as applied to fees and charges in residential leases. In 

opposing Copper Beech's motion to dismiss, the WVAG admitted that the 

determination of whether a fee is prohibited is made unilaterally by the WVAG, 

rather than any statutory standard: 

THE COURT: How is one guided to determine whether or not all these 
provisions violate the law, and you're even saying there may be 
another one that you're thinking about bringing. Who decides 
which one of the provisions are violations of the law? 

MR. GOOGEL: We, meaning the Attorney General's office[.] 

39 



------

(JA00389.) The WVAG has n.ever articulated standards to guide courts or landlords 

in determining whether a particular fee or charge violates the WVCCPA. If the Act 

is so vague that the Attorney General must unilaterally determine which fees are 

illegal-with no prior notice to Copper Beech (and similarly situated landlords)

then it violates Federal and State Due Process Clauses. If this Court holds that the 

Act generally applies to residential leases, due process considerations compel the 

Court to hold that the Act does not regulate the types or amounts of fees and 

charges that a landlord may assess under a residential lease. 

CONCLUSION 

For the reasons stated above, the Court should hold that the WVCCPA does 

not apply to the relationship between a landlord and a tenant under a residential 

lease, answer the certified question in the negative, and remand for further 

proceedings consistent with this holding. 

Alternatively, the Court should reformulate the question to specifically 

address whether the WVCCPA regulates the types or amounts of fees and charges 

that a landlord may assess or collect under a residential lease; answer this 

reformulated question in the negative; and remand for further proceedings 

consistent with this holding. 

Respectfully Submitted, 

nzf'il<iioth""'l.(. Merical (WVSB #11646) 
ounsel for Petitioners 
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