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COMES NOW the West Virginia Association of REALTORS® ("WVAR" or "the 

REALTORS®"), pursuant to Rule 30(a) of the West Virginia Rules of Appellate Procedure and 

present this amicus curiae brief ("this Brief') for consideration in this matter. The REALTORS@ 

believe it would be a mistake to expand the West Virginia Consumer Credit and Protection Act 

("the Consumer Act") to cover residential leases as suggested by the Attorney General. 

Accordingly, REALTORS® support the legal position advanced by the Petitioners (collectively, 

"Copper Beech") and ask .this Honorable Court to answer the Certified Question in the negative. 

Confirmation o/Consent From All Parties 

As required by Rule 30(a), the REALTORS@ hereby confirm that all parties iothis 

proceeding have consented to the filing ofthis Brief. 

Statement Regarding WVAR 's Identity 

WVAR is an organization comprised of almost three thousand REALTORS, ® primarily 

individuals who are licensed as brokers, associate-brokers, or salespersons under the· West 

Virginia Real Estate License Act (w. Va. Code § 30-40-1 et seq.) The shared interest of the 

WVAR's members is that they are engaged in the business of promoting and facilitating real 

estate transactions in West Virginia. Such transactions include residential leases and the sale of 

properties that will ultimately be used for such leases. 
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Statement Regarding WV AR 's Interest in this Case 

WV AR is interested in this proceeding because allowing the Act to be applied as 

requested by the Attorney General would negatively affect landlords and tenants across West 

Virginia. That negative impact would, in tum, and negatively affect the business of WV AR's 

members. 

Statement Regarding Authority to File 

This Brief is filed pursuant to authority granted by the affirmative vote of the Executive 

Committee ofWVAR's Board of Directors. 

Statement Regarding Authorship and Funding 

This Brief was written entirely by counsel for WVAR, with assistance being provided 

only by WV AR representatives. This Brief was funded entirely by WV AR. No other person 

(including parties and attorneys for parties) made any contribution of writing or funding for this 

Brief. 

Statement Regarding Oral Argument 

WV AR does NOT seek leave to participate in the Rule 20 argument scheduled in .this 

case. 
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STATEMENTS OF POSITION AND CONCERN 

. ®
Based·upon the argument and authority presented below, the REALTORS generally 

support the legal position advanced below Copper Beech. Any legal authority and argument that 

might be presented by the REALTORS® here would be largely duplicative of the Petitioners' 

effort and, therefore, of little or no benefit to this Court. Accordingly, the REAL TORS® will 

confine this Brief to several general statements ofposition and concern. 

1. Residential Leases Are Real Estate Transactions. 

The Legislature has repeatedly treated residential leases as transactions in real estate, and 

never as contracts for goods and services. Most obviously, this occurs witJ::iin the chapter of the 

West Virginia Code entitled "REAL ESTATE," in the article entitled "LANDLORD AND TENANT." 

See W Va. Code §§ 37-6-1 et seq. Coverage of security deposits in residential leases is 

specifically governed in the same chapter, by the next article which is entitled "RESIDENTIAL 

SE~URITY DEPOSITS" (§§ 37-6A-l et seq.). That artic.1e expressly states: "The provisions of this 

article shall apply·to all residential rental premises or units used for dwelling purposes." W. Va. 

Code § 37-6A-6(a). If a residential lease is not a transaction in real estate, why do the two 

articles expressly governing residential leases appear in the chapter of the Code devoted to 

"REAL ESTATE"? 

The Legislature also treats residential leases as transactions in real estate within. the WEST 

VIRGINIA REAL ESTATE LICENSE ACT (W. Va. Code § 30-40-1 et seq.), which governs the 

activity of (and requires licensure for) "any person who for compensation or with the intention or 

expectation of receiving or collecting compensation ... [l]ists, sells, purchases, exchanges, 

options, rents, manages, leases or auctions any interest in real estate." Id. at § 30-40-4(c) 
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(emphasis added). If a residential lease is not a real estate transaction, why does the Legislature 

include it within the activities governed by the REAL ESTATE LICENSE ACT?I 

2. 	 Application or the Consumer Act Should Not Be Extended to 

Residential Leases Based on the Attorney GeneraPs Objections 

to the Operations of a Single Foreign Entity in a Unique Mar~et. 


The REALTORS® ask the Court to note that in this case the Attorney General has taken . . 

aim at a unique landlord, in a unique market. Based on circumstances that are highly dissimilar 

to those found in most of West Virginia, the Attorney General asks this Court to effect changes 

that will impact all of West Virginia's residential landlords and tenants. The fact that Copper 

Beech is a foreign company is not particularly important, but its wide divergence from the West 

Virginia norm is important. According to the Attorney General~ Copper Beech is "the fifth 

largest student housing operator in the United States, with a portfolio of approximately 16,645 

beds," and an enterprise value of almost a billion dollars. Complaint at 2, (, I, f.n. 1). Moreover, 

the Copper Beech operations at issue are limited to the unique conditions presented by the 

Morgantown rental market, with its well-known chaIh::nges. Such unique circumstances should 

not be allowed to form as the basis for an expansion of law that will affect countless landlords 

and .tenants across this state. To paraphrase an adage that is well-worn, but founded in truth, this 

Court should not allow a hard case to make bad law: 

3. 	 Applying the Consumer Act to the Landlord-Tenant 
Relationship Would Harm West Virginia's Landlords and Tenants. 

Most residential landlords in West Virginia are simply small businesses with modest 

profit margins. These landlords do not believe that they are currently subject to the Consumer 

-Likewise, if Teller v. McCoy, 253 S.E.2d 114 (W. Va. 1978) was intended to make the sweeping changes 
suggested 'by the Attorney General, why did this Court admonish: "We' intend in no way to change statutory, 
common law, or case law definitions of 'real property,' nor are we today alterjng the law on recordation, descent, 
conveyancing, creditors' rights, etc."? [d. at 140 (f.n. 13). 
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Act or that it was intended to apply to their businesses. Indeed, the average residential landlord 

reacts with shock to learn that the Attorney General is arguing for such an application. Many 

residential landlords are already struggling and adding further regulation to that industry (and.(or 

adding limits on fees and charges) will necessarily create bottom-line losses for those businesses 

in the short-term, as existing leases were created and negotiated without any consideration of 

regulation by the Consumer Act. In the long-term, such losses must either a) be absorbed by the 

landlord (further decreasing the profit margin) or recouped from the tenants (increasing the cost 

. 	 . 
of rent). In either case, citizens of West Virginia will be harmed. Small business owners will 

earn less (which would affect governmental revenue) or tenants will pay more. A billion dollar 

behemoth might be able to absorb such an impact without missing a step, but the impact on the 

average residential landlord or tenant 'will be severe. The REALTORS@ suggest that it is 

unnecessary to inflict such hann across West Virginia because of one landlord, ill one city, with 

a business model to which the Attorney General takes exception? 

4. 	 The Consumer Act Doesn't 
Fit Landlord-Tenant Relationships. 

Nothing in the Consumer Act expressly provides that it applies to landlord-tenant· 

relationships. Indeed, the opposite would seem to be true, as the Consumer Act repeatedly limits 

its application to goods and services and to specified transactions that would not include 

residential leases. With respect to leases, the Consumer Act's own statement of application only 

provides that it "applies if a consUmer •.. is induced to enter into . . . a consumer lease . . ." 

W.Va. Code § 46A-I-I04(1) (emphasis added). But the basic definition ofa "consumer lease" is 

that it is "a lease of goods," which clearly would not include residential leases of real property. 

If the fees and charges imposed by Copper Beech are unconscionable as the Attorney General asserts, they 
could be addressed without expansion of the Consi.lmer Act with established causes of action, such as 
unconscionability or breach ofthe duty of good faith and fair dealing. 
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Id. § 46A-I-I02(14) (emphasis added). The Consumer Act simply wasn't designed to fit 

residential landlord-tenant relationships. 

This lack of fit is perhaps. why, in the forty-two years since it was adopted. the Consumer 

Act has not been treated as applying to residential landlord-tenant relationships. If such an 

application was intended, it would seem that over these many years it would have been so 

applied or the Legislature would have noticed that its intended application had been missed. At 

the very least it would seem that such a missed intention would have been noted and corrected 

with the significant clarification and revision to the Consumer Act in 2015 and 2017. But that 

did not happen and the Consumer Act remains devoid of any mention of residential leases. 

If the Legislature decides to implement further regulation of residential leases, it can 

simply add to the "LANDLORD AND TENANT" article of the "REAL PROPERTY" chapter of the West 

Virginia Code. See W. Va. Code §§ 37-6-1, et seq. Alternatively, ifit intends for the Consumer 

Act to govern residential leases, the Legislature could simply change the defmition of "consumer 

lease" to allow it to inClude more than a lease of goods, perhaps adding "or the lease of any 

residential rental premises or units used for dwelling purposes." In any event, if the law 

governing the landlord-tenant relationship is to be substantially changed, that change should 

come only as part ofthe full legislative process. 

5. 	 Expanded Application of the Consumer Act Would 
Negatively Impact the Business of West Virginia REALTORS® 

Such significant changes in the business of residential leasing in West Virginia can be 

reasonably expected to negatively affect the business of West Virginia REALTORS.® Increased 

regulation and limitations on allowable charges will make the business of residential leasing less 

economical, which will negatively affect the demand for and the number of such properties sold. 
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REALTORS® engaged in the sale of residential rental properties will feel this negative impact 

twice, as the number of sales decrease and the amount earned from each sale decreases. Further, 

REALTORS® engaged in the business of rental property management will be negatively 

affected, as their workload is increased by added regulation when their income is reduced by the 

noted 1i~itations. 

CONCLUSION 

The West Virginia Supreme Court of Appeals "does not sit as a superlegislatur'e," and it 

should not accept the Attorney General's invitation to assume that role. Hu.fJmanv. Goals Coal 

Co., 679 S.E.2d 323 (W. Va. 2009). "It is the duty of the Legislature to consider facts, establish 

policy, and embody that policy in legislation." ld. If additional regulation of the residential 

rental market is required, it should only be enacted as the result of the full legislative process, 

which will give due consideration to all the impacts that might be felt by West Virginia 

landlords, tenants and REALTORS.® . 

It is clear that the Attorney General is granted broad powers under the Consumer Act. 

See W. Va. Code §§ 46A-7-101 et $eq. However, if the question certified in this cas.e is answered 

in the affirmative, those powers will be expanded to cover matters never previously included in 

the long history of the Consumer Act.. Any such expansion should be allowed only if it is the 

result of the lawfully expressed intent of the Legislature. The Attorney General's request to 

stretch the fabric of the Consumer Act to cover perceived holes in the existing landlord-tenant 

statute might be made with good intentions, but it is a request for this Court to act as a 
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"super1egislatur~." Accordingly. the REALTORSil!l ask this Court to answer .the Certified 

Question in the negative. 

WEST VIRGINIA ASSOCIATION OF REALTORS@ 
By Counsel, 

W. Brad ey orre s (WV 4991) 
Robinson & McElwee PLLC 
Post Office Box 1791 
Charleston, West Virginia 25326 
304-344-5800 
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CERTIFICATE OF SERVICE 

I, W. Bradley SOlTells, counsel for· the West Virginia Association of Realtors,® hereby 

certify that I served true and accurate copies of the foregoing Amicus Curiae Brief upon 

counsel for the Petitioners and the Respondent in this matter by depositing the same in the 
:It+ 

United States mail, with postage prepaid, on the 7 day ofJuly, 2017, addressed as follows: 

M. David Griffith 
THOMAS, COMBS & SPANN, PLLC 
P.O. Box 3824 
Charleston, West Virginia 25338 

Nonnan Googel, S.A.A.G. 

AttomeyGeneral's Consumer Protection Division 

P.O. Box 1789 
Charleston, West Virginia 25326 
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