
{ - "' n [b (g 

~!
JUL -62tt7~ I 

I 
RORY L. PERRY n. CLERK I 

'"' SUPREME COURT OF APPEALS 
OF WEST VIRGINIA 

1fn tbe ~upreme QCourt of ~ppeaIs of West li}irginia 

No. 17-0228 

COPPER BEECH TOWNHOME COMMUNITIES TWENTy-SIX, LLC, ET AL., 


Defendants Below, Petitioners, 


v. 


PATRICK MORRISEY, ATTORNEY GENERAL, 


Plaintiff Below, Respondent. 


Appeal from the Certification Order of the Circuit Court of Kanawha County 
in Case No. 15-C-1699 

Brief of Amicus Curiae North Central WV Landlords Association, Inc. d/b/a North Central 

WV Business Owners Association in Support of Petitioners and in Support of a Negative 


Answer to the Certified Question 


Counsel for Amicus Curiae: 
Samuel H. Simon (WV Bar # 9244) Houston Harbaugh, P.C. 
ssimon@hh-Iaw.com Three Gateway Center 
Matthew J. Lautman (WV Bar # 11697) 401 Liberty Avenue, 22nd Floor 

lautmanmj@hh-Iaw.com Pittsburgh, PA 15222 
412-281-5060 
ssimon@hh-law.com 

{CLIENT W0RK!34475/0014 HI320704:1} 



TABLE OF CONTENTS 


Table of Contents ............................................................................................................... i 


Table ofAuthorities........................................................................................................... ii 


Interest ofAmicus Curiae ..................................................................................................1 


Summary of the Argument ................................................................................................3 


Argument ............................................................................................................................5 


1. The Attorney General's interpretation of the WVCCPA would represent an 

unconstitutional delegation of the West Virginia Legislature's authority because no 

standards are offered to guide enforcement against residential landlords ..........................5 


2. The Attorney General's interpretation of the WVCCPA would also render the act 

unconstitutionally vague ....................................................................................................9 


3. By depriving residential landlords the ability to charge fees only to bad apples, the 

Attorney General's actions will necessarily increase the costs for all renters ................ .16 


Conclusion ........................................................................................................................19 


Complaint for Injunction, Consumer Restitution, Disgorgement, Civil Penalties, and 

other Appropriate Relief against Metro Property ............................................ Exhibit A 


Certificate of Service........................................................................................................20 


{CLIENT WORKI34475/0014 HI320704:I} 



TABLE OF AUTHORITIES 


Cases 

Gooden v. Bd. ofAppeals ofW Virginia Dept. ofPub. Safoty, 160 W. Va. 318, 234 


S.E.2d 893 (W.Va. 1977) ................................................................................................ 9 


Grayned v. City ofRocliford, 408 U.S. 104 (1972) ........................................................... 10 


Hill v. Colorado, 530 U.S. 703 (2000) .............................................................................. 10 


Quesenberry v. Estep, 142 W.Va. 426, 95 S.E.2d 832 (W.Va. 1956) .................................. 6 


State ex reI. County Ct. ofMarion County v. Demus, 148 W.Va. 398, 135 S.E.2d 

352 (W.Va. 1964) ............................................................................................................ 6 


State ex reI. Mountaineer Park, Inc. v. Polan, 190 W.Va. 276,438 S.E.2d 308 

(W.Va. 1993) ............................................................................................................... 7,8 


State ex rei. State Farm Mut. Auto. Ins. Co. v. Marks, 230 W.Va. 517, 741 S.E.2d 

75 (W.Va. 2012) .......................................................................................................... 6, 7 


State ex reI. W Virginia Citizens Action Group v. W Virginia Econ. Dev. Grant 

Comm., 213 W.Va. 255, 580 S.E.2d 869 (W.Va. 2003) .................................................. 6 


State v. Easton, 203 W.Va. 631, 510 S.E.2d 465 (W.Va. 1998) .......................................... 9 


us. v. Shrader, 675 F.3d 300 (4th Cir. 2012) ................................................................... 10 


Constitutional Provisions 

W.Va. Const. art. V, § 1 ....................................................................................................... 6 


(CLIENT W0RKl3447SIOO14 HI320704:I) 
11 




INTEREST OF AMICUS CURIAE 


Amicus Curiae North Central WV Landlords Association Inc. d/b/a North Central 

WV Business Owners Association ("NCWVBOA") is a West Virginia corporation 

operating as a trade association.) NCWVBOA's members include many of the leading 

owners, managers, and lessors of residential real estate in north-central West Virginia, 

including in particular the City of Morgantown. Collectively, NCWVBOA's members 

own and lease hundreds of residential units throughout Morgantown and West Virginia. 

NCWVBOA files this amicus brief pursuant to W.Va.R.App.P. 30. 

The question for this Honorable Court is whether the West Virginia Consumer Credit 

Protection Act ("WVCCPA") applies to the lease of residential properties. The West 

Virginia Attorney General has not only taken the novel position that the decades-old 

WVCCPA suddenly applies to residential leases, the Attorney General is further asserting 

that is possesses the virtually unfettered discretion to detennine that a wide array of 

behavior commonplace to the residential-leasing industry now violates the WVCCPA. 

The Attorney General is already pursing two different residential landlords for alleged 

violations of the WVCCPA even though the Attorney General has never issued any 

regulations or other guidance explaining the difference between a legal practice and an 

illegal WVCCPA violation. The sweeping damages and relief the Attorney General is 

seeking in those suits is potentially ruinous in breadth. For example, the Amended 

Complaint brought by the Attorney General against petitioner Copper Beech Townhome 

Communities Twenty-Six, LLC, et al. ("Copper Beech") not only seeks a ruling that 

Copper Beech must disgorge every dollar ever collected for a sweeping variety of fees 

) This brief was not sponsored in whole or in part by counsel for a party, and no person or 
entity other than the NCWVBOA and the individual members of the NCWVBOA made 
any monetary contributions for the preparation or submission of this brief. 
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(see Joint Appendix pp. 204-221), the Attorney General has unambiguously also taken 

the position that there is no statute of limitations for the demanded disgorgement. The 

potential disgorgement liability for Copper Beech may run into the hundreds of thousands 

ofdollars. A second suit brought by the Attorney General against Biafora's Incorporated, 

d/b/a Metro Property Management ("Metro Property") seeks similarly broad relief and 

likewise presents the potential for hundreds of thousands of dollars in liability. 

As landlords who lease residential property in West Virginia, NCWVBOA's members 

would be directly affected by a decision of this Honorable Court that the WVCCPA 

applies to the lease of residential properties. Indeed, not only would residential landlords 

like the NCWVBOA's members comprise the pool of potential defendants for future suits 

brought by the Attorney General, but both of the suits brought thus far by the Attorney 

General have been against landlords operating in the Morgantown market. NCWVBOA's 

members thus, have a direct and concrete interest in this matter. 

Pursuant to W.Va.R.App.P. 30, counsel for NCWVBOA contacted counsel for both 

Copper Beech and the Office of the Attorney General, and each consented to 

NCWVBOA's filing of this amicus brief. Counsel for NCWVBOA contacted counsel for 

Copper Beech and the Office of the Attorney General more than five days prior to filing. 
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SUMMARY OF THE ARGUMENT 


In two suits filed against residential landlords Copper Beech and Metro Property, the 

West Virginia Attorney General is not only advancing the novel proposition that the 

more-than-40-year-old WVCCPA applies to the lease of residential properties, but the 

Attorney General is also claiming the sole discretion to pick and choose-without any 

advance warning to landlords in this state-what fees or charges violate the WVCCPA. In 

essence, the Attorney General is seeking to become West Virginia's new "Residential 

Leasing Czar" with a virtually unlimited ability to micromanage residential leasing. The 

Court should reject that unprecedented power grab. 

First, the Attorney General's interpretation of the WVCCPA would in fact represent 

an unconstitutional delegation of the West Virginia Legislature's authority because the 

Attorney General is functionally claiming the unbridled authority-at his sole 

discretion-to pick and choose what practices are illegal. In both suits against Copper 

Beech and Metro Property, the Attorney General has unambiguously claimed the sole 

discretion to determine the legality of fees charged by residential landlords. And the 

Attorney General is claiming that authority without having provided any advance notice 

to the public as to what violates the law. 

Second, the Attorney General's interpretation of the WVCCPA would render that act 

impossibly vague because it would be impossible to enforce in a non-arbitrary fashion. 

The power claimed by the Attorney General would throw the entire leasing market in 

West Virginia into chaos, and it deprives West Virginia's landlords of their due-process 

rights. In his suits against Copper Beech and Metro Property, the Attorney General has 

chosen to allege that certain fees and charges filed by those landlords violate the 

WVCCPA, but at the same time the Attorney General has asserted that other fees would 

not violate the WVCCPA. The Attorney General, however, has repeatedly failed to 
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articulate the difference between the legal fees and the "illegal" fees. Landlords in West 

Virginia literally have no idea what fees or charges the AG might next declare illegal. 

Third, the authority claimed by the Attorney General would actually increase the cost 

of rent for West Virginia's renters. The Attorney General is denying the ability ofWest 

Virginia's landlords to charge specific fees to specific bad apples who violate the rules. 

But denying landlords the ability to charge those fees will not stop the bad apples from 

breaking the rules, and neither will it mean that landlords will suddenly no longer suffer 

financial harm from the actions of those bad apples. In order to recoup those losses, 

landlords will simply increase tenants' base rent, which will make leasing more expensive 

for everyone in West Virginia. The Attorney General would actually turn the WVCCPA 

into an anti-consumer statute. 
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ARGUMENT 


This Honorable Court should answer the certified question in the negative. As will no 

doubt be explained by the brief filed by petitioner Copper Beech, the Attorney General's 

new interpretation of the 42-year-old WVCCPA is unsupported by the language of that 

statute. But this Court should also say "no" to the certified question for additional 

reasons. First, the Office of the Attorney General offers no limiting guidelines or controls 

upon exercise of the power it now claims, and to hold that the Attorney General has 

unlimited discretion would be to violate the non-delegation provisions in the Constitution 

of West Virginia. Second, the Attorney General likewise fails to provide any concrete 

guidance as to what fees or charges are illegal and what fees or charges are not. The 

Attorney General's interpretation of the WVCCPA would render it impossibly vague. 

Finally, the Attorney General's position would actually harm residential tenants and 

would necessarily increase the cost of rent for all West Virginian lessees. For all three 

reasons, the Court should say "no" to the certified question. 

1. 	The Attorney General's interpretation of the WVCCPA would represent an 
unconstitutional delegation of the West Virginia Legislature's authority because 
no standards are offered to guide enforcement against residential landlords. 

The Attorney General's interpretation of the WVCCPA would represent an 

unconstitutional delegation of the West Virginia Legislature'S authority because the 

Attorney General is functionally claiming the unbridled authority to choose what 

practices are supposedly illegal. 

The Constitution of West Virginia prohibits the exercise of power that properly 

belongs to another branch of government. "The legislative, executive and judicial 

departments shall be separate and distinct, so that neither shall exercise the powers 

properly belonging to either of the others; nor shall any person exercise the powers of 

{CLIENT WORKI34475/0014 HIl20704: I) 	 5 



more than one of them at the same time, except that justices of the peace shall be eligible 

to the Legislature." W.Va. Const. art. V, § 1. As explained by this Court, the separation of 

powers mandated by the constitution must be strictly followed: "Article V, section 1 of 

the Constitution of West Virginia which prohibits anyone department of our state 

government from exercising the powers of the others, is not merely a suggestion; it is part 

of the fundamental law of our State and, as such, it must be strictly construed and closely 

followed." Syl. Pt.. 1, State ex reI. W. Virginia Citizens Action Group v. W. Virginia Econ. 

Dev. Grant Comm., 213 W.Va. 255, 580 S.E.2d 869 (W.Va. 2003). Neither the governor 

nor any other official of the executive branch of the government may perform a 

legislative function. State ex reI. County Ct. ofMarion County v. Demus, 148 W.Va. 398, 

401, 135 S.E.2d 352,355 (W.Va. 1964). 

It is true that article V, § 1 does not entirely prohibit the legislative delegation of 

authority to executive or administrative agencies such as the Office of the Attorney 

General. In order for a delegation to be constitutional, however, the legislature cannot 

grant an agency unlimited discretion: "In order for a delegation of authority by the 

legislature to be constitutional, the legislature must prescribe adequate statutory standards 

to guide the agency in the administration of the statute, and not grant the agency 

unbridled authority in the exercise of the power conferred upon it." Syl. Pt. 4, State ex reI. 

State Farm Mut. Auto. Ins. Co. v. Marks, 230 W.Va. 517, 741 S.E.2d 75 (W.Va. 2012). 

"The legislature may not vest an administrative agency with uncontrolled discretion." 

State Farm, 230 W.Va. at 529, 741 S.E.2d at 87 (emphasis in original). To the contrary, a 

delegation of authority by the legislature "must prescribe adequate standards expressed in 

the statute or inherent in its subject matter and such standards must be sufficient to guide 

such agency in the exercise of the power conferred upon it." Syl. Pt. 3, Quesenberry v. 

Estep, 142 W.Va. 426, 95 S.E.2d 832 (W.Va. 1956). Accordingly, an administrative 
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agency's exercise of power beyond that with which it is imbued is invalid: "an 

administrative agency can only exercise such powers as those granted by the legislature, 

and if such agency exceeds its statutory authority, its action may be nullified by this 

Court." State Farm, 230 W.Va. at 529, 741 S.E.2d at 87.; accord State ex reI. 

Mountaineer Park, Inc. v. Polan, 190 W.Va. 276, 285, 438 S.E.2d 308, 317 (W.Va. 1993) 

(saying that an administrative agency may not issue any rule or regulation which exceeds 

or enlarges its own statutory authority). 

Laws should be construed and applied as to avoid constitutional conflicts, and that 

includes the avoidance of interpretations that would result in an unconstitutionally broad 

delegation of authority. For example, in State ex reI. Mountaineer Park, Inc. v. Polan this 

Court held that the State Lottery Act, which authorized the Lottery Commission to "select 

the type and number of public gaming systems or games," and to implement "games 

utilizing electronic computers and electronic computer terminal devices and systems," 

did not authorize the Lottery Commission to contract with Mountaineer Park for the 

operation of electronic video lottery machines at Mountaineer's thoroughbred racetrack. 

Mountaineer Park, 190 W.Va. at 285, 438 S.E.2d at 317. This Court further found· that 

interpreting the Lottery Act to give the Lottery Commission the discretion to contract for 

electronic video lottery machines would "raise serious constitutional questions regarding 

the enabling statute" because the State Lottery Act "fail[s] to prescribe adequate 

standards" for the establishment of electronic video lottery. Id. This Court thus held that 

it would be unconstitutional to interpret the State Lottery Act to authorize the Lottery 

Commission to implement electronic video lottery machines because that interpretation 

would render the State Lottery Act unconstitutionally broad. Id. 

Likewise, the discretion claimed by the Office of the Attorney General is 

unconstitutionally broad, and the Attorney General's interpretation of the WVCCPA 
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would render that law unconstitutional as an unauthorized delegation of the West Virginia 

Legislature's authority. Since the WVCCPA is silent as to whether it applies to the 

residential landlord-tenant relationship in the first place, it is also necessarily silent as to 

whether any of the fees charged by landlords would violate the WVCCPA. It is further 

crystal clear that the Office of the Attorney General is reserving to itself the sole and 

unfettered discretion to determine whether a fee charged by a residential landlord violates 

the WVCCPA. We know that because during the March 16,2016, oral argument on 

Copper Beech's motion to dismiss, Senior Assistant Attorney General Norman Googel 

unambiguously told the Circuit Court ofKanawha County that the Office of the Attorney 

General is the sole determinant of legality: 

THE COURT: How is one guided to determine whether or not all these 
provisions violate the law, and you're even saying there may be another 
one that you're thinking about bringing. Who decides which one of the 
provisions are violations of the law? 

Mr. GOOGEL: We, meaning the Attorney General's office[.] 

(Joint Appendix, p. 389.) According to Mr. Googel, the Office of the Attorney General 

determines what fees is illegal and what fees are not-period. At no time has the Attorney 

General pointed to any guidance from the West Virginia legislature as to how to enforce 

the WVCCPA against residential landlords or what fees mayor may not be charged by 

residential landlords. The Office of the Attorney General is not being guided by anything 

other than its own unfettered discretion. 

This Honorable Court recognized in Mountaineer Park that the interpretation of the 

Lottery Act being advanced by the Lottery Commission could not stand because it would 

result in the Lottery Commission exceeding or enlarging its own statutory authority. 

Likewise, the interpretation advanced by the Office of the Attorney General would render 

the WVCCPA unconstitutionally broad because it would result in an unfettered and 

(CLIENT WORKI34475/0014 HI320704: I) 8 



unguided delegation of authority to the Attorney General. The Attorney General is 

functionally claiming the authority to become West Virginia's new "Residential Leasing 

Czar" with a virtually unlimited ability to micromanage the residential-leasing market, all 

without any guidance from the Legislature that it intended for the WVCCPA to apply to 

residential leases in the first place. This Honorable Court should reject that 

unprecedented-and unconstitutional-power grab. 

2. 	The Attorney General's interpretation of the WVCCPA would also render the act 
unconstitutionally vague. 

"The test of 'vagueness' in the context ofa statute or regulation designed to punish or 

discipline is whether a person of ordinary intelligence is given fair notice that his 

contemplated conduct is prohibited by such statute or regulation." Gooden v. Bd. of 

Appeals ofW Virginia Dept. ofPub. Safety, 160 W.Va. 318, 323, 234 S.E.2d 893,896 

(W.Va. 1977). People must have adequate notice ofwhat acts could or would lead to 

punishment or discipline because: "Elementary notions of fairness enshrined in our 

constitutional jurisprudence dictate that a person receive fair notice not only of the 

conduct that will subject him to punishment[,] but also of the severity of the penalty that 

a State may impose.' State v. Easton, 203 W.Va. 631, 641, 510 S.E.2d 465, 474-75 

(W.Va. 1998). As explained by the United States Supreme Court: 

It is a basic principle of due process that an enactment is void for 
vagueness if its prohibitions are not clearly defined. Vague laws offend 
several important values. First, because we assume that man is free to steer 
between lawful and unlawful conduct, we insist that laws give the person 
of ordinary intelligence a reasonable opportunity to know what is 
prohibited, so that he may act accordingly. Vague laws may trap the 
innocent by not providing fair warning. Second, if arbitrary and 
discriminatory enforcement is to be prevented, laws must provide explicit 
standards for those who apply them. A vague law impermissibly delegates 
basic policy matters to policemen, judges, and juries for resolution on an 
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ad hoc and subjective basis, with the attendant dangers of arbitrary and 
discriminatory application. 

Grayned v. City ofRockford, 408 U.S. 104, 108-09 (1972). A statute may be found 

unconstitutionally vague if it either (l) "fails to provide people of ordinary intelligence a 

reasonable opportunity to understand what conduct it prohibits" or (2) "authorizes or 

even encourages arbitrary and discriminatory enforcement." u.s. v. Shrader, 675 F.3d 

300,310 (4th Cir. 2012) (quoting Hill v. Colorado, 530 U.S. 703, 732 (2000)). 

The Attorney General's interpretation of the WVCCPA would render that law 

unconstitutionally vague. We know the Attorney General's interpretation would result in 

inscrutable application and arbitrary enforcement because the Office of the Attorney 

General has already advanced inconsistent and incompatible positions as to what fees are 

illegal under the WVCCPA. At the same March 16,2016, oral argument where the Office 

of the Attorney General claimed the sole discretion to determine the legality of landlord 

fees, Mr. Googel attempted to clarify that the Office ofAttorney General was not taking 

the potion that landlords "can't charge any fees" under the WVCCPA: 

But I want to go a little bit further on the fees because Copper Beach has 
asserted that if we're right, well, then, they can't charge any fees. Every 
fee that they or a landlord charges would be prohibited by our act. That is 
not true and that is not what we have said in this case. And I want to give 
you an example. In Copper Beech's lease, here are the fees that they do 
charge that we have not challenged in this lawsuit. And we are not 
asserting that these fees violate the act. 

(Joint Appendix, p. 386.) Mr. Googel then proceeded to list off specific fees charged by 

Copper Beech's leases. (Joint Appendix, pp. 386-388.) The fees detailed by Mr. Googel 

included fees for lost keys, unauthorized pets, early utility turnoffs, occupancy violations, 

failure to follow the procedure for SUbletting, and noise violations, as well as a fee for: 
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Failure to vacate at the end of the lease, $25 per hour for each additional 
hour. $200 maximum for the first day, additional charges will continue to 
incur if the unit's not vacated. 

(Joint Appendix, pp. 386-388.) Mr. Googel thus specifically told the Circuit Court that a 

fee for failing to timely vacate the premises at the end of the lease was not being 

challenged as illegal under the WVCCPA. Neither, as Mr. Googel explained, was the 

Office ofAttorney General taking the position that fees for such things as early utility 

turnoffs or unauthorized subletting were illegal under the WVCCPA. (Joint Appendix, 

pp. 386-388.) To the contrary, Mr. Googel explained to the Circuit Court that all the fees 

he described were legal, and landlords could still impose a wide variety of fees without 

violating the WVCCPA (although Mr. Googel also implied those fees would be 

exploitative) : 

So, Your Honor, if you side with us and agree that landlord-tenant 
transactions are covered by the act and conclude that the specific fees 
we've asserted here are unlawful, Copper Beech sill has many, many fees 
that they can change. Their world will not come to an end, and they will 
continue to be able to exploit college students and their parents as they 
have been doing by using a lease of residential rental property as a basis to 
charge many fees that are very hard to justify and that have no relation to 
any actual cost to them. 

(Joint Appendix, p. 388.) 

The Attorney General has since changed his tune, however. The complaint filed by 

the Office ofAttorney General against Metro Property in January 2017 avers that the 

following fees are illegal under the WVCCPA "as a debt collector's fee or charge for 

services rendered": 

(g) charging tenants an hourly fee of $1 00.00 unless all belongings are 
removed, their apartments cleaned, and their key is returned by 9 a.m. on 
the last day of their tenancy, in additional to a minimum charge of$25.00 
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for each item that tenants fail to remove by 9 a.m. on the last day of their 
tenancy... ; and 

(h) charging an abandonment fee of$200.00 for vacating the unit without 
sufficient advance notice .... 

(Exhibit A, pp. 16-17.2) In the span of a little less than a year, the same types of fees that 

Mr. Googel told the Circuit Court were legal for Copper Beech to charge are now 

claimed to be illegal for Metro Property to charge.3 In 2016, a late fee for a failure to 

timely vacate the premises was among the "many, many fees" that a residential landlord 

could legally charge. (Joint Appendix, p. 388.) But in 2017 virtually the same fee is now 

grounds for disgorgement, restitution, and civil penalties "of up to $5,000.00 to the State 

for each such violation ...." (Exhibit A, pp. 16-17, 19.) Likewise, in 2016 the Attorney 

General represented to the Circuit Court that that there were no problems with a 

residential landlord like Copper Beech imposing a fee for improper subletting or early 

utility turnoff. (Joint Appendix, p. 388.) In 2017, however, the Attorney General now 

takes the view that it is illegal for Metro Properties to charge an abandonment fee for 

vacating without sufficient advance notice. (Exhibit A, pp. 16-17.) 

The fact that the Office ofAttorney General is engaged in inconsistent prosecution is 

further supported by other statements made by Mr. Googel at the March 16, 2016, oral 

argument. Mr. Googel started off saying that a fee for "Damage to property's amenities, 

the actual cost of repairs, plus a $15 administrative fee'~ was also among the "many, many 

2 A true and correct copy of the January 12,2017, Complaint for Injunction, Consumer 

Restitution, Disgorgement, Civil Penalties, and other Appropriate Relief against Metro 
Property is attached hereto at Exhibit A. 

3 Mr. Googel is counsel of record for both the Copper Beech and Metro Property cases 
and personally signed both complaints, so the inconsistent and incompatible positions 
cannot be blamed on a lack ofcommunication or coordination within the Office of 
Attorney General. 
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fees" that a residential landlord could legally charge. (Joint Appendix, p. 387.) But 

Mr. Googel immediately backtracked and said "And I'll tell you, we may later challenge 

this 15% [sic] administrative fee, but we haven ~ asserted that yet." (Joint Appendix, 

pp. 387-388 (emphasis added).) 

The Attorney General has offered to explanation for these reversals in course. Neither 

has the Attorney General offered to landlords like the NCWVBOA's members any 

explanation or guidance as to any difference between the legal fees in the Copper Beech 

case and the illegal fees in the Metro Property case. For example, what is the difference 

between a legal fee for a failure to follow the procedures for subletting and an illegal fee 

for vacating without sufficient advance notice? Why was it not illegal for Copper Beech 

to charge a "failure to vacate" fee last year, hut it's now illegal this year for Metro 

Property to charge the same sort of fee? The Attorney General doesn't say. The text of the 

WVCCPA doesn't say. No regulation explains why. The Attorney General has not 

published any guidance or opinion letters explaining the difference. Neither has 

Mr. Googel or any other member of the Office of the Attorney General explained the 

legal difference between those fees. Likewise, when Mr. Googel stated that "we may later 

challenge this 15% administrative fee, but we haven't asserted that yet," what are 

residential landlords supposed to do in response? Is such an administrative fee illegal or 

not? If the Attorney General later decides that administrative fee is in fact illegal under 

the WVCCPA, would the Office of the Attorney General sue other residential landlords 

and seek disgorgement, restitution, and civil penalties for similar administrative fees 

charged prior to the time the Office of the Attorney General makes up its mind? How are 

landlords like the NCWVBOA's members supposed to know what to do when the Office 

of the Attorney General is explicitly saying that something not being challenged today 

may be declared illegal tomorrow? 
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The position advanced by Mr. Googel and the Office of the Attorney General is 

further inconsistent with the averments in the complaints in the Copper Beech and Metro 

Property suits. The Attorney General's complaint in each case includes the following 

(virtually identical) language: 

Copper Beech amended complaint: The WVCCPA prohibits a debt 
collector collecting, attempting to collect, or representing that it can 
increase an account balance by adding a debt collector's fee or charge for 
services rendered, interest, attorney's fees, or other such charges, however 
denominated, unless expressly authorized by the agreement creating the 
obligation and by statute. 

Metro Property complaint: Article 2 of the WVCCPAprohibits a debt 
collector collecting, attempting to collect, or representing that it can 
increase an account balance by adding a debt collector's fee or charge for 
services rendered, interest, attorney's fees, or other such charges, however 
denominated, unless expressly authorized by the agreement creating the 
obligation and by statute. 

(Joint Appendix, p. 208; Exhibit A, pp. 4-5 (emphasis in original).) The complaints 

against Copper Beech and Metro Property both unambiguously assert that any "fee or 

charge for services rendered" is prohibited and illegal under the WVCCPA unless it is 

expressly authorized by statute. But the Attorney General did not point to any statute 

expressly authorizing a landlord to charge a fee for lost keys, unauthorized pets, early 

utility turnoffs, noise violations, or any of the other fees that Mr. Googel told the Circuit 

Court were not illegal under the WVCCPA. (Joint Appendix, pp. 386-388.) The Office of 

the Attorney General through its pleadings and oral statements in court is literally telling 

West Virginia's residential landlords "You can't charge any fees not authorized by 

statute" while simultaneously claiming there are "many, many fees" a landlord can still 

charge. Landlords in West Virginia have no idea whether any fees are legal to begin with, 

let alone any idea as to whether specific fees are illegal or not. 
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The Attorney General's rampant inconsistencies on the WVCCPA have thrown 

residential landlords in West Virginia-including the NCWVBOA's members-into a 

state of confusion. Since the Attorney General has repeatedly failed to articulate any 

difference between supposedly legal fees and illegal fees, residential landlords have no 

idea what fees or charges are illegal or not. The complaints against Copper Beech and 

Metro Property only make the confusion worse by claiming that any fee not expressly 

authorized by statute is per se illegal. And while the Office of the Attorney General has 

asserted that is not the case, the Attorney General has not offered (or even pointed to) any 

guiding principles on how to distinguish a legal fee from an illegal fee. Moreover, 

Mr. Googel expressly stated in court that a fee the Office of the Attorney General is not 

challenging now might be declared illegal later. 

The confusion is particularly acute given the massive scope of the disgorgement, 

restitution, and civil penalties the Attorney General is seeking in the Copper Beech and 

Metro Property suits, which has the potential to amount to hundreds of thousands if not 

millions of dollars. Whether a certain fee or charge is illegal-and may lead to massive 

financial liability-is not something that the Attorney General can hold in pectore, to be 

revealed to landlords and other members of the public only when and if the Attorney 

General so chooses. The Attorney General's position vis-a.-vis the WVCCPA not only 

deprives residential landlords like the NCWVBOA's members of a reasonable 

opportunity to know and understand what conduct is prohibited, but the Attorney 

General's "we might decide that's illegal later" attitude is the epitome of arbitrary and 

discriminatory enforcement. 
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3. 	 By depriving residential landlords the ability to charge fees only to bad apples, 

the Attorney General's actions will necessarily increase the costs for all renters. 


As described above, the Attorney General has both claimed that fees not expressly 

authorized by statute are illegal while simultaneously (and improbably) asserting that 

there are "many, many fees" a landlord can charge. The only "fee" that does not appear to 

be under attack is rent itself. If this Honorable Court accepts the Attorney General's 

argument that it has the power to enforce the WVCCPA in its sole and unfettered 

discretion, the necessary result would be an increase in the cost of living for West 

Virginia's renters. 

The actions of the Attorney General would have the effect of denying West Virginia's 

landlords the ability to charge specific fees to specific bad apples who violate the rules. 

For example, the Attorney General's complaint against Metro Property avers that a late 

fee for failing to pay rent by the fifth day of the month is illegal under the WVCCPA, as 

well as the above-mentioned fee if the apartment is not vacated and the keys returned on 

the last day ofa tenancy. (See Exhibit A, pp. 8-10.) Late payments and people who refuse 

to move out on time are actions that can and do result in concrete harm to landlords, 

however. A tenant who refuses to move out on time may put a landlord in breach of the 

lease for an incoming tenant, and the harm suffered from the failure of tenants to pay 

their rent on time is obvious due to the time value of money. Declaring those sorts of fees 

illegal is not going to make tenants suddenly follow the rules, and neither would it negate 

the harms suffered by landlords from the bad apples who refuse to comply with their 

contractual obligations. If landlords are forbidden from charging specific fees for specific 

bad behaviors, but they continue to suffer concrete harms caused by tenants who don't 

follow the rules, then the only remaining option is to recoup the losses by increasing 

everyone srent, which will make leasing more expensive for all renters in West Virginia. 

The Attorney General would actually tum the WVCCPA into an anti-consumer statute. 
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The Attorney General's interpretation of the WVCCPA would further necessarily 

increase costs because the Attorney General is unambiguously negating the ability of 

landlords and tenants to allocate certain responsibilities. For example, the Attorney 

General's complaint against Metro Property pleads: 

Metro Property's Lease provides that all tenants that have a personal 
walkway or steps to their apartment are solely responsible and liable for 
any snow removal and/or salting the walkway and steps, which violates 
W.Va. Code § 37-6-30(a), Teller v. McCoy, and constitutes an unfair or 
deceptive act or practice, W.Va. Code § 46A-6-104. 

(Exhibit A, p. 12.) The Attorney General is unambiguously saying that landlords have a 

legal obligation shovel their tenant's walks that cannot be allocated to the tenant through 

contractual negotiation. What if a tenant would prefer to shovel his own walk? Too bad; 

that would be illegal. What if the tenant offers, "I'll shovel my own walk in the winter if 

you cut my rent by $20 per month from November to March." No matter how much the 

landlord would like to accept that offer, the Attorney General is saying that it would be 

illegal to do so. What if a tenant cannot afford the increase in her rent caused by the fact 

that her landlord now has to pay a crew ofworkers to shovel dozens of walkways every 

time it snows? Again, too bad; the Attorney General says all landlords have to provide 

that service. Once again, the Attorney General is adopting a positon that would 

necessarily increase the cost of rent in West Virginia. 

Finally, the Attorney General's interpretation of the WVCCPA would also deprive 

tenants of desired covenants. Some landlord fees are imposed in order to ensure 

compliance with covenants for the benefit of other tenants. For example, let's say that one 

of the NCWVBOA's members operates an apartment building in Morgantown catering 

specifically to strictly studious WVU students. The leases prohibit tenants from throwing 

parties and further provide for a "noise curfew" of 9 p.m. As a means ofproviding teeth 
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to this covenant, the leases provide that anyone who throws a party or makes excessive 

noise after curfew is subject to a $50 charge per violation. One of the students who lives 

in that building has an epiphany one day that his future lies not in quiet study, but rather 

as a drummer for a heavy-metal band, and he proceeds to practice his new vocation at all 

hours of the day and night. Under the Attorney General's stated position that landlords 

cannot impose a "fee or charge for services rendered ... or other such charges, however 

denominated, unless expressly authorized by the agreement creating the obligation and by 

statute," it would apparently violate the WVCCPA for the landlord to impose the $50 fee 

for the flagrant noise violations because no statute expressly authorizes West Virginia'S 

landlords to charge any such fee. The other tenants of that building better like heavy

metal drumming, because the primary means of ensuring compliance with the no-noise 

covenant-namely, a $50 charge for a violation-is apparently out the window. 

The Attorney General is not only asserting that WVCCPA takes negates the ability of 

landlords to charge specific fees specific bad apples who violate the rules, the Attorney 

General is also asserting that the WVCCPA legally bars the ability of landlords and 

tenants to contractually allocate certain responsibilities, such as snow removal. The 

necessary result of those positions is going to be an increase in the cost of living for all of 

West Virginia'S renters. 
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CONCLUSION 

This Honorable Court should answer the certified question in the negative. First, the 

Attorney General's interpretation of the WVCCPA would in fact represent an 

unconstitutional delegation of the West Virginia Legislature's authority because the 

Attorney General is functionally claiming the unbridled authority-at his sole 

discretion-to pick and choose what practices are illegal. Second, the Attorney General's 

interpretation of the WVCCPA would render that act impossibly vague because it would 

be impossible to enforce in a non-arbitrary fashion. Third, the authority claimed by the 

Attorney General would actually increase the cost of rent for West Virginia's renters. The 

Attorney General is denying the ability of West Virginia's landlords to charge specific 

fees for specific rule violations, and he is further arguing that it is flatly illegal for 

landlords and tenants allocate responsibilities in their leases. The necessary result of those 

positions will be an increase in cost for all renters in West Virginia. 
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