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STATEMENT OF THE IDENTITY OF THE AMICUS CURIAE, 
IT'S INTEREST IN THE CASE, AND THE SOURCE OF ITS AUTHORITY TO FILE 

The West Virginia Housing Institute, Inc. is a West Virginia not-for-profit corporation 

that represents the interests of the manufactured housing and modular housing industries in West 

Virginia. It members include manufacturers of factory built homes from around the country that 

ship home into West Virginia, retail dealers, installation contractors, lenders and manufactured 

housing eommunity owners. While the issues presented in this certified question proceeding 

may be of interest to multiple segments of its membership, the issue clearly impacts the 

community owners. The Board of Directors and the Executive Director of the West Virginia 

Housing Institute, Inc. has authorized the undersigned to submit this brief of amicus curia on its 

behalf. l 

STATEMENT OF THE POSITION OF THE WEST VIRGINIA HOUSING INSTITUTE 

The Circuit Court of Kanawha County, West Virginia has certified one question to this 

Court for resolution. 

Does the West Virginia Consumer Credit and Protection Act (including W. Va. 
Code §§46A-2-122 to 129a and §§46A-6-101 to -106) apply to the relationship 
between a landlord and tenant under a lease for residential real property? 

The West Virginia Housing Institute, Inc. ("WVHI") submits this brief of Amicus Curia 

suggesting to the Court that it answer the question as framed by the parties and the Circuit Court 

in the negative. WVHI does not undertake to address the certified question in its broadest sense 

1 The undersigned has authored this brief in its entirety and has received no compensation of any kind by 
any of the parties to the underlying litigation or this proceeding. The undersigned is being compensated directly by 
the West Virginia Housing Institute, Inc. 
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but takes a more narrow approach focused on the impact of the Circuit Court's ruling on it 

membership, particularly its community owner members. 

DISCUSSION 

Manufactured housing community owners often lease housing to individuals or families; 

the lease may be simply a lot upon which a manufactured home is placed or it may be a lot with 

a manufactured home in situ. In both instances the community" owner's landlord tenant 

relationship is governed by West Virginia Code §37-15-5 which provides: 

Demands and charges prohibited; access by tenant's invitee; purchases by 
factory-built home owner not restricted; exception; conditions of occupancy. 
(a) A landlord may not demand or collect: 
(1) Any fee which is not listed in the rental agreement; 
(2) An entrance fee for the privilege of renting or occupying a factory-built home 
site; 
(3) A commission on the sale of a factory-built home located in the factory-built 
home rental community unless the tenant expressly employs the landlord to 
perform a service in connection with the sale, but employment of the landlord by 
the tenant may not be a condition or term of the initial sale or rental; or 
(4) A fee for improvements or installations on the interior of a factory-built home, 
unless the tenant expressly employs the landlord to perform a service in 
connection with such installation, improvement or sale. 
(b) An invitee of the tenant has free access to the tenant's factory-built home site 
without charge unless a court of competent jurisdiction has ordered otherwise. 
(c) A factory-built home owner may not be restricted in his or her choice of 
vendors from whom he or she may purchase his or her (i) factory-built home, 
except in cOImection with the initial renting of a newly constructed factory-built 
home site not previously rented to any other person, or (ii) goods and services. 
However, nothing in this article prohibits a landlord from prescribing reasonable 
requirements governing, as a condition of occupancy, the style, size or quality of 
the factory-built home, or other structures placed on the factory-built home site. 

West Virginia Code §37-15-5. The Legislature noted that Article 15 of Chapter 37 was intended 

to apply to factory-built homes held as personal property situated on real property owned by 

another in conjunction with a landlord/tenant relationship. West Virginia Code §37-15-1. WVHI 

believes that this statement by the Legislature requires the interests of the community owners' to 
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be brought to the attention of this Court when it addresses the broader issues presented by the 

parties. 

Article 15 requires a written lease agreement is required to contain: 1) the terms of the 

tenancy and the rent therefor; (2) the rules and regulations of the factory-built home rental 

community. A copy of the text of the rules and regulations attached as an exhibit satisfies this 

requirement; (3) the language of the provisions of this article; (4) a description of the physical 

improvements and maintenance to be provided by the tenant and the landlord during the tenancy; 

and (5) a provision listing those services which will be provided at the time the rental agreement 

is executed and will continue to be offered for the term of tenancy and the fees, if any, to be 

charged for those services. The written lease agreement may not contain: (1) any provisions 

contrary to the provisions of this article and shall not contain a provision prohibiting the tenant 

who owns his or her factory-built home from selling his or her factory-built home; (2) any 

provision that requires the tenant to pay any recurring charges except fixed rent, utility charges 

or reasonable incidental charges for services or facilities supplied by the landlord; or (3) any 

provision by which the tenant waives his or her rights under the provisions of this article. West 

Virginia Code §37-15-13. In addition certain fees and charges are prohibited by West Virginia 

Code §37-15, including "any fee which is not listed in the rental agreement. II This statute also 

contains a specific prohibition against retaliatory conduct by the landlord. West Virginia Code 

§37-15-7. 

WVHI understands that one of the issues in the underlying litigation is whether a landlord 

may charge certain fees and that the Attorney General takes the position that application of the 

West Virginia Consumer and Credit and Protection Act ("WVCCPA") prohibits the Landlord 

from charging or collecting any fee unless the fee is specifically identified in the lease AND 
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specifically authorized by statute. The statute that specifically controls the landlord-tenant 

relationships of the WVHI membership contains prohibitions but no specific authorizations. If 

the position of the Attorney General is upheld, it will negate the specific statutory provision 

which permits a community owner to charge and collect those fees identified in the lease 

agreement. See West Virginia Code §§37-15-3(b)(5) (listing those services which will be 

provided at the time the rental agreement is executed and will continue to be offered for the term 

of tenancy and the fees, if any, to be charged for those services) and 37-15-5(a)(1) (cannot 

collect any fee which is not listed in the rental agreement). 

Moreover, the Attorney General seems to take the position that the collection of rent 

when due is a debt collection activity making every landlord a debt collector subject to the 

WVCCPA. West Virginia Code specifically pennits a community owner to tenninate a lease 

and evict a tenant for good cause which includes non-payment of rent when due, damage to 

property, or health and safety concerns identified in the park rules. West Virginia Code §37-15

6(b)(3). See also West Virginia Code §37-15-2(e) (good cause defined). Presumably application 

of the WVCCP A would make it illegal for a community owner to recover court costs or other 

eviction related expenses when a tenant is in default and the community owner is forced to 

institute eviction proceedings in Magistrate Court because Article 15 of Chapter 37 contains no 

specific authorization for the recovery of court costs and other related expenses.. See West 

Virginia Code §46A-2-128 (attempt to collect fee or charge without specific statutory 

authorization constitutes unfair and unconscionable collection method). 

WVHI also objects to application of the WVCCP A in such a way that even the simplest . 

of contractual disputes between a landlord and tenant turns into a nuclear event with the potential 

for civil penalties and attorneys' fees awards in addition to actual contractual damages. Compare 
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West Virginia Code §46A-5-101 with Teller v. McCoy, 162 W.Va. 367, 253 S.E.2d 114 (1978) 

(generally, residential lease is to be treated as a contract and that the common law remedies for 

breach are applicable). To the extent that this Court holds that the WVCCPA is applicable to the 

landlord tenant relationship, WVHI respectfully suggests that this Court hold that the WVCCPA 

applies only in instances where there is no specific statutory scheme already established such as 

that in Article 15 of Chapter 37. 

CONCLUSION 

The West Virginia Housing Institute, Inc. respectfully suggests that this Court answer the 

lone certified question presented in the negative. Alternatively, WVHI suggests that if it 

determines that the WVCCPA is applicable to residential leases, that the application of the 

WVCCPA be limited to those instances where there is not another statutory regulatory 

framework already in place. 

THE WEST VIRGINIA HOUSING INSTITUTE, INC. 
By SPILMAN THOMAS & BATTL ,PLLC 

Charleston, WV 25321-0273 
304-340-3800 
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