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I. STATEMENT OF INTERESTl 

The Defense Trial Counsel of West Virginia ("DTCWV") is an organization of over 500 

attorneys who engage primarily in the defense of individuals and corporations in civil and 

administrative litigation in West Virginia. DTCWV is an affiliate of the DRI - The Voice of 

the Defense Bar, a nationwide organization of over 23,000 attorneys committed to research, 

innovation, an,d professionalism in the civil defense bar. 

DTCWV submits this brief as amicus curiae because many DTCWV members represent 

landlords, lending institutions, debt collectors, and other entities that would be negatively 

impacted by the extension of the West Virginia Consumer Credit" Protection Act ("WVCCPA") 

to include residential leases. Extending the WVCCPA to include residential leases would be 

detrimental to the West Virginia economy, and West Virginia communities, landlords, and 

residential lessees. TIlls belief coincides with empirical data which shows that increasing the 

cost of residential leases through increased governmental regulation not only hurts landlords, but 

also lessees - especially low income lessees - and low income communities. 

DTCWV, therefore, has a strong interest in the uniform, consistent, and accurate 

application of the WVCCPA, as drafted by the West Virginia L~gislature and as interpreted by 

the courts of the State of West Virginia. Here, DTCWV believes that" if the WVCCPA was 

intended to encompass residential leases, then the Legislature would have expressly stated or 

amended the WVCCP A to include that language.2 DTCWV believes that extending the 

WVCCPA to include residential leases will have.a detrimental eff~ on the very West Virginia 

Pmsuant to W. Va R App. P. 30(e)(5), DTCWV states that no counsel for any party authored this amicus 
curiae brief, in whole or ill part, and no party or its counsel made a monetary contribution specifically intended to 
fund the preparation or submission ofthis amicus curiae brief 

See W. Va. Code § 46A-l-lOl. et seq., and its incorporated amendments. 
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citizens the State is allegedly attempting to help. However, t:p.e State ignores the unintended 

cODSeqUences that may occur as a result of expanding the WVCCP A to include residential leases . 

DTCWV's amicus curiae brief will address these unintended conSequences and the impact of 

applying the WVCCPA to residential leases will have onal! stakeholders in the West Virginia 

residential rental market, and not just student lessees in Morgantown, West Virginia. For these 

reasons, DTCWV files this amicus curiae brief in support of Petitioners, Copper Beech 

Townhome Communities Twenty-Six, LLC and Copper Beech Townhome Communities 

Twenty-Six SPE, LLC ("Copper Beech"), and asks the Court to answer the cert:ified question in 

the negative. 

II. STATEMENT OF RELEVANT FACTS 

DTCWV defers t? the full statement of facts contained in prior briefs filed by Copper 

Beech, only a few of which are relevant to the issues raised in this amicus curial! brief. In 

support of this amicus curiae brief, DTCWV references the Joint Appendix fIled by the parties. 

Copper Beech is an out of state landlord that maintains rental units in Morgantown, West 

Virginia. See JAOOO07 at n 6-7. The clientele for Copper Beech's rental units are primarily 

West Virginia University students. See JA00006 at ~ 1. Upon information and belief, Copper 

Beech is one of the largest residential lessors in West Virginia. See JA00350-JA00369. 

On September 9, 2015, the State filed its Complaint for I:qjunction, CODSumer Restitution, 

Disgorgement, Civil Penalties, and other Appropriate Relief against Copper Beech. See 

JAOoo05. The State took issue with Copper Beech's practice of having residential lessees sign 

written leases that include various fees and charges. The fees that the State believes are in 

violation of the WVCCPA include, but are not limited to, (1) non-refundable redecorating fees, 

(2) collection fees, (3) attorney's fees, (4) fees for rent receipts, (~) multiple check fees, (6) 
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excess fees for returned checks, and (7) fees for late payment of rent. See JAOOO06 at n 3

4The State contends that all residential leases are subj~t to the WVCCPA. See JA00381. 

Moreover, the State intentionally leaves ambiguous what would constitute a violation of the 

WVCCPA. Instead ofproviding certainty as to what would constitute' a violation, the State seeks 

to reserve unto itself the right to re-evaluate not only Copper Beech's lease agreement, but all 

residential leases in the future. See JA000387 

Following the denial of their Motion to Dismiss, Copper Beech moved the Circuit Court 

to certify a question to th~ Supreme Court of Appeals of Wes~ Virginia regarding the application 

of the WVCCPA to residential leases. See JA00099-JA00117; see also JA00248-JAOO264. In 

response, the Circuit Court entered an Order certifying the following question to the Supreme 

Court of.Appeals: 

Ques~on: Does the West Virginia Consumer Credit and Protection Act 
(including W. Va. Code §§ 46A-2-.122 to -129a and §§ 46A-6-101 to -106) apply 
to the. relationship between a landlord and tenant under a lease for residential 
rental property? 

See JA00442-JA00443. The Circuit Court. answered the cert:iJied question in the affirmative: See 

JA00442. 

ill. REQUEST FOR ORAL ARGUMENT 

The issue of whether the WVCCPA applies to residential leases is an issue of first 

:impression for the Court. DTCWV seeks to participate in oral arguments in order to discuss the 

policy implications of extending the WVCCPA to include residential1eases. Therefore, pursuant 

to W. Va. R. App. P. 20 and 30, DTCWV requests that the Court afford it the opportunity to 

participate in oral argument. 

3 




IV. CONSENT OF THE PARTIES 
. 	 . 

DTCWV received consent of the parties to file this amicus curiae. Therefore, pursuant 

to W. Va. R. App. P. 30(a), DTCWV is permitted to file this amicus curiae without having to 

obtain prior leave of the Court. 

V. ARGUMENT 

The State is myopic in its focus on attacking an out-of-state lessor while losing sight of 

the impact that applying the WVCCPA to residential leases will have on West Virginian citizens 

as a whole. The record is silent on what the State believes the benefit to West Virginia citizens 

will be by adding additional statutory. oversight on top of the already existing federal and state 

laws that govern the lessor/lessee relationship in West Virginia. With no articulated benefit, the 

State asks the Court to extend the application of the WVCCPA, which empirical data shows will 

have extensive negative unintended· consequences that will ripple through the entire West 
- . 

Virginia residential rental market. The State appears willing to cause irreparable harm to the 

West Virginia residential rental market and its stakeholders in a blind attempt to benefit a limited 

population, some of whom are not West Virginia citizens. The risk to the average West Virginian 

is too great. Therefore, because the State failed to contemplate the extensive unintended 

consequences of applying the WVCCPA to the residential rental market, and the State failed to 

articulate why this expansion of the WVCCPA is necessary, DTCWV asks the Court to answer 

the certified question in the negative. 

A. 	Prevailing trends do not support the expansion of the WVCCPA to include 
residential leases. 

The State asks the Court to expand the application of the WVCCPA to include residential 

leases. This is anovel argument that has never been raised in any court in West Virginia in the 

4 




forty-three (43) years since the WVCCPA was enacted. DTCWV makes this assertion based on 

a review of published West Virginia case hiw and a poll of DTCWV membership. 

a. A minority of states apply their consumer credit statutes to residential leases. 

Dilly twenty (20) states have cons~er protection statutes or case law that include 

residential leases under the umbrella of their consumer protection statutes. Six (6) states, 

Alabama, Arizona, Delaware, Georgia, Texas, and Wisconsin, have statutory schemes that are 

different from West Virginia insofar as these states' consumer protection statutes expressly 

include residentialleases.3 The remaining fourteen (14) states, Connecticut, illinois, Indiana, 

Maryland, Massachusetts, Michigan, Minnesota, New Jersey, New York, North Carolina, 

Pennsylvania, South Carolina, Vermont, and Washington, have common law that extends the 

application of their consumer protection statutes to include residentialleases.4 Throughout the 

See Ala. Code §§ 8-19-1 through 8-19-15; Ariz. Rev. Stat Ann. §§ 44-1521 through 44-1534; Del. Code 
Ann. 6, §§ 2511 through 2527, 2580 through 2584; Ga. Code Ann. § 10+392; Wis. Stat § 100.18; Tex. Bus. & Com. 
Code Ann. §§ 17.411hrough 17.63; and Wis. Stat. §§ 100.20 tbroughlO0.264. 

4 See Shah v. Wirth, No. CV-I007412, 2014 WL 4186779, at *6 (Conn. Super. Cl Aug. 8,2014) (citing 
Conaway '\I. Prestia, 191 Conn. 484, 491, 464 A.2d 847 (1983) ) (expressly applying the CUTPA to residential leases ); 
Petrauskas v. Wexenthaller Realty Mgmt, Inc., 186 Ill. App. 3d 820, 831, 542 N.E.2d 902, 909 (1989) ("The 
Consumer Fraud and Deceptive Business Practices Act has been applied to landlord-tenant relationships."); Warfield 
v. Dorey, 55 N.E.3d 887, 892 (IneL Ct. App. 2016) (footnote 4) (A "consumer" for purposes ofIDCA is an individual 
who owns, leases, or rents the residential property that is subject of a home improvement contract.); Sager v. Hous. 
Comm'n ofAnne Arundel CIy., 855 F. Supp. 2d 524,552 (D. Md. 2012) (applying Maryland's ConsUmer Protection 
Act·to residential leases); Com. v. Chatham Dev. Co., 49 MaSs. App. Ct. 525,526,731 N.E.2d 89, 90 (2000) (holding 
that landlords charging late fees to tenants was ruled an "unfair" act under G.L. c. 93A); Smolen v. Dahlmann 
Apartments, Ltd, 127 Mich.App. 108, 117-118,338 N.W2d 892 (1983) (a violation of the LTRA may also be a 
violation of the MCPA); Love v. Amsler, 441 N.W.2d 555,559 (Minn. Ct. App. 1989) ("Finally, in exercising its 
statutory duty under Minn. Stat. § 8.31 (1988) to investigate and enforce consumer protection laws, the attorney gene~l 
has for many years applied the Act to leases and landlord conduct."); Wozniak v. Pennella, 373 N.J. Super. 445, 456 
(App.Div.2004) (holding that New Jersey's consumer protection statute is applicable to the landlordltenant 
relationsl;lip); Frazierv. Priest, 141 Misc. 2d 775,780,534 N.Y.S.2d 846,850 (City Ct. 1988) (applyiilgNew York's 
consumer protection statute to the landlord-tenant rfllationship);'Stines '\I. Carter, 240 N.C. App. 295, 772 S.E.2d 264 
(2015) (holding that Rental of residential housing is "cOmmerce" for the purposes of N.C. Gen.Stat § 75-1.1.); 
Hagermanv.AnadarkoE&P Co., LP,No. 4:CV-12-0919, 2012 WL6138479, at *4 (M.D; Pa. Nov. 15, 2(H2) (stating 
that Pennsylvania's consumer protection statute applies the residential leases); Burbach 11. Irrv'rs Mgmt Corp. Int'l, 
326 S.C. 492, 496, 484 S.E.2d 119, 121 (Ct. App. 1997) (applying South Carolina's consumer protection statute to 
residential leases); Bisson v. Ward, 160 Vt. 343, 349, 628 A.2d 1256, 1260 (1993) ("The plairi meaning ofthe statutory 
language indicates that the Act applies to real estate leases, which includes residential rental agreements."); and Pace
Knapp v. Pelascmi, 143 Wash. App. 1037 (2008) (landlord-tenant relationship was found to be under the umbreIla of 
the W~ington Consumer Protection Act). 
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record, the State implies that this constitutes a trend in consumer protection jurisprudence, but 

the State then goes on to rely .heavily on the application of the Fair Debt Collection Act, 15 

U.S.C. § 1692, et seq., in support of its argument. Ad~g West Virginia as :the fifteenth (15) 

state to that list would be adding West Virginia to the minority of states applying their conslimer 

protection statutes to residential leases without demonstrating why such an expansion is 

necessary. In doing so, the $tate risks considerab.le unintended consequences for a currently 

undefined benefit. See infra. Therefore, because there is no trend wherein the majority of states 

. apply their consumer protection statutes to residential leases , DTCWV asks the Court to not add 

Wes~ Virgiriia to the minority of states that apply their consumer protection statutes to resid~tial 

leases and answer the certified question in the negative. 

b. Expanding the 	WVCCPAto include residential leases is not appropriate 
pursuant to current WVCCPAJurisprudence. . 

The plain language of the WVCCPA is devoid of any reference to residential leases. 

Both recent legislative amendments and court rulings have demonstrated a hesitation in expanding 

the WVCCPA beyond its plain language. The current trend. in WVCCPA jurisprudence is to 

rely on the express language of the WVCCPA. See Senate Bill Nos. 344 and 563 (2017), and 

Senate Bill No. 542 (2015); see also Sigman v. Discover, No. 16-0412, 2017 WL 1345247 (W. 

Va. Apr. 7, 2017) (holding that in order to maintain a WVCCPA claim, there must be a debt 

and a debt collector); Valentine & Kebartas, Inc. v. Lenahan, No. 16-0127,2017 WI.. 2626387 

(W. Va. June 12, 2017) (holding that multiple unanswered debt collection calls are not a violation 

of the WVCCPA). 

Courts in West Virginia have also found it appropriate to limit the application of W. Va. 

Code § 46A-6-10 1, et seq., if the industry in which the good or service is being offered is subject" 

6 
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to extensive governmental regulation: See W~msely v. Lifenet Transplant Servs., 2011 WL 

5520245, at *11 (S.D.W.Va. 2011) (holding that a pertinent factor when deciding whether·a 

claini falls within the scope of the WVCCP A is whether the good or service is already closely 

monitored and regulated by the government); State v. Bear, Stearns & Co., Inc., 618 S.E.2d 

582, 588 (W. Va. 2005) (finding that the securities industry is "so pervasiv~ly regulated by the

federal government" it is doubtful that the legislature "intended to give securities investors an 

added measure ofprotection above that already provided by the various" federal and state laws.) .. 

The State readily admits that residential leases are already subject to extensive statutory and 

regulatory oversight, and it admits that the specific fees that the State takes issue with are already 

addressed by other statutes, including Copper Beech's non-refundable redecorating fee and ba.d 

check fee, which are governed by W. Va. Code § 37-6-30A and W. ·Va. Code § 61-3-3'9(e), 

respectively. See JA003~3-JA00384. The State fails, however, to provide a basis for why 

residential leases, whlch are already extensively regulated by both . federal and state 

governments,S require additional statutory oversight through the expansion of the application of 

the WVCCPA. 6. 7 Moreover, tb,e State leaves unstated exactly what constitutes a violation of the 

s See 42 U.S.C. § 3601, et seq.; 42 U.S.C. § 1982, et seq.; 42 U.S.C. § 1437, et seq.; 24 C.F.R. § 01, et seq.; 
W. Va Code § 37-6-1, etseq.; W. Va. Code § 37-6A-l, et seq.; W. Va § 5-11A-l, et seq.; and W. Va Code § 55-3A
1, etseq. . 

6 By applying the WVCGP A to residential leases, the Court unleashes the S.tate to pursue further expansion of 
the WVCCPA to include other rental relationships in which fees are included in the rental agreement. This would 
include car :rentals, commercial truck rentals, equipment rentals, and seasonal vacation rentals. These rental 
relationships have not traditionally been subject to the WVCCP A. However, an unintended consequence ofexpanding 
the application ofthe WVCCPA to include residential leases would be that it would set a precedent for the application 
ofthe WVCCPAto otherrental industries. Consequently, a decision by the Court to apply the WVCCPA to residential 
leases could have far reaching implications to a number ofrental industries. Therefore, in order to preserve the trend 
oflimiting the application ofthe WVCCP A, DTCWV asks the Court to answer the certified question in the negative. 

1 See Chelsea Plaza Homes. Inc. 11. Moore, 226 Kan. 430, 433, 601 P.2d 1100, 1104 (1979). ("Clearly, the 
Consumer Protection Act covers a very broad area oftransactions; whereas, the Residential Landlord and Tenant Act 
covers one very specific small area of transactions, and is complete within itself for that area. We therefore must 
conclude that for all transactions within its purview the Residential Landlord and Tenant Act controls and preempts 

7 

http:S.D.W.Va


WVCCPA, and it asks the Court to allow the State to 1nake that determination after ruling that 

the WVCCPA applies to residential leases. See JA00387. Because residential leases are already 

subject to extensive regulation by the government,. pursuant to the holdings in Wamsely and Bear, 

Stearns, the expansion of the WVCCP A to include residential leases is not appropriate.. Despite 

the current trend of non-:expansion, the State asks the Court for blind trust in tlie application of 

the WVCCPA to residential leases without any contemplation of the overall impact that will have 

. . 
on the residential rental market in West Virginia, and without stating why this extension of the 

WVCCPA is necessary. Therefore, DTCWV asks the Court to answer the certified question in 

the negative. 

B. The unintended consequences of applying the WVCCPA to residential leases 
would irreparably harm the residential leasing market in West Virginia. 

While the State is focused on the impact Copper Beach's fees allegedly have on university 

student residential renters, the State ignores the unintended consequences of applying the 

WVCCPA to all residential leases. The State does not contemplate what effect expanding the 

scope of the WV CCP A to include residential leases will have on all stakeholders in the residential 

leasing market throughout West Virginia. Instead, the State is myopic in bringing this action 

against the one of the largest residential landlords in West Virginia. See JA00350-JAOO369. 

The State is focused on the student residential rental market in Morgantown. West 

Virginia, to the exclusion of the rest of the state. Applying the WVCCPA to residential leases 

would have far reaching effects that will have considerable negative impacts throughout the 

the field."); see also Heritage Hills Ltd. v. Deacon 49 Ohio St.3d 80,551 N.E.2d 125 (1990) (adopting the holding in 
Chelsea Plaza Homes, the court declined to apply the Consumer Actto residential lease transactions). 
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state.8 Despite being focused on the residential rental market in Morgantown, the State has made 

. it clear that the WVCCPA should be applied to all residential leases throughout the state. See 

JAOO381. The Court should consider the possible unintended consequences associated with 

applying the WVCCPA to all residential leases, and not just those entered into by one of the 

state's largest lessors, when deciding this certified question. This is especially true since the 

State has failed to elaborate why the application of the WVCCPA to residential leases is 

necessary, or what benefit the State seeks to garner from the expansion of the WVCCPA to 

include residential leases. Based on the considerable negative impact applying the WVCCPA to 

all residential leases will have on all market stakeholders throughout the state, DTCWV asks the 

Court to answer the certified question in the negative. 

a. 	Increasing the cost of business will have negative unintended 
consequences. 

Applying the WVCCPA" to residential leases will necessarily raise tb-e cost of renting 

properties in West Virginia. There is an upfront cost of ensuring compliance with the WVCCPA. 

Furthermore, such expansion is bound to result in an influx of new litigation. Therefore, the 

additional costs associated with applying the WVCCP A to residential leases will include not only 

the upfront cost ofcompliance, but also the cost of defending against the inevitable onslaught of . 

litigation resulting from the expansion, especially in light of the fee shifting provisions in the 

WVCCPA. See W. Va. Code § 46A-5-101. It is reasonably anticipated that if there is an . 

increase in costs, that these costs will be passed on to the residential lessee. If the costs cannot 

be absorbed by· the residential lessee, and the business of providing residential rentals therefore 

Unlike university students in Morgantown who cwrently have residential options, residential lessees in 
other parts of the state do not. The State should not be allowed to seek undefined benefits.for asmall population, a 
portion ofwhich are not West Virginia citizens, to the detriment ofa known West Virginia population. 
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becomes unprofitable, it is also reasonable to contemplate that landlords will exit the residential 

leasing market. 

The State's reluctance to consider the consequences qf the expansion requested creates a 

lack of certainty regarding what will constitute a viol~tion of the WV~CPA. Thus far, the State 

has identified seven (7) fees charged by Copper Beech that the State believes are in violation of 

the WVCCPA. See JAOO006 at n 34..However, during the Hearing on Copper Beech's' 

Motion to Dismiss, the State reserved the right to go back and evaluate additional fees if it is 

found that the WVCCPA applies. to residential leases. See JAOO387. 

By failing to define the breadth of the expansion of the WVCCPA, the application of the 

WVCCPA to residential leases would inject uncertainty and instability into the West Virginia 

residential rental market. The State's failure to clearly identify what it believes is a violation of 

the WVCCPA creates uncertainty and instability that will add costs to a residential lease because 

landlords will have no notice as to what constitutes a violation. Landlords will have to protect 

against actions that are in compliance today; but may later be deemed by the State to be in 

violation of the WVCCPA. These are additional costs that cannot reasonably be shouldered by 

the landlord alone, and they will likely be pasged on directly to the residential lessee in the form 

of increased rents. However, if the lessee cannot absorb increased rents that reflect the increased 

cost of compliance, then the increase in cost will negativelY'affect profitability, which will result 

in far reaching negative consequences. to all of the stakeholders in the We~t Virginia residential 

rental market. 
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i. 	 Attempting to help select lessees through additional regulation Oll 

residential leases will result in far reaching negative consequences 
for all stakeholders. 

Unintended consequences often result from the best of intentions. The N ew York City 

residential rental m;:rrket from the late 1960's through the mid-1980's is indicative of the ill 

effects of over-regulating the market to the point of unprofitability. In 1943, the Federal 

government instituted a system of rent controls. After World War n, New York City decided 

to maintain this system. As of 1968, almost seventy percent (70%) of New York City's 

residential rent3I market was privately owned and subject to rent ·contr()ls based (on the actual 

rents registered in 1943. See Ira: S. Lowry, Reforming Rent Control in New York City: The Role. 

ofResearch in Policymaking, 3 POL'y SCI., no. 1, Mar. 1972, at 47, 48. In the late 1~60s, the· 

New York City Office of Rent Control conducted a study to determine the ownership, financing. 

and operating costs of controlled rental housing. The study deternrined that "m8:llY owners of 

rent-controlled buildings were in severe financial straits[.]" [d. at 49. The Rand Institute, and 

other research groups, found that the "pervasive problem was that most owners of controlled 

housing were DDt getting enough revenue to maintain their buildings properly and still earn a 

reasonable return on capital. " Id. 50. Therefore, "[b]y unreasonably restricting revenues, rent 

controlled owners to policies of undermaintenance (sic), creating a flood of business fot code 

enforcement. Code violations, in turn, provided a legal basis for reduction of ceiling rents. " 

[d. at 54. The consequence of regulating the residential rental market to the point of 

unprofitability was a downward spiral of falling revenues and abandoned properties. See Ronald 

Lawson & Reuben B. Johnson III, Tenant Responses .to the urban housing crisis, 1970-1984, in 

THE TENANT MOVEMENT IN NEW YORK CITY, 1904-1984 (Ronald Lawson & Mark D. Naison, 

eds., 1986), http://libcom.orglhistory/chapter-5-tenant-respons~s-urban-housing-crisis-1970-
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1984. Despite attempts to rectify the system, the problem persisted into the 197~s and 1980s 

with larger and larger numbers of residential rental properties being abandoned by their owners 

because they could no longer be profitably maintained. AB a result of this growing trend of 

residential rental property abandonment, "[p]ersistently delinquent buildings were eventually 

taken under City receivership or seized for back taxes, but the City was unable to opetate them 

except at enormous loss." See Lowry, Reforming Rent Control, at 55. As a result, poor 

neighborhoods in New York City experienced a surge in abandoned buildings, fires, absent 

services, unsafe buildings, and the stripping of pipes and appliances from vacant apartments. 

Therefore, the consequence of regulating the residential rental market to the point of 

unprofitability was a self-perpetuating cycle offalling revenues, abandoned properties, and urban 

decay. See Lawson and JohnsOn ill,· Tenant Responses to the urban housing crisis, 1970-i984. 

While the New York City example is about rent control and not the application of 

consumer protections on top of existing regulations, it is demonstrative of the unintentional 

consequences of overregulating the residential rental market to the point of unprofitability. The 

West Virginia economy is currently last in the nation. See Samuel Stebbins, et a1., The States 

With the Best and Worst Economies, 2417 WALL STREET, (June 27, 2017, 7:57 PM) 

http://247wallst.comlspecial-reportl2017/06/27Ithe-states-with-the-best -anet-worst economies 

/2/. West Virginia's current economic condition acts as a de facto rent control system whereby 

the citizens of West Virginia are unable to easily absorb an increase in rental prices. AB early 

as 2012, the poor economy forced many financially struggling Huntingtonians to leave the 

residential rental market for government subsidized low income housing. See Randy Yohe, 

Abandoned Houses in Huntington: "Why So Many?, WSAZ.COM (Apr. 3, 2012, 8:53 PM), 

http://www.wsaz.comlhome/headlines/ Abandoned_Homes _in _Huntingto~Why_So _Many _14 
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6012735.html. As a result, poorer West Virginia communities are already experiencing many 

of the signs-ofurban blight that New York City experienced as a result of rent control in the late 

1960s through the mid-1980s. This includes an increase in abandoned properties, fires in vacant 

properties, drug use, prostitution, and vermin infestation. ld.; see also James E. Casto, National 

Guard Leveling Abandoned Houses, THE STATE JOURNAL, Oast updated Oct. 14, 2012, 5:59 

AM), http://www.tristateupdate.com!story/19542734/national-guard-leveling-abandoned

houses; Andrew Colegrove, Kathry Rob:inson, UPDATE: Demolition begins on vacant 

Huntington- homes, WSAZ.COM (Nov. 2, 2016, 7:48 PM), 

http://www . wsaz. eomfcontent!news/Huntington-city-council-to-vote-on-tearing-down-vacant

houses-396597451.htm1. 

It is the community that must shoulder the burden of a taping residential rental market. 

Local municipalities are aware ~~ there are no laws preventing a landlord from walking away 

from an unprofitable renfal property and leaving the municipality holding the bag. See Yohe, 

AbandonedHouses in HTDZtington. This results in a reduction ofproperty values and tax revenue. 

With the rash of abandoned buildings, local munidpalitie~ are at a want for options. _Tearing 

down an abandoned house can cost on average $7,500.00. See Nicky Walters, Abandoned, 

burned structures concern neighbors in Charleston, WV, TRISTATE UPDATE (last updated May 

3, 2016; 7:14 PM) http://www.tristateupdate;comlstoryJ31766804/abandoned-:burned

structures..:concern-neighbors-in-charieston-wv. The issue of abandoned properties became so 

problematic in Huntington that the National Guard was called in to demolish thirty (30) to forty 

(40) abandoned houses. See Casto, National Guard Leveling Abandoned Houses. 

Adding additional statutory man.dates to the .residential rental market through the 

expansion of the applicability of the WVCCP A will result in an inevitable increase in the cost of 
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business to the landlord without affording the landlord the ability to comparably raise revenue. 

This will lead to an exacerbation of the already worrying trends being experienced in many West 

Virgicla communities. The State· is willing to risk the expansion of these community destroying 

trends without providing the Court with even a cursory discUssion of what the benefit might be 

of extending the WVCCPA to include residential leases. Therefore, because increasing the cost 

ofbusiness through the expansion ofthe WV~CPA will negatively affect an already fragile rental 

market, DTCWV asks the Court to answer the certified question in the negative. 

. 	 . 
ii. 	 Applying the WVCCPA to residential leases will benefit large 

landlords at the expense of smaller landlords. 

Another unintended consequence of applying the WVCCPA to residential leases is the 

creation of a residential market dominated by large landlords. Large lessors will be better 

equipped to distribute the increas~ in operating costs of compliance and legal costs by spreading 

that increase over a larger number of rental units. The clientele of large landIords will also be 

better situated to absorb a rise in rental rates. It will be landlords with only a relative few number 

of units who cannot sufficiently spread the increase in cost over a large enough number of units 

to adequately lessen the impact on their lessees. Expansio~ of the WVCCPA will, therefore, 

lead to either significant rent increases, or create a greater likelihood of unprofitability and 

. 	 . 

market abandonment. Consequently, entities that the State is allegedly trying to regulate with 

the application of the WVCCPA-- i.e., large landlords -- will likely be the ones who benefit the 

most. 

The State should be encouraging private sector investment in West Virginia communities, 

not creating an environnient of economic flight due to the unnecessary overregulation of the 
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residential rental market.9 The State is willing to risk destroying the residential rental market in 

less affluent portions of the state in return for a yet-to-be-defin.ed benefit from applying the 

WVCCP A to residential leases . Therefore, because applying the WVCCP A to residentiaIleases . 

will result, at best, in a monopolistic residential rental market in the more affluent portions of 

the state, or. at worst, the total destruction of the residential rental market in the poorer areas of 

the state, DTCWY asks the Court to answer the certified question in the negative. 

b. 	Applying the WVCCPA to residential leases will hurt those who can least 
afford an increase in rental rates. 

In attempting to help a select population of West Virginia residentiaIlessees, the State is 

risking significant harm to economically marginal lessees. A "wide majority of empirical studies 

.. demonstrate that the more regulated jurisdictions have higher housing costs." See Sanford Ikeda 

and Emily Washington, How LAND-USE REGULATIONS UNDERMINES AFFORDABLE HOUSING 7 

_(Mercatus Center at George Mason University, 2015). This is evidenced by the fact that of the 

top ten (10) most expensive states in which to rent a two-bedroom apartment, six (6) states, 

Maryland, New York, Massachusetts, New Jersey, Connecticut, and- Washington, have court 

decisions applying each state's consumer protection laws to residentiaIleases. See National Low 

Income Housing Coalition, OuT OF REACH 2017. at 12 (2017). 

The expansion of the WVCCPA to include residential leases will have b<:>tb. economic and 

practical implications that will reSl.llt in economically marginal lessees being e~cluded from the 

residential leasing market for no discernable benefit. The· only certain result of expanding the 

. Larger lessors are already ignoring the less prosperous portions of the state for investment If the smaller 
lessors who are located in these less economically prosperous portions ofthe state are forced out ofthe market, I?Ige 
lessors will not be coming in to fill that void. What applying the WVCCPA to residential leases will create is a 
disincentive for investment and expansion, and a lack ofreSidential rental Properties in less economically prosperous 
are~ofthemrure. . 

15 


9 

http:yet-to-be-defin.ed


WVCCPA to include residential leases is an increase in business costs, which will result in those 

costs being passed on to the end user to avoid unprofitability in the business model. While 

obvious, it is worth stating that no one operates a business to lose money. As such, the State 

cannot realistically expect landlords to continue to operate· at a loss. Therefore, beca)lse the 

application of the WVCCPA will result in economically marginal lessees being excluded from 

the n,.arket, nTCWV asks the Court to answer the certified question in the negative. 

i. 	 Applying the WVCCPA to residential leases will result in 
economically marginal lessees being priced out of the market. 

The application of the WVCCPA will disproportionally effect residential lessees who are 

at the bottom of the economic ladder by raising the cost to rent. It is not unreasonable to expect 

that any increase in cost will also economically impact the lessee. The burden of increased 

regulation on the residential rental market "falls disproportionally 0;0. low-income households 

that typically dedicate a higher proportion of their income to housing relative to higher income 

people." See Ikeda and Washington, HowLAND-USE REGULATIONS UNDERMINES AFFORDABLE 

HOUSING, at 5. ~wer income households are less equipped to handle an increase in housing 

costs. Rental households in the lower third of the income range already "spent nearly half of 

the.ir income on housing as of 2014." See Pew Charitable Trusts, HOUSEHOLD ExPENDITURES 

ANDlNcoME,BALANCINGFAMILYFINANCESINTODAY'SECONOMY, (Mar. 2016), at 1. Forrural 

rental households, the cost of leasing is even more extreme, with "[a]pproximately four-fifths of 

low-income rural renters spend[ing] at least 30 percent on housing and one-third spend[ing] 70 

percent or more." See Brian Lego, AN ASSESSMENT OF AFFORDABLE HOUSING IN WEST 

VlRGINIA 2 (1998), http://rri.wvu.edulwp-contentJuploads/2012/12/REU9735.pdf. As far back 
. . 

as the late 1990s, West Virginia households were already seeing their housing costs rising faster 
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than their incomes. [d. That was before the recent downturn in the coal industry. Economically, 


10w-inCQme roral renters in West Virginia have no ability to absorb even a minimal increase in 


rental rates. Having little opportunity to increase their income, the increase in costs associated. 


with expanding the WVCCPA to include residential leases will result in economically marginal 


residential renters simply being pric:ed out of the market. Economically marginal lessees have 


. little margin of error, and any increase in their rent can result in the total economic collapse of 


their households. 

With poor opportunities due to West Virginia's struggling economy, the State wants to 

raise the cost of living on those who can least afford it, with apparently no concern about where 

these economically marginal lessees will go if they are fmancially unable to participate in the 

market. With its request for the application of the WVCCPA to residential leases, the State 

appears willing to sacrifice West Virginia citizens who are marginally economically viable for 

an unknown benefit. Therefore, because applying the WVCCPA to residential leases will price 

economically marginal lessees out of the market, nTCWV asks the Court to answer the certified 

question in the negative. 

n. 	 Applying the WVCCPA to the residential leasing market will 
result in economically marginal lessees being excluded from the 
market due to being determined to be too high of a financial risk. 

Expanding the WVCCPA to include residential leases will make the collection of 

delinquent rent, among other activities, significantly more costly because of the compliance 

concerns the landlord will have in relation to complaince. This will delay the landlords ability 
. 	 . 

to collect back rent, and will e;xtend the eviction process. This is despite the fact that there are 

already sufficient protections in place to protect lessees from ab~sive lessors. See footnote 5, 

supra. 	The result ~ a loss in opportunity costs to landlords because rental units cannot be vacated 
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and leased to ·a paying lessee. Additionally, once eviction proceedings begin, the landlord, 

having' already lost critical revenue due to the loss of rent, will now have to contend with the 

risk and expense of possible litigfl,tion born by'the expanded application of the WYCCPA.10 

Practically speaking, if it becomes more expensIve and risky to lease to residential lessees 

who are more likely to default on their rental obligations, then landlords will take actions to 

lessen that expense and risk. Landlords will work at the beginning of the lease relationship to 

limit that risk, such as basing leasing decisions on credit checks and employment histories, and 

not leasing to economically marginal lessees who have a greater risk of falling behind oJ? lease 

payments. Consequently, if economically marginal lessees are not financially barred from 

entering the market, then they will simply be excluded from the market in an attempt to alleviate 

risk. 

The State runs the risk of destroying the low income residential rental market for no 

discernable benefit. Therefore, because applying the WVCCPA to residential leases may result 

in economically marginal lessees being excluded from the residential leasing market entirely. 

OTCWV asks the Court to answer the certified question in the negative. 

iii. The State ignores the impact applying the WVCCPA to 
residential leases will have on non-profits providing low-income 

. housing. ' 

An issue that has not been addressed by the State is whether the WVCCPA will be applied 

to non-profit organizations that provide low income housing to those in need. Relying on 

This is not a hyperbolic claim made to inflame the passions of the COUlt With the fee shifting provisions 
included in the WVCCPA, even a perceived infraction of the WVCCPA may become a profitable endeavor for an 
enterprising attorney. See W. Va. Code § 46A-5-101. This is especially true since the State has failed to define what 
exactly would constitute a violation ofthe WVCCP A. Therefore, the lessor not only has to pay the cost ofdefending 
against what may be a frivolous WVCCPA claim; but ifit is found that a previously undefined action now constitutes 
a violation ofthe WVCCP A, the lessor also has to pay for the cost ofprosecution. In the face ofthe cost oftrying to 
comply with the WVCCPA, along with the economic risk$ of even a minor transgression, lessors may just decide to 
leave the market entirely and invest in other less risky investments. ' 
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donations and government grants, the increased cost ofWVCCPA compliance may be financially 

prohl"bitlve. If the WVCCPA does apply to these organizations, then ~at may eliminate one of 

the only options left open to the economically marginal lessee who has been excluded from :the 

private residential rental market. The State appears to be willing to risk the expulsion of a large 

number of weSt Virginia citizens from the West Virginia rental market for a yet to be defined 

benefit. Therefore, because the State failed to contemplate the i,ssue of applicability of the 

WVCCPA to non-profits providing low-:income housing, nTCWV asks the Court to answer the 

certified question in the negative. 

iv. 	 Having been excluded from the market for either economic or 
practical reasons,economically marginal lessees will be left with 
I.i.Dlited housing options. 

Expanding the WVCCPA to include 1;esidentialleases will have a: much different impact 

on Copper Beech's lessees than it will have on the economically marginal lessees the State is 

currently ignoring. If a lessee does not like Copper Beech's fees, he or she has the freedom to. 

contract with a different landlord who does not charge those fees. With the application of the 

WVCCPA, those other options m~y simply disappear, leaving Copper Beech as the lessee's only 

option, at a now increased rent. Therefore, the impact on a typical Copper Beech lessee will 

likely only be an economic ,!ne. 

However, the impact on economically marginal lessees is considerably more significant 

because their leas:ing options may be completely eliminated. Not all portions of West Virginia 

have the economic variety that Morgantown enjoys. The economically marginal lessee may live 

in a portion of the state where the residential leasing market is already limited due to 

demographics or economics. Therefore, an increase in costs as a result of the application ot"the 

WVCCPA may drive the limited number of landlords in those portions of the state out of the 
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market entirely. The result is that the economically marginal lessee will have nowhere else to 

turn because either they are priced out of the market or simply pushed out of the market because 

they are too high of a financial risk -- if a residential rental market continues to exist in his or 

her community at all. 

Having been pushed out of the market; these people do not simply disappear. They still 

require housing. The question becomes where do these economically marginal lessees go to get 

housing? In the absence of a private market and charitable solutions, the only remaining options 

include governmental subsidized housing or homelessness. Both are undesirable and increase 

the cost to the State, yet" they demonstrate ,the unintended consequences of the State's best 

intentions. The State ignores these risks in an effort to achieve some yet to be defined benefit. 

Therefore, because applying the WVCCPA to residential leases will leave economically marginal 

lessees excluded from tb.e residential rental ,market, ,DTCWV asks the Court to answer the 

certified question in the negative. 

IV. CONCLUSION 

, WHEREFORE, "based on the foregoing, because of the unintended consequences that 

will result from the application of the WVCCPA to residential leases, DTCWV asks the Court 

to answer the certified question in the negative. 
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