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INTRODUCTION AND SUMMARY OF THE ARGUMENT 


On December 2, 2012, Michael and Sarah Magee were arrested outside Mardi Gras 

Casino & Resort following an altercation at the casino bar. The Magees contend that they were 

simply drinking at the bar as part of a company Christmas party when they were abruptly 

removed from the premises ''with no notice of why or what [they] had done to receive such 

treatment" (JAOOS -,r. 13}--a claim that, while properly taken as true for purposes of a motion to 

dismiss, is nonetheless flatly contradicted by security camera footage of the incident. 

On December 23, 2014 - more than two years after the fact - the Magees filed this 

lawsuit, claiming that Mardi Gras and its security guard, Dallas Nelson, were negligent for 

failing to escort them to their hotel room and for calling the police. (JA003-JA008.) They 

apparently contend that because they were guests at the on-site hotel, the Casino had a duty not 

to report their conduct. (JA006 -,r-,r 27-32.) By reporting them to the authorities, the Magees claim 

that Mardi Gras and Mr. Nelson caused the Nitro Police Department to arrest them and violate 

their civil rights, leading to unspecified physical injuries as well as pain, suffering, and 

humiliation. (ld) 

There is no dispute that the Magees' claims accrued on December 2,2012, nor that they 

failed to file their complaint within two years of that date. Instead, the Magees argue that they 

should be given the benefit of the tolling provision found in West Virginia Code § 55-17-3

despite the fact that this provision applies only to state agency defendants. Neither Mardi Gras 

nor Mr. Nelson is a government entity entitled to notice under the statute. 

Nothing in the Code itself supports extending the state notice tolling provision to private 

defendants, and Petitioners have provided no case law that supports this strange reading of the 



statute. The Circuit Court was correct in applying the plain language of § 55-17-3 and declining 

to extend the state notice tolling provision to claims against private defendants. 

STATEMENT OF THE CASE 

According to the complaint, Michael and Sarah Magee were guests at a company 

Christmas party held at Mardi Gras Casino & Resort on December 2,2012. (JA003-JA008.) The 

Magees claim that they were at the bar in the casino when Mrs. Magee left to use the restroom. 

(Id ~ 11-12.) While Mrs. Magee was in the restroom, Mr. Magee asserts that he was approached 

by Dallas Nelson, a security guard for Mardi Gras, and removed from the Casino, allegedly 

''with no notice of why or what he had done to receive such treatment." (Id. ~ 13.) The 

Complaint further alleges that Mr. Nelson called the Nitro Police Department to report a 

disturbance, which eventually led to the Magees' arrest outside of the casino. (Id ~ 14-15.) 

The Magees have sued the City of Nitro, the Nitro Police Department, C.A. Greene, and 

the West Virginia Regional Jail Authority under several legal theories, claiming that each had a 

hand in their allegedly wrongful arrest and in violating their civil rights. They also sued Racing 

Corporation of West Virginia (d/b/a Mardi Gras Casino & Resort) ("Mardi Gras") and security 

guard Dallas Nelson, alleging that both Mardi Gras and Mr. Nelson were negligent in removing 

them from the Casino and in calling the Nitro Police. (ld. ~~ 28-32.) The Magees claim that their 

removal from the hotel and the phone call to the police reporting a disturbance caused their false 

arrest, violation of their civil rights, and unspecified physical injuries, pain, suffering, 

embarrassment, and humiliation. (ld ~ 32.) 
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On December 23, 2014, the Magees filed their three-count complaint naming SIX 

defendants. Only Count I, a negligence claim, was brought against Mr. Nelson and Mardi Gras. 

(Id. ~~ 27-32.) On April 28, 2015, Mardi Gras and Dallas Nelson filed a Motion to Dismiss. 

Plaintiff did not respond to the motion, and took no further action to prosecute the case. (JAl13.) 

At all times during these proceedings, the Magees were represented by counsel. 

On July 5, 2016, after more than a year of inactivity, the Court issued a Rule 41(b) Notice 

directing the Magees to provide good cause why the case should not be dismissed for lack of 

prosecution. (ld) The Magees then filed a Motion to Reinstate, which the Court construed as a 

response in opposition to Rule 41 (b) Dismissal. (ld) The Motion to Reinstate provided no 

explanation for the prolonged delayed. Defendants filed a response, arguing that the Magees had 

not made the required showing of good cause, and that the case should be dismissed for failure to 

prosecute. The Magees then filed a Reply, stating that they had not pursued the litigation due to a 

high-risk pregnancy. (Id) 

On November 10,2016, the Circuit Court held a hearing on both Petitioners' Motion to 

Reinstate and Respondents' Motion to Dismiss. (JAl14-15.) At the hearing, the City ofNitro and 

C.A. Greene joined the Motion to Dismiss, arguing that the claims against them were also 

covered by one- and two-year statute of limitations and not subject to the state notice tolling 

provision in West Virginia Code § 55-17-3. (JAl15.) As a state agency subject to the tolling 

provision, the West Virginia Regional Jail Authority did not join the motion. (JA116.) 

STATEMENT REGARDING ORAL ARGUMENT 

This case involves the straightforward application of a West Virginia statute. The facts 

and legal arguments are adequately presented in the briefs and on the record on appeal, and that 

the decisional process will not be significantly aided by oral argument. 
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ST ANDARD OF REVIEW 


"Appellate review of a circuit court's order granting a motion to dismiss a complaint is de 

novo." SyI. Pt. 1, Posey v. City ofBuckhannon, 228 W. Va. 612, 723 S.E.2d 842 (2012) (citing 

Syl. Pt. 2, State ex reI McGraw v. Scott Runyan Pontiac-Buick, 194 W. Va. 770,461 S.E.2d 516 

(1995)). 

ARGUMENT 

I. 	 The Circuit Court correctly declined to extend the tolling provision ofW. Va. 
Code § 55-17-3(a)(2) beyond its plain meaning. 

Under West Virginia law, a negligence claim must be filed within two y~¥s_ 9i i1~ 

accrual. W. Va. Code § 55-2-12. It is undisputed that that did not happen in this case. The fact 

that the claim accrued on December 2, 2012, was apparent from the face of the complaint, and 

Petitioners have not argued that they were entitled to the benefit of the discovery rule or that any 

fraudulent concealment occurred. Instead, Petitioners claim that the Circuit Court should have 

extended the tolling provision of West Virginia Code § 55-17-3(a)(2) to Mardi Gras and Mr. 

Nelson - even though they are private defendants. This claim fails because the plain language of 

the statute applies only to claims against state agencies. 

A. Section 55-17-1 et seq., does not apply to claims against private defendants. 

Section 55-17-1 et seq. is entitled "Procedures for Certain Actions on Behalf of or 

Against the State" ("The Act"). The plain language of the statute only applies to claims on behalf 

of or against state agencies. The legislative purpose of the Act is described in § 55-17-1: 

The Legislature finds that there are numerous actions, suits, and proceedings filed 
against the state government agencies and officials that may affect the public 
interest .... Government agencies and their officials require more notice of these 
actions and time to respond to them and the Legislature requires more timely 
information regarding these actions, all in order to protect the public interest. 
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w. Va. Code § 55-17-1(a) (in part). Nothing in this section suggests that the legislature intended 

the Act's procedures to apply to claims both by and against private parties. This Court has 

recognized these limitations: "The Act defines the terms 'action', 'government agency' and 

'judgment' so that the procedures apply to only those claims filed in state courts seeking 

specific types of relief against certain executive branch agencies." Motto v. CSX Transp. Inc., 

220 W. Va. 412, 416, 647 S.E.2d 848,852 (2007) (emphasis added). 

For purposes of the Act: '''Government agency' means a constitutional officer or other 

public official named as a defendant or respondent in his or her official capacity, or a 

department, division, bureau, board, commission or other agency or instrumentality within the 

executive branch of state government that has the capacity to sue or be sued." W. Va. Code § 55

17-2(1). Neither Mardi Gras nor Mr. Nelson fall within this definition. 

Petitioners argue, nonetheless, that the claims against the private defendants were tolled 

by § 55-17-3(a)(2) of the Act. Under the Act, a party instituting an action against a government 

agency must provide both the agency's chief officer and the attorney general with written notice 

at least thirty days prior to filing suit. W. Va. Code § 55-17-3(a). The applicable statute of 

limitations is then tolled for thirty days.ld. § 55-17-3(a)(2) provides: 

The written notice to the chief officer of the government agency and the Attorney 
General required by subdivision (1) of this subsection is considered to be 
provided on the date of mailing of the notice by certified mail, return receipt 
requested. If the written notice is provided to the chief officer of the 'government 
agency as required by subdivision (1) ofthis subsection, any applicable statute of 
limitations is tolled for thirty days from the date the notice is provided and, if 
received by the government agency as evidenced by the return receipt of the 
certified mail, for thirty days from the date of the returned receipt. 

W. Va. Code § 55-17-3(a)(2) (emphasis added). 

Petitioners argue that the word "any" supports their claim for extension of the tolling 

provision to private defendants. But use of the word "any" does not suggest that the legislature 
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intended to toll any possible statute of limitations against any possible defendant. Instead, when 

read in context, the word "any" applies specifically to "any applicable statute of limitations" - in 

other words, any statute of limitations that applies to the state agencies subject to the notice 

provision. See id. (referring to "any applicable statute of limitations); Motto, 220 W. Va. at 416 

(noting that the Act's procedures only apply to claims against certain state agencies). Petitioners' 

attempt to pluck a single word from statute ("any") to cast doubt on the meaning of the whole is 

contrary to "a fundamental principle of statutory construction that the meaning of a word cannot 

be determined in isolation, but it must be drawn from the context in which it is used." W. Va. 

Health Care Cost Review Auth. v. Boone Mem'l Hasp., 196 W.Va. 326, 338, 472 S.E.2d 411, 

423 (1996). This attempt to manufacture ambiguity where it does not exist must be rejected. 

The plain language reading is consistent with the analysis of other courts applying similar 

government pre-suit notice statutes. For example, in Ganser-Heibel v. Chavallo Complex, LLC, 

the court considered very similar factual circumstances and concluded that the tolling provision 

only applied to the government defendants. 173 Wash. App. 148, 293 P.3d 1234 (2013). In 

Ganser-Heibel, a plaintiff injured at a hospital sued both the public hospital district and the 

private entity that owned the health center where the injury occurred. ld. The plaintiff argued 

that, because a government entity was a party to the case, the statute of limitations for all of the 

claims in the case were tolled by the pre-suit notice statute. ld. Like the West Virginia statute, the 

Washington tolling provision refers generally to the "applicable" statute of limitations. ld. at 

1236. The court held that while the tolling statute "may have tolled the statute of limitations 

governing [the plaintiffs] tort claims against the local government entity, KPHD, it could not 

toll the statute of limitations governing any of her claims against the nongovernment party." ld. 

at 152. Accordingly, the plaintiffs claims against the private entity were time barred. 
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Here, as in Ganser-Heibel, the notice prOVISIOn applies only to claims against 

governmental entities. See Motto, 220 W. Va. at 416 (explaining that the procedures of the Act 

"apply to only those claims ... against certain executive branch agencies"). There is simply no 

justification for extending the statutory tolling provision to claims against private defendants 

who are not entitled to - and who, in this case did not receive - pre-suit notice. See id.; Ganser

Heibel, 239 P.3d 1234 (Wash. App. 2013) (declining to extend governmental tolling provision to 

private defendants). 

B. Petitioners' policy concerns cannot overcome the plain language of the Act. 

Next, Petitioners ask the Court to construe the tolling provision in § 55-17-3 to include 

claims against private parties when they are joined with government defendants. Petitioners 

contend that such an interpretation is necessary in order to avoid fragmented litigation. 

At the outset, Petitioners' policy concerns are irrelevant because the plain language of the 

Act applies only to claims against state agencies. "Where the language of a statute is free from 

ambiguity, its plain meaning is to be accepted and applied without resort to int~rpretation." Syl. 

Pt. 2, Crockett v. Andrews, 153 W. Va. 714, 172 S.E.2d 384 (1970). "This Court does not sit as a 

superlegislature, commissioned to pass upon the political, social, economic or scientific merits of 

statutes pertaining to proper subjects of legislation." Syl. Pt. 5, State v. Butler, -- W. Va. --, -

S.E.2d --, 2017 WL 1905948 (May 9, 2017). 

Even if the Court were to consider Petitioners' policy concerns about fragmented 

litigation, they are not sound. A party wishing to sue both a government defendant and a privat~ 

defendant can avoid the problem altogether by either suing both parties together, prior to the 

expiration of the earlier statute of limitations, or by suing the private defendants within the 

shorter period and then joining the government defendants later on. Requiring this is no different 
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than what is required in any other case - a party who wishes to file contract and negligence 

claims in the same civil action still must comply with the shorter statute of limitations for the tort 

claim. 

At the same time, Petitioners' proposed interpretation would permit a plaintiff to extend a 

statute of limitations against any defendant, unilaterally and without any notice, by simply 

joining a government defendant in the same lawsuit. Nothing in the statute suggests the 

legislature intended this result, and Petitioners have failed to cite a single case supporting this 

interpretation. 

Like the Act itself, the tolling provision in § 55-17-3 is limited to "only those claims filed 

in state courts seeking specific types of relief against certain executive branch agencies." Motto 

v. CSX Transp. Inc., 220 W. Va. at 416. It is undisputed that Mardi Gras and Dallas Nelson are 

not state agencies. The Court should decline to re-write the tolling provision to include them, and 

should instead affirm the decision of the Circuit Court dismissing the claims against them as time 

barred. 

II. 	 Even if the tolling provision applied to private defendants, the Circuit Court 
correctly dismissed the claims against Mardi Gras and Mr. Nelson because the 
complaint fails to state a claim against them. 

Even if Plaintiffs had timely filed their complaint against Mardi Gras and Mr. Nelson, the 

Circuit Court was nonetheless correct in dismissing the claims against them because the 

complaint failed to state a cognizable negligence claim. Although the Circuit Court did not reach 

this question, this Court may affirm on this additional ground. See Syl. Pt. 4, NC v. WR.C, 173 

W. Va. 434, 435,317 S.E.2d 793, 794 (1984) ("This Court may, on appeal, affirm the judgment 

of the lower court when it appears that such judgment is correct on any legal ground disclosed by 

the record, regardless of the ground, reason or theory assigned by the lower court as the basis for 

itsjudgment.") (citing Syl. pt. 3, Barnell v. Wolfolk, 149 W.Va. 246,140 S.E.2d 466 (1965». 
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The only claim brought against these defendants was for negligence. (JA006 ~~ 27-32.) 

Under West Virginia law, a plaintiff seeking damages for negligence "must prove that the 

defendant owed the plaintiff some duty of care; that by some act or omission the defendant 

breached that duty; and that the act or omission proximately caused some injury to the plaintiff 

that is compensable by damages." Hersh v. E-T Ents., Ltd. Partnership, 232 W. Va. 305, 310, 

752 S.E.2d 336,341 (2013) (superseded by statute on other grounds as recognized in Tug Valley 

Pharmacy, LLC v. All Plaintiffs Below in Mingo County, 235 W. Va. 283, 291 n. 12 (2015)). "In 

order to prove actionable negligence there must be shown a duty on the part of the person 

charged with negligence and a breach of such duty." Syl. Pt. 2, Atkinson v. Harman, 151 W. Va. 

1025, 1025, 158 S.E.2d 169, 171 (1967); see also Pied Piper, Inc. v. Datanational Corp., 901 F. 

Supp. 212 (S.D. W. Va. 1995) (granting motion to dismiss negligence complaint where no duty 

was alleged or shown). The existence of a legal duty is a question of law for the court. See Syl. 

Pt. 5,Aikens v. Debow, 208 W. Va. 486, 488, 541 S.E.2d 576,578 (2000). 

In this case, the Magees cannot state a claim for negligence because they cannot show 

that Mardi Gras and Mr. Nelson owed them a duty to prevent their arrest or to refrain from 

reporting the disturbance at the casino bar to the police. Even taking all of the facts pled in the 

complaint as true, Plaintiffs have still failed to state a valid claim for negligence. Dismissal was 

therefore proper for this additional reason. 

Conclusion 


For these reasons, the Circuit Court should be affirmed. 
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