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DEC G 9 2010 
IN THE CIRCUIT COURT OF KANAWHA COUNT\!;-WEST VIRGINIA 

SARAH E. MAGEE and MICHAEL T. 
MAGEE, husband and wife, 

Plaintiffs, 

v. Civil Action No.: 14-C-2234 
Judge Jennifer Bailey 

RACING CORPORATION OF WEST VIRGINIA 
d/b/a MARDI GRAS CASINO & RESORT, a Michigan 
Corporation, DALLAS NELSON, CITY OF NITRO, 
NITRO POLICE DEPARTlVlENT, C.A. GREENE, and 
THE WEST VIRGINIA REGIONAL JAIL AUTHORITY, 

Defendants. 

ORDER GRANTING PLAINTIFFS' MOTION TO REINSTATE AND 
GRANTING DEFENDANTS RACING CORPORATION OF WEST VIRGINIA AND 

DALLAS NELSON'S MOTION TO DISMISS 

On November 10, 2016, the Court held a hearing on Plaintiffs' Motion to Reinstate and 

Defendants Racing Corporation of West Virginia (d/b/a Mardi Gras Casino & Resort) and Dallas 

Nelson's Motion to Dismiss. For the reasons stated on the record at the hearing and below, both 

Motions are GRANTED. The Court's Rule 41 Notice is set aside, and the case against the West 

Virginia Regional Jail Authority may be maintained on this Court's docket. The claims against -
Racing Corporation of West Virginia d/b/a Mardi Gras Casino & Resort, Dallas Nelson, the City 

ofNitro, the Nitro Police Department, and C.A. Greene are DISMISSED with prejudice. 

BACKGROUND 

This case arises from an incident that took place at the Mardi Gras Casino & Resort on 

December 2,2012. (CompI. ~~ 9-26.) According to the Complaint, Plaintiff Michael Magee was 

at the casino bar when he was approached by security guard Dallas Nelson and removed from the 

establishment. (Id. ~~ 11-13.) The Complaint further alleges that Mr. Nelson called the Nitro 
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Police Department to report a disturbance, which eventually led to the Magees' arrest outside of 

the casino. (Id ~~ 14-15.) The Magees claim that as a result of their arrest, they were injured and 

their civil rights were violated. (CompI. ~ 32.) 

The Magees sued the City of Nitro, the Nitro Police Department, c.A. Greene, and the 

West Virginia Regional Jail Authority under several legal theories, claiming that each had a hand 

in their allegedly wrongful arrest and in violating their civil rights. They have also sued Racing 

Corporation of West Virginia (d/b/a Mardi Gras Casino & Resort) ("Mardi Gras") and security 

guard Dallas Nelson, claiming that Mardi Gras and Mr. Nelson were negligent in removing them 

from the Casino and in calling the Nitro Police. (ld. ~~ 28-32.) 

I. PLAINTIFFS' MOTION TO REINSTATE 

Plaintiffs filed their Complaint on December 23,2014. On Apri128, 2015, Mardi Gras 

and Dallas Nelson filed a Motion to Dismiss. Plaintiffs did not respond to the motion, and did 

not take any other action to prosecute the case. 

On July 5,2016, after more than a year of inactivity, the Court issued a Rule 41 (b) 

Notice. The Notice directed Plaintiffs to provide good cause why the case should not be 

dismissed for lack ofprosecution. Plaintiffs then filed a Motion to Reinstate, I which Defendants 

opposed on the grounds that Plaintiffs had not made the required showing ofgood cause. 

Plaintiffs filed a Reply, stating that Mrs. Magee had had a high-risk pregnancy and that they had 

not actively pursued litigation during her pregnancy. (PIs.' Reply to Mot. to Reinstate, ~ 1-4.) 

The Court notes that this case had not been dismissed from the docket when Plaintiffs' 
filed their Motion to Reinstate. The Court will therefore construe Plaintiffs' Motion to Reinstate 
as a response in opposition to Rule 41(b) dismissal. 
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The Court held a hearing on the motion on November 10,2016. For the reasons stated on 

the record at the hearing and good cause shown, the Court GRANTS Plaintiffs' Motion to 

Reinstate and ORDERS that the Rule 41 Notice is set aside. 

II. DEFENDANTS' MOTION TO DISMISS 

Defendants Mardi Gras Casino & Resort and Dallas Nelson have filed a Motion to 

Dismiss, arguing (l) the claims against them were barred by the statute of limitations, and (2) 

that the Complaint fails to state a claim upon which relief could be granted because Mardi Gras 

and Mr. Nelson had no legal duty to refrain from calling the police. Plaintiffs did not file a 

response to the motion. 

Defendants flrst argue that the claims against them are barred by the statute of 

limitations. This Court applies a flve-step analysis to determine whether a cause of action is 

time-barred: 

. . .. First, the court should identify the applicable statute of limitation for 
each cause of action. Second, the court (or if questions of material fact 
exist, the jury) should identify when the requisite elements of the cause of 
action occurred. Third, the discovery rule should be applied to determine 
when the statute of limitations began to run by determining when the 
plaintiff knew, or by the exercise of reasonable diligence should have 
known, of the elements of a possible cause of action. . .. Fourth, if the 
plaintiff is not entitled to the benefit of the discovery rule, then determine 
whether the defendant fraudulently concealed facts that prevented the 
plaintiff from discovering or pursuing the potential cause of action. . . . 
And fifth, the court or the jury should determine if the statute of limitation 
period was arrested by some other tolling doctrine .... 

Syl. Pt. 5, Dunn v. Rockwell, 225 W. Va. 43, 689 S.E.2d 255 (2009). 

West Virginia has a two-year statute oflimitations for negligence claims. W. Va. Code 

§ 55-2-12; see also, e.g., Trafalgar House Const., Inc. v. ZMM, Inc., 211 W. Va. 578,583,567 

S.E.2d 294 (2002) ("Under West Virginia law claims for negligence ... are governed by a two

year statute oflimitation.") (citing W. Va. Code § 55-2-12). 
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In this case, the only claims pled against Mardi Gras and Dallas Nelson are for 

negligence. (Compi. ~~ 27-32.) The applicable statute oflimitations for negligence claims is two 

years. See W. Va. Code § 55-2-12; Trafalgar House Const., Inc., 211 W. Va. at 583 (noting that 

the statute oflimitations for negligence is two years). According to the facts alleged in the 

Complaint, any claims against Mardi Gras and Dallas Nelson would have accrued on December 

2,2012, the date on which Mr. and Mrs. Magee were allegedly removed from Mardi Gras and 

arrested. (Compi. ~ 2.) The Complaint alleges that the Magees were present for the events that 

occurred on December 2,2012, and they have not claimed that the discovery rule applies or that 

the facts were fraudulently concealed from them. (Id. ~~ 9-26.) Their claims are therefore time 

barred unless a tolling provision applies. 

Plaintiffs did not file a response to the Motion to Dismiss, but argued at the November 10 

hearing that the tolling provision in West Virginia Code § 55-17-3 should be construed to extend 

the statute oflimitations against all defendants by thirty days. Section 55-17-3 requires a plaintiff 

to provide pre-suit notice prior to filing a complaint against a government agency defendant. 

When a plaintiff provides such notice, the statute of limitations is tolled for thirty days. W. Va. 

Code § 55-17-3(a)(2). By its terms, the section only applies to actions "against a government 

agency." See W. Va. Code § 55-17-3(a)(1). It does not apply to non-government defendants such 

as Mardi Gras, Mr. Nelson, the City ofNitro, and C.A. Greene. Because the statute of limitations 

was not tolled with respect to the non-state government defendants, the claims against them are 

time barred. 

At the hearing, the City ofNitro and C.A. Greene joined the Motion to Dismiss, arguing 

that the claims against them are also covered by one- and two-year statute oflimitations. The 

statute oflimitations for a personal injury action is also two years. W. Va. Code § 55-2-12. 
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Meanwhile, ''torts such as ... false arrest ... take the one-year statute of limitations set forth in 

West Virginia Code § 55-2-12(c)." Wilt v. State Auto. Mut. Ins. Co., 203 W. Va. 165, 170506 

S.E.2d 608, 613 (1998). Because the City ofNitro and C.A. Greene are not state entities and are 

not subject to the notice provision in West Virginia Code § 55-17-3, the claims against them are 

also time barred.2 

Even taking all facts in the light most favorable to the Plaintiffs, the claims against Mardi 

Gras, Mr. Nelson, the City ofNitro, and C.A. Greene are barred by the statute of limitations. For 

these reasons, Plaintiffs Motion to Reinstate is GRANTED. Defendants Racing Corporation of 

West Virginia d/b/a Mardi Gras Casino & Resort and Dallas Nelson's Motion to Dismiss is also 

GRANTED. The Court's Rule 41 Notice is hereby set aside. The claims against Racing 

Corporation of West Virginia d/b/a Mardi Gras Casino & Resort, Dallas Nelson, the City of 

Nitro, and C.A. Greene are hereby DISMISSED with/prejudice. ~'vriif'lro J- ~~~~ 
r J uowYh~ ~ ~J~~V"C-4>. 

~e CIeril is directed to send a certified copy of this Order to counsel listed below. 


DATED:- ~~~2016. 

2 The West Virginia Regional Jail Authority acknowledged at the hearing that it is a state 
agency subject to the tolling provision, and did not join the Motion to Dismiss. 
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PREPARED BY: 

~SB#11733)
Bailey & Glasser LLP 
209 Capitol Street 
Charleston, WV 25301 
304-345-6555 - telephone 
304-342-1110 - facsimile 
msattler@baileyglasser.com 
Counselfor Racing Corporation ofWest Virginia 
d/b/a Mardi Gras Casino & Resort and Dallas Nelson 
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