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m. STATEMENT OF THE CASE. 

A. Introduction. 

Ostensibly, this appeal represents a challenge by Petitioner West Virginia Department of 

Transportation, Division of Highways ("WVDOH") to the decision of the Circuit Court of 

Tucker County, West Virginia ("Circuit Court") to admit the reports and testimony of experts 

testifying on behalf of Respondent CDS Family Trust, LLC ("CDS") in a condemnation 

proceeding. As detailed below, however, the real thrust of the WVDOH's complaint is that 

CDS' expert witnesses -- each of whom was more than qualified in their respective fields of 

expertise -- were permitted to testify that a part of the CDS property had a "highest and best" use 

as a "mitigation bank," the very same purpose for which it was taken by the WVDOH. 

Notably, whether West Virginia law permits a property to have its "highest and best use" 

as a mitigation bank was not the subject of a pretrial motion by the WVDOH. Nor did the 

WVDOH seek to prohibit the introduction of evidence of mitigation banking as a potential 

"highest and best use" thorough a limiting jury instruction. This may be due to the fact that 

WVDOH condemned the property in order to use it for this very purpose. Thus, the WVDOH 

now attempts to raise the issue indirectly by claiming that CDS' expert witnesses should not 

have been permitted to testify about mitigation banking. In short, without having established any 

true basis for appealing this issue, the WVDOH seeks an advisory opinion on whether mitigation 

banking can ever be considered a "highest and best use" for property in condemnation 

proceedings in West Virginia. 

B. Condemnation of the CDS Property. 

The WVDOH instituted this action under the expedited condemnation process in W. Va. 

Code § 54-2-14a on November 30, 2011, by filing a Condemnation Petition against CDS which 
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sought to take 123.51 acres of property owned by CDS (the "Take Property") located in Tucker 

County, West Virginia. A.R. 4-11 (Complaint, ~ 5).1 The Take Property is part of a larger tract of 

land owned by CDS comprised of approximately 772 acres (the "CDS Property"). A.R. 250, 

376? The public purpose of the taking was to facilitate the construction of "Corridor H," a 140

mile stretch of interstate highway being built from Weston, West Virginia, to futerstate 81 in 

Virginia. A.R. 3-4 (Complaint, ~ 2); Tr., pp. 86-87.3 The date of the taking ("Date of Take") was 

determined to be March 20, 2012, the date of entry of the Circuit Court's Order Granting to the 

State Defeasible Title to the Take Property. A.R. 15-24. 

Importantly, however, Corridor H will not run through the Take Property. Rather, 

WVDOH condemned the Take Property in order to allow the WVDOH to dedicate the wetlands 

and streams on the property as "mitigation" for the adverse environmental effects caused by the 

construction of Corridor H. Tr., pp. 85-89. As summarized below, such compensatory mitigation 

was a prerequisite to the issuance of permits to the WVDOH under Section 404 of the federal 

Clean Water Act, which permits were required before the WVDOH could legally place fill into 

the various wetlands and streams in the path of Corridor H. Tr., pp. 74, 77, 80, 100-101.4 If the 

WVDOH had not been able to condemn the Take Property for purposes of providing mitigation 

for the loss of "waters of the United States" caused by that construction, it would have been 

1 References to the Appendix Record-the contents ofwhich were agreed to by the parties-are set forth 
as "A.R. " 
2 The CDS Property is sometimes referred to as "Parcel 4." WVDOH Appraiser Kent Kesecker estimated 
that the entire property comprises 778.49 acres, while CDS Appraiser Douglas Wise pegged its size at 
772.51 acres. Both agreed that the size ofthe Take is 123.51 acres. A.R. 250, 370, 376; Tr., p. 435. 

3 The transcript ofthe trial in this matter (held on June 21 - 23,2016) comprises the entirety ofVolume II 

ofthe Appendix Record, but that volume does not contain Appendix Record page numbering. Therefore, 

references to the trial testimony will be provided by page numbers of the transcript. 

4 A total of37 acres ofwetlands and over 130,000 linear feet of streams will be adversely affected by the 

construction of Corridor H in West Virginia. Tr., pp. 87-90. 
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forced to either purchase mitigation credits from a privately owned mitigation bank or find some 

other property on which to create its own mitigation project. Tr., pp. 81-83; 33 C.F.R. § 332.3. 

The trial before the Circuit Court in this matter, therefore, centered on the value of the 

Take Property -- property that the WVDOH had condemned in order to use as mitigation in order 

to obtain a Section 404 Permit to construct Corridor H. 

C. 	 Section 404 Permits and Compensatory Mitigation under the Federal Clean 
Water Act. 

1. The Federal Clean Water Act and Section 404 Permitting. 

The federal Clean Water Act, 33 U.S.C. §§ 1251-1387 ("CWA"), was enacted in 1972 

for the purpose of maintaining ''the chemical, physical, and biological integrity of the Nation's 

waters." 33 U.S.C. § 1251. It generally prohibits the unpermitted discharge of any pollutant into 

"navigable waters," a term that is statutorily defined to include all ''waters of the United States." 

33 U.S.C. §1362(7). Because the phrase "waters of the United States" is undefined in the CWA, 

the Corps has defined it by regulation, to include, inter alia, wetlands and intermittent streams. 

See 33 C.F.R. § 328.3(a)(3), (a)(7). 

Section 404 of the CWA, 33 U.S.C § 1344, addresses the issuance of one of two types of 

permits (known as a "Section 404 Permit") that may be used to overcome the CWA's general 

prohibition against discharges to waters of the United States.5 A Section 404 Permit is required 

whenever a proposed activity involves a discharge (or placement) of "dredged or fill material" 

into waters of the United States. 33 U.S.C § 1344(a). Such a permit must be obtained before any 

5 Issuance of a permit under the CWA's National Pollutant Discharge Elimination System (''NPDES'') 
permit program, established under Section 402, 33 U.S.C. § 1342, is a second way of overcoming the 
CWA's general prohibition against discharge of any pollutant into waters ofthe United States without a 
permit. The NPDES program authorizes the issuance ofpermits to regulate the quantity ofpollutants in 
wastewater discharges from industrial and municipal facilities, and in collected stormwater nmoff. 33 
U.S.C. § 1342. 
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placement of fill material into jurisdictional waters occurs.. Persons who are found responsible 

for unauthorized discharges may face administrative orders to comply, civil penalties of as much 

as $37,500 per day per violation, and court-ordered injunctive relief. See Sackett v. E.P.A., 566 

U.S. _, 132 S. Ct. 1367, 182 L.Ed.2d 367 (2012). 

2. Compensatory Mitigation. 

The Corps is responsible for administering the Section 404 permitting program, with 

input from the U.S. Environmental Protection Agency ("EPA"). 33 U.S.C § 1344 (b), 1344 (c). 

In considering whether or not to grant a Section 404 Permit, the Corps' decision must be based 

on guidelines developed by EPA, commonly referred to as the "404(b) Guidelines." 33 U.S.C. § 

1344(b )(1).6 Under the 404(b) Guidelines, whenever a permitted discharge will have an 

unavoidable impact on aquatic resources, a Section 404 Permit applicant must provide 

"mitigation" for such effects, intended to compensate for ''the aquatic resource fimctions that will 

be lost as a result of the permitted activities." 40 C.F.R. § 230.93(a); 33 C.F.R. § 332.1(b)(3). 

What this means is that whenever a wetlands or stream will be completely buried, no Section 404 

Permit may be issued unless a permit applicant has made arrangements to provide acceptable 

compensatory mitigation for the loss of such water resources. See 33 C.F.R. § 332.4(c) 

(approved compensatory mitigation plan must be incorporated into Section 404 Permit by 

reference). 

On April 10, 2008, the Corps and EPA issued revised regulations, which effected a 

comprehensive re-writing of the rules governing compensatory mitigation for authorized impacts 

to wetlands, streams, and other waters of the United States. 73 Fed. Reg. 19594 (Apri1lO, 2008); 

33 C.F.R. Part 332; 40 C.F.R. § 230.91-98. Among the chief purposes of the revised regulations 

6 These guidelines are located at 40 C.F.R. Part 230. 
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was to "improve the effectiveness of compensatory mitigation to replace lost aquatic functions" 

and to "increase the efficiency and predictability of the mitigation project process." 

Commonwealth v. U.S. Army Corps ofEng'rs, 963 F. Supp.2d 670, 676-677 (W.D. Ky. 2013). 

One of the primary ways of achieving that goal was a new emphasis on "a watershed approach in 

selecting compensatory mitigation project locations" and formally establishing "a preference for 

the use of mitigation bank credits" in satisfying compensatory mitigation requirements. 73 Fed. 

Reg. at 19594; 33 C.F.R. § 332.3(b)(l) (establishing order ofpreference for mitigation options).7 

3. Mitigation Banking. 

A "mitigation bank" is defined as a site "where resources (e.g., wetlands, streams, 

riparian areas) are restored, established, enhanced and/or preserved for purposes of providing 

compensatory mitigation for impacts authorized by [Corps] permits." 33 C.F.R § 332.2. In 

general, a mitigation bank "sells compensatory mitigation credits to a permittee whose obligation 

to provide compensatory mitigation is then transferred to the mitigation bank sponsor." ld. The 

Corps prefers that permit applicants satisfy their compensatory mitigation requirements through 

the use of mitigation bank credits because such banks serve to consolidate resources, bring more 

focused scientific expertise and financial planning to a site, reduce temporal losses of aquatic 

functions, and have less risk and uncertainty than other ways of providing mitigation. 33 C.F.R 

7 There are three (3) basic mechanisms for providing compensatory mitigation: "permittee-responsible" 
projects (built, maintained and monitored by the Section 404 permittee); in-lieu fee programs (mitigation 
projects sponsored by a government or non-profit entity, totally funded by fees collected from 
permittees); and mitigation banks (operated by private entities, and restricted from selling credits until 
certain milestones are met, such as site selection, plan approval, and fmancial assurances). 33 C.F.R. § 
332.3 (b); 73 Fed. Reg. at 19594-19595. The type of compensatory mitigation that the WVDOH is 
providing through the use of the Take Property is most akin to a "single-user" mitigation bank, in which a 
site is established for purposes of providing compensation for a single government agency or company. 
As of2015, 75% of single-user mitigation banks provide compensatory mitigation for road and highway 
projects. See The Mitigation Rule Retrospective: A Review of the 2008 Regulations Governing 
Compensatory Mitigation for Losses ofAquatic Resources," Institute for Water Resources, U.S. Army 
Corps ofEngineers (2015) ("Mitigation Rule Retrospective"), p. 64, available at 
http://www.iwr.usace.army.millPortals/70/docS/iwrreportsI2015-R-03.pdf . 
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§ 332.3(a); 73 Fed. Reg. at 19628. This preference for the use of mitigation banks applies 110t 

just to the need for compensatory mitigation in the normal course of projects that affect 

jurisdictional waters, but also in resolving enforcement actions, when after-the-fact Section 404 

Permits are often required. 33 C.F.R. § 332.3(g); 73 Fed. Reg. at 19634. 

A large number and variety of projects require the issuance of Section 404 Permits, and 

many of them involve the purchase of mitigation credits in order to satisfy the regulatory 

requirement of providing compensatory mitigation for unavoidable impacts to aquatic resources. 

These include everything from residential and commercial developments to golf courses to 

energy industry installations.8 In the oil and gas sector, for example, an operator may need 404 

Permit coverage for such things as stream crossings by roads and pipelines, water supply 

impoundments, compressor stations, and well pads.9 

Just as the Corps' mitigation hierarchy establishes a preference for the use of mitigation 

banks, developers ofprojects requiring compensatory mitigation generally prefer the purchase of 

credits from a mitigation bank over permittee-responsible mitigation, for at least two basic 

reasons. First, the use of mitigation credits reduces the time required for processing of 404 

Permit applications and issuance of such permits, allowing projects to be built appreciably 

faster. 10 Second, the purchase of such credits transfers all legal responsibility for monitoring, 

8 See, e.g., Mingo Logan Coal Co. v. U.S. Envtl. Prot. Agency, 714 F.3d 608 (D.C. Cir., 2013) (addressing 
need for Section 404 Permits for coal mining-related excess spoil disposal fills); City ofOlmstead Falls v. 
U.S. E.P.A., 233 F.Supp.2d 890 (N.D. Ohio, 2002) (Section 404 Permit required for airport construction); 
Jones Creeklnvestors, LLCv. Columbia Cnty. No. 111-174 at *33-36 (S.D. Ga., March 28,2013) 
(finding that 404 Permit was required for railroad embankment and culverts, and for in-stream structures 
associated with construction ofmixed-use commercial and residential development). 
9 See the description ofthe 404 Permit program found in the Public Notice entitled "Oil and Gas 
Information Primer," published by the u.s. Army Corps ofEngineers' Pittsburgh District office and 
available at http://www.lrp.usace.army.mil/Portals/72/docs/regulatOly/publicnoticeslPN%20 12-22.pdf. 
10 See "Fact Sheet: The Mitigation Rule Retrospective: A Review of the 2008 Regulations Governing 
Compensatory Mitigation for Losses ofAquatic Resources," Institute for Water Resources, u.s. Army 
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faster. 10 Second, the purchase of such credits transfers all legal responsibility for monitoring, 

reporting and maintaining the ecological health of the mitigation site to the mitigation bank 

sponsor. 33 C.F.R. § 332.8. (d)(ii)(C) (mitigation bank instrument must include a provision 

confirming that legal responsibility for providing compensatory mitigation will lie with the bank 

sponsor once a Section 404 permittee purchases credits). In contrast to the lengthy process of 

developing acceptable on-site or off-site "in-kind" mitigation projects, this turnkey approach 

only requires that a permit applicant specify the number of credits and resource type (i.e., 

wetlands or stream credits) and identify the Corps-approved mitigation bank from which the 

purchase will be made. Compare, 33 C.F.R. § 332.4(c)(2) - (5), (7) - (13) with 33 C.F.R. § 

332.4( c)( 6)(ii). 

Indeed, since issuance of the 2008 Compensatory Mitigation regulations, the number of 

mitigation banks operating in the United States has increased dramatically, including a more than 

doubling of the number of banks providing stream mitigation credits. This has led to an increase 

in the proportion of all compensatory mitigation satisfied by the use of mitigation bank credits 

and expansions into geographic areas previously unserved by mitigation banks, all of which has 

been driven "largely by growth in private commercial mitigation banking."}} Mitigation banking 

is now a $5.5 billion industry, and is still growing. Tr., pp. 636-637; Mitigation Rule 

Retrospective, at 11-12. 

Within the Corps' Pittsburgh District (which encompasses 19 counties located in the 

northeastern part of West Virginia, including Tucker County), there are currently nine approved 

mitigation banks (two of which are located in West Virginia) and eight pending applications for 

10 See "Fact Sheet: The Mitigation Rule Retrospective: A Review ofthe 2008 Regulations Governing 
Compensatory Mitigation for Losses of Aquatic Resources:' mstitute for Water Resources, U.S. Army 
Corps ofEngineers (2015), available at http://www.iwr.usace.army.mil/Portals170/docs/regulatory/2015
R-03 Factsheet.pdf. 
11 See Mitigation Rule Retrospective, at 2-3. 
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approval of banks (four of which are proposed mitigation banking sites in West Virginia). Of 

particular significance here, four of the approved mitigation banks within the Pittsburgh District 

are for "single-client" banks, providing mitigation credits solely for specific projects being 

constructed by the Pennsylvania Department of Transportation. 12 This is essentially what the 

Take Property will become, once the WVDOH formalizes the application of specific credits from 

the property to water resources affected by particular segments of the Corridor H construction. 

See Tr., pp. 85-89 (testimony from Charles R. Riling, Jr., WVDOH Environmental Monitor for 

Corridor H Project, noting that mitigation credits from the Take Property will satisfy mitigation 

requirements for the "Davis to Bismarck" segments and other segments of the highway). 

D. The CDS Property and Expert Opinions on Just Compensation. 

CDS presented three (3) expert witnesses in its case-in-chief: Justin Reel, Robert 

Sokolove, and Douglas Wise. Justin Reel is an environmental scientist with RK&K Engineers 

("RKK") who evaluated the physical and geologic features of the CDS Property and made 

determinations concerning wetlands delineation and stream characteristics. The opinions and 

reports of Mr. Reel were relied upon by Robert Sokolove, one of the country's foremost experts 

in mitigation banking, in preparing his report and giving his testimony about the valuation of 

credits from a potential mitigation bank on the CDS Property. Mr. Sokolove's testimony and 

opinions, in turn, were relied upon by Douglas Wise, a licensed appraiser, who found that the 

highest and best use of the CDS Property was use as a mitigation bank (wetlands and streams) 

and recreational lands (as to upland areas). A.R. 253, 307, 311. Mr. Wise opined that the value 

of the Take Property was $2,685,000 and the damage to the remainder of the CDS Property (the 

12 See the "Regulatory In-lieu Fee and Banking Information Tracking System (RIBITS)," maintained by 
the Corps and available at https:llribits.usace.army.millribits apex. 
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"Residue") (based, in part, on its land-locked condition after the condemnation) was $2,090,000, 

for total Just Compensation of approximately $4,775,000. A.R. 253, 307, 311. 

WVDOH's expert appraiser, Kent Kesecker, opined that the highest and best use of the 

CDS Property was for natural resource development (i.e., mining) and recreation (hunting and 

fishing). A.R. 371; Tr., p. 439. He further opined that the value of the Take Property was 

$285,000 and that there had been no damage to the Residue (i.e., its continued use for natural 

resource development and recreation was unaffected by the condemnation). A.R. 377; Tr., pp. 

463-464.13 Mr. Kesecker has no specialized knowledge in the areas of environmental mitigation 

or mitigation banks. Tr., p. 4279. None of the comparable sales listings in Mr. Kesecker's report 

included any mention ofpotential use of the comparable sites as mitigation banks. A.R. 372-374. 

Mr. Kesecker testified that he did not consider that potential use as relevant to his analysis 

because the Corps had not approved of a mitigation bank to be located on the Take Property 

before the Date ofTake. Tr., pp. 445-456. 

Finally, CDS presented Patrick Gallagher as a rebuttal engineering expert witness. Mr. 

Gallagher was presented in response to testimony offered by WVDOH expert witnesses Ryan 

Ward and Phillip Lucas. A.R. 104-105; Tr., p. 597. Although identified as an environmental / 

ecological expert, Ward testified about matters pertaining to the presence of purportedly 

mineable coal under the Take Property and his opinions on the effect of that on CDS' ability to 

13 There were conflicting opinions as to whether the coal underlying the CDS Property was economically 
mineable. CDS' expert, Patrick Gallagher (who has been involved in coal mine permitting for more than 
30 years), testified that the coal on the CDS Property was economically infeasible to mine. See Tr., pp. 
601,603-604,608. WVDOH's coal expert, Phillip Lucas, stated that the WVDOH had previously 
condemned the coal under a larger tract that includes the Take Property and paid its owner approximately 
$ 1.5 million for it. Tr., p. 577. The record also discloses that the ownership and possible development of 
the mineral estate by a third party would have potentially disqualified the property from use as a 
mitigation site. Tr., pp. 523-524. The WVDOH only paid $158,000 for the coal under the Take Property. 
Tr., p. 588 
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obtain approval for a mitigation bank. Tr., pp. 498, 523-524. Lucas also testified about the 

feasibility of mining coal on the property, including permitting and related issues, which went 

beyond the issue of the amount of compensation that had been made to the coal owner. Tr., pp. 

569-571, 578-579. As noted in the summary of Mr. Gallagher's potential testimony served on 

the WVDOH about three weeks before trial, the only purpose of Mr. Gallagher's testimony was 

to offer an opinion on these particular issues, if the WVDOH presented such testimony. As it 

turned out, it did. 

E. The Jury Verdict and Post-Trial Orders. 

After hearing testimony from all of the experts, touring the CDS Property, and being 

properly instructed on controlling law,14 on June 23,2016, the jury returned a verdict finding that 

the Value of the Take was $1,963,972 and damages to the remainder was $1,495,000, for total 

Just Compensation in the amount of $3,458,972. A.R. 149. An appropriate Judgment Order was 

entered on June 28, 2016. A.R. 154-156. 

The WVDOH filed its Motion for a New Trial on the bases that the Circuit Court should 

have (1) precluded the testimony of Mr. Wise under W. Va. R. Evid. 702 and 703; (2) precluded 

the testimony of Mr. Sokolove and Mr. Reel under W. Va. R. Evid. 403; and (3) precluded the 

testimony of Patrick Gallagher pursuant to W. Va. R. Civ. P. 26(e)(I) because he and his 

opinions were disclosed late. A.R. 157-167. By Order dated November 15, 2016, the Circuit 

Court denied WVDOH's Motion for New Trial. A.R. 179-187. It is from this Order that the 

WVDOH appeals. 

14 The Circuit Court's instructions to the jury are found in Volume II of the Appendix Record, Tr. pp. 672-684. 
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IV. SUMMARY OF ARGUMENT. 


The Circuit Court properly conducted the trial of this case in all respects and did not 

abuse its discretion in any way. It correctly instructed the jury on the law to be applied in 

detennining just compensation (in accord with this Court's recent decision in W. Va. Dep't of 

Transp., Div. ofHighways, Corp. v. W. Pocahontas Props., L.P., 236 W.Va. 50, 777 S.E.2d 619 

(2015). It recognized that the experts presented on behalf of CDS were well-qualified in their 

fields and allowed thorough cross-examination by the WVDOH. It permitted the jury to 

personally view the condemned property. In short, the Circuit Court committed no error in this 

case, either before or during trial. 

Although the WVDOH brings this appeal in the guise ofobjections to the admissibility of 

expert testimony, this case is really only about one thing: the WVDOH wants to preclude a 

landowner in a condemnation proceeding from proving that the highest and best use of 

condemned property is as a mitigation bank. The reason is simple: the WVDOH wants to be 

able to condemn property with highly valuable ecological resources (e.g., wetlands and streams), 

use that property for compensatory mitigation for WVDOH construction projects, but then not 

have to pay the market price for property suitable for that use. 

Importantly, the WVDOH does not challenge the qualifications of any of CDS' expert 

witnesses. Instead, it asserts that the subject matter oftheir testimony - the suitability of the CDS 

Property for use as mitigation - was "speculative and inadmissible" because the WVDOH 

"condemned the property for environmental mitigation ... not for creation of a wetlands 

mitigation bank." Petitioner's Brief, p. 23. As the Circuit Court properly recognized, however, 

there is little functional difference between the two, and testimony about the value of the CDS 

Property for use as a mitigation bank (as well as for environmental mitigation in general) not 

only assisted the jury, but was critical to their consideration of the issues before it. 
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Compensatory mitigation is a mandatory part of the Section 404 Permit program under 

the federal Clean Water Act, and the WVDOH needs Section 404 Permits to construct Corridor 

H. The purchase of credits from a mitigation bank is the U.S. Army Corps of Engineers' 

preferred method for permittees (like the WVDOH in this case) to satisfy their compensatory 

mitigation obligations. As a result of the Corps' preference and the ease of use for project 

developers, the mitigation banking market is strong and growing. Indeed, this is the very reason 

the WVDOH condemned the CDS Property in this case. Moreover, the value of the CDS 

Property as a mitigation bank rests in the inherent characteristics of the land itself -- not upon 

some business that will be operated on the property in the future. Not only does mitigation 

represent recognized and valued highest and best use of property, therefore, but it represents a 

use that is preferred by the very federal agency that oversees mitigation under the federal Clean 

Water Act. 

As a result, the WVDOH has not come close to meeting its high burden of showing that 

the Circuit Court abused its discretion by allowing CDS' expert witnesses to testify about 

compensatory mitigation, the ecological resources located on the CDS Property, and mitigation 

banking. The Circuit Court's judgment order adopting the jury's verdict and its order denying 

WVDOH's motion for a new trial, therefore, should be affirmed. 

v. STATEMENT REGARDING ORAL ARGUMENT. 

The Circuit Court's Judgment Order of June 28, 2016, adopting the verdict of the jury, 

and the Circuit Court's November 15,2016 "Order Denying Petitioner's Motion for New Trial," 

reflect the proper application of settled law regarding the admission of expert testimony and the 

allowance of rebuttal witnesses. These dispositive issues have been authoritatively decided by 

this Court, and the facts and legal arguments regarding this appeal are adequately presented in 
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the parties' briefs and in the record on appeal. CDS therefore does not believe the decisional 

process would be significantly aided by oral argument, and it does not believe this appeal merits . 

oral argument under the criteria set forth in Rule I 8 (a) of the Rules ofAppellate Procedure. 

VI. ARGUMENT. 

A. 	 The Circuit Court Properly Admitted the Reports and Testimony of CDS 
Experts Douglas C. Wise, Robert D. Sokolove, and Justin Reel (Assignments of 
Error A and A.I) 

The WVDOH contends that the Circuit Court committed error by admitting the testimony 

and reports of the expert witnesses that CDS presented at trial. In doing so, the WVDOH 

fundamentally misconstrues and mischaracterizes the report and testimony of each of the expert 

witnesses and ignores basic, black-letter West Virginia law concerning the admissibility of 

expert testimony in a "hopeless attempt to shoehorn [a] square peg [of an unfavorable jury 

verdict] ... into [a] round hole" of abuse ofdiscretion by the Circuit Court. Petitioner's Brief, p. 

19. 

Simply put, Mr. Wise, an appraiser, provided expert testimony concerning the value of 

the Take Property, both before and after the Date of Take, and the damage to the value of the 

Residue caused by the condemnation. He, in tum, relied in part on the opinions ofMr. Sokolove, 

who provided expert testimony about the value of the Take Property, i.e., the wetlands and 

streams. Mr. Sokolove, in turn, relied upon the testimony of Mr. Reel, an environmental 

scientist who evaluated the physical characteristics of the CDS Property. Not only is the reliance 

by one expert on the opinions of another expert proper, but CDS' presentation of Mr. Wise, Mr. 

Sokolove, and Mr. Reel gave the jury the most complete and thorough opportunity to determine 

the crucial issues at trial. 
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1. Standard of Review of Admissibility of Expert Opinion Testimony.ls 

Initially, and importantly, the WVDOH does not challenge the qualifications of Douglas 

C. Wise as an expert appraiser (Tr. p. 256 ("Your Honor, the Petitioner doesn't question his 

qualifications as an appraiser[.]"), of Robert D. Sokolove as a mitigation banking expert (Tr. p. 

174), or of Justin Reel as an environmental expert (Tr. p. 105).16 Rather, the WVDOH objects to 

the substance of Mr. Wise's opinions because part of his opinions -- concerning the value of the 

wetlands and stream portions of both the Take Property and the Residue -- relied upon the expert 

opinions provided by Mr. Sokolove and Mr. Reel. Likewise, the WVDOH objects to the 

admissibility of the reports and testimony ofMr. Sokolove and Mr. Reel because, taken together, 

they gave expert opinions on the suitability and value of the Take Property being used as a 

mitigation bank:. In other words, the WVDOH objected to the substance of the testimony 

presented by each of these expert witnesses, not their qualifications to give such testimony. 

"[A] circuit court's evidentiary rulings are reviewed under an abuse of discretion 

standard. Gentry v. Magnum, 195 W.Va. 512, 520,466 S.E.2d 171, 179 (1995). As such, a 

"party challenging a circuit court's evidentiary rulings has an onerous burden because a 

reviewing court gives special deference to the evidentiary rulings of a circuit court." Gentry, 195 

W.Va. 518,466 S.E.2d 177. 

15 The WVDOH did not file a post-trial motion seeking a new trial on the basis that the testimony ofMr. 
Sokolove and Mr. Reel was inadmissible under W. Va. R. Evid. 702 or 703; hence, these issues were not 
properly preserved for appeal. As the WVDOH raised these issues in its Brief, however, CDS will 
address the testimony of each. 

16 The WVDOH makes the misguided statement that "[t]he Circuit Court committed reversible error 
when it permitted Douglas C. Wise, Robert Sokolove and Justin Reel to offer 'expert' appraisal testimony 
...." Petitioner's Brief, p. 25. Neither Mr. Sokolove nor Mr. Reel was offered as an "expert appraiser," 
and neither gave "appraisal testimony." Labeling Mr. Sokolove and Mr. Reel as "appraisers" represents a 
clumsy tactic by the WVDEP to hide the flimsy grounds for objecting to the testimony of both. 
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"Rule 702 reflects an attempt to liberalize the rules governing the admissibility of expert 

testimony .... What this means is that the rule 'is one of admissibility rather than exclusion.'" 

Harris v. CSX Transp., Inc. 232 W.Va. 617,620-623, 753 S.E.2d 275,279; (2013); In re Flood 

Litigation, 222 W.Va. 574, 581, 668 S.E.2d at 210, (internal citations omitted). Here, the Circuit 

Court ruled that Mr. Wise, Mr. Sokolove, and Mr. Reel qualified as expert witnesses in their 

respective areas of expertise and permitted each to testify. In doing so, the Circuit Court acted 

well within its discretion and should not be reversed. 

2. 	 The Circuit Court Properly Admitted the Report and Testimony of 
Douglas C. Wise, CDS' Expert Appraiser. 

a. 	 Mr. Wise's Opinion Testimony Was Admissible Under W. Va. 
R. Evid. 702. 

"Rule 702 [of the West Virginia Rules of Evidence] is the paramount authority for 

determining whether an expert is qualified to give an opinion on the value of real estate in an 

eminent domain proceeding. II West Virginia Div. ofHighways v. Butler, 205 W.Va. 146, 151, 

518 S.E.2d 769, 774 (1999). That rule "has three major requirements: (1) the witness must be an 

expert; (2) the expert must testify to scientific, technical or specialized knowledge; and (3) the 

expert testimony must assist the trier of fact." Gentry, 195 W.Va. 524,466 S.E.2d 183. Here, 

the WVDOH does not challenge whether Mr. Wise was an expert qualified to testify concerning 

his appraisal of the CDS Property, nor does it question his qualifications to give opinion 

testimony as to the value of the CDS Property for purposes of a condemnation action. Rather, it 

challenges whether the substance ofhis testimony should have been admitted at trial at all. 

i. 	 Mr. Wise's Testimony Relates to Technical or 
Specialized -- Not Scientific -- Knowledge. 

Mr. Wise's opinion testimony related to technical or specialized knowledge -- the 

valuation of real property in Tucker County, West Virginia, for purposes of a condemnation 
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proceeding. It did not relate to "scientific knowledge" and, therefore, did not need to meet the 

heightened scrutiny of admissibility required of "scientific knowledge" under Ru1e 702. See 

Gentry, 195 W.Va. 526-527, 466 S.E.2d 186. ("In other words, the question of admissibility 

under DaubertlWilt only arises if it is first established that the testimony deals with "scientific 

knowledge."). 

As a resu1t, "[t]he question is not one for analysis under peer review, rate of error and 

publication and general acceptance but whether, based upon the witness's experience, his opinion 

will assist the trier of fact." Gentry, 195 W.Va. 526-527, 466 S.E.2d 186. Here, Mr. Wise 

possessed approximately 40 years of experience in the appraisal field at the time of trial, 

including 25 years as a licensed real estate appraiser since passage of the law requiring licensure. 

Tr., pp. 254-255. In that time, he has performed "several thousand" appraisals, including "a lot 

of right-of-way work for eminent domain and condemnation." Tr., p. 255. 

Clearly, therefore, Mr. Wise had the "experience" necessary to provide "technical" or 

"specialized knowledge" opinion testimony under Ru1e 702. The only task for the Circuit Court, 

therefore, was to detemline whether Mr. Wise's opinion testimony wou1d "assist the trier of 

fact." 

ii. 	 Mr. Wise's Testimony About the Value of the Property 
Both Before and After the Taking Assisted the Jury. 

The WVDOH contends that the substance of Mr. Wise's testinl0ny was inadmissible 

because of "sloppy methodology ... in which Mr. Wise took the opinions and conclusions of 

others and purported to render expert opinions which are unsupported ...." Petitioner's Brief, 

pp.28-29. Even if the WVDOH was correct about Mr. Wise's methodology -- and it is not -

such does not render Mr. Wise's testimony inadmissible under Ru1e 702. As this Court noted in 

Gentry, "[D]isputes as to the strength of an expert's credentials, mere differences in the 
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methodology, or lack oftextual authority for the opinion go to weight and not to the admissibility 

of-their testimony. Gentry, 195 W.Va. 527,466 S.E.2d 186 (emphasis added) (citing Daubert, 

509 U.S. at 579, 596, 113 S. Ct. 2786, 2798, 125 L. Ed. 2d 469, 484 ("vigorous cross

examination, presentation of contrary evidence, and careful instruction on the burden of proof 

are the traditional and appropriate means of attacking shaky but admissible evidence")). As the 

WVDOH subjected Mr. Wise to '~vigorous cross-examination" and presented its own expert 

opinion evidence concerning the value of the Take Property and damage to the Residue, no error 

exists concerning the Circuit Court's admissibility ofMr. Wise's testimony under Rule 702. 

Further, Mr. Wise's reliance on reports, opinions and testimony of Mr. Sokolove and Mr. 

Reel, far from being a "sloppy methodology" in the appraisal field, represents the exact 

methodology expected of an appraiser. More importantly, however, Mr. Wise's methodology is 

expressly permitted under West Virginia law. Specifically, W. Va. R. Evid. 703 states that "[a]n 

expert may base an opinion on facts or data in the case that the expert has been made aware of or 

personally observed." In addition, Rule 703 states that "[i]f experts in the particular field would 

reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need 

not be admissible for the opinion to be admitted." 

Mr. Wise specifically testified that, as an appraiser, he reasonably (and justifiably) relied 

upon the opinions ofMr. Sokolovand Mr. Reel: 

Q. 	 Is it customary for a certified appraisals -- appraisers to rely on the 
opinions of engineers and other professionals in order to determine 
the highest and best use? 

A. 	 We are required to rely on professionals.... Both in this case and 
[the Uniform Standards ofProfessional Appraisal Practice], a 
competency division, requires you to gain or be able to gain 
knowledge. Now, I did a lot ofreading up on mitigation banks and 
wetlands. And, in my opinion, you would have to be both an 
engineer to figure out the first part of it of what's there; and the 
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second part, an economist and in the field to estimate that value -
which I am not. But it does allow me to gain the competency. 

And an appraisal -- the Appraisal Institute, which I'm not a 
member of -- but published an article that stated for wetland 
appraising, it was advised or recommended -- the best way to do it 
was to obtain the biologists and the economists; which was done in 
this case and supplied for me to process the appraisal. 

Tr., p. 264. In short, Mr. Wise relied upon "facts and data" provided by Mr. Sokolove and Mr. 

Reel, who provided "facts and data" typically relied upon by an appraiser in preparing an 

appraisal that includes wetlands and streams that may be part of a mitigation bank. 

While the WVDOH complains that Mr. Wise's "sloppy methodology" included him 

"blindly accept[ing]" the valuation of mitigation credits "as reported to him by Mr. Sokolove[,]" 

(petitioner's Brief, p.28), this complaint ignores a commonly-accepted rule of law: "One expert 

may reasonably rely on another expert's opinion in forming his own." Capper v. Gates, 193 

W.Va. 9, 14,454 S.E.2d 54,59, (1994). As quoted by the Court in Capper: 

This means that the expert is permitted to learn the facts prior to 
trial by a variety ofmeans such as personal examination, 
firsthand investigation, files, reports ofother specialists, or the 
reports or comments ofprofessional observers. The only 
requirement is that the sources be reliable in the sense that they 
are normally relied on in the expert's field, even though these 
materials may not qualify for admission into evidence. 

Capper, 454 S.E.2d at 59, 193 W.Va. at 14 (quoting Graham C. Lilly, An Introduction to the 

Law ofEvidence; at 490 (2nd ed. 1987) (emphasis added)). 

Notably, Mr. Wise did not blindly accept, wholesale, all of Mr. Sokolove's opinions. As 

his report shows, Mr. Wise first researched and studied the areas of compensatory mitigation and 

mitigation banking and achieved a "comfort level" with the qualifications and expertise that Mr. 

Sokolove brought to bear on the project. A.R. 315-318, 333; Tr., pp. 264-265. He also 

conferred with Mr. Sokolove (and Mr. Reel) in conservatively estimating the extent of wetlands 
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and streams on the entire CDS Property (beyond the Take Property) that represent comparable 

mitigation resources. A.R. 315. Furthermore, whereas Mr. Sokolove' s opinion concerning the 

value of the mitigation credits attributable to the CDS Property was that the full value of the 

credits should be used, Mr. Wise discounted those values to reflect the time necessary (the 

"absorption period") to find a purchaser of those credits -- a discount that Mr. Wise felt was 

necessary from the viewpoint of an appraiser. Tr., pp. 264-266, 290-291; A.R. 317-318. In 

addition, Mr. Wise had numerous conversations with Mr. Sokolove for purposes of consulting 

with him as Mr. Sokolove developed a type of "sale comparison" analysis in valuing the likely 

mitigation credits associated with the Take Property. Tr., p. 268. 

In short, Mr. Wise is qualified as an appraisal expert, and he provided testimony and 

opinions on ''technical'' or "specialized knowledge" that included "facts and data" typically 

relied upon by appraisers, including the expert opinions of Mr. Sokolove and Mr, Reel -- all of 

which is permissible under Rule 702, Rule 703, and West Virginia law. For those reasons, the 

Circuit Court committed no error in permitting Mr. Wise to give his opinions on the value of the 

CDS Property. 

3. 	 The Circuit Court Properly Admitted the Report and Testimony of 
Robert D. Sokolove, CDS' Mitigation Banking Expert. 

As noted above, Mr. Wise relied upon the expert opinions of Robert D. Sokolove, an 

expert in mitigation banking, regarding the quantity and value of wetlands and stream mitigation 

credits available from the resources present on the Take Property. Notably, under W. Va. R. 

Evid. 703, Mr. Sokolove's opinions do not even need to be admissible in order for Mr. Wise to 

rely upon them; hence, whether Mr. Sokolove's opinions were admissible should be irrelevant. 

Nonetheless, as detailed below, the Circuit Court properly admitted the expert .report and 

testimony ofMr. Sokolove. 
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a. 	 Mr. Sokolove's Opinion Testimony Was Admissible Under W. 
Va. R. Evid. 702. 

As noted above, W. Va. R. Evid. 702 requires that Mr. Sololove be an expert; that his 

testimony relate to scientific, technical or specialized knowledge; and that his testimony assist 

the jury. Gentry, 195 W.Va. 524,466 S.E.2d 183. Once he had satisfied those requirements, the 

Circuit Court obviously acted properly in allowing his testimony. "The Rules of Evidence 

embody a strong and undeniable preference for admitting any evidence which has the potential 

for assisting the trier of fact. " In re Flood Litigation Coal River Watershed, 222 W.Va. 581, 668 

S.E.2d 210 (2008) (internal citations omitted). 

As with Mr. Wise, the WVDOH does not challenge whether Mr. Sokolove qualified as an 

expert in his field. Rather, the WVDOH objects to the substance of his testimony and whether 

he was qualified to give the opinions that he did. Petitoner's Brief, p. 174 ("His qualifications 

don't qualify him to offer any opinions as to the fair market value of property in West 

Virginia.'} The Circuit Court properly rejected the WVDOH's attempt to obfuscate Mr. 

Sokolove's area of expertise -- he was not testifying as an appraiser -- and misconstrue the 

content and import ofhis opinions. Mr. Sokolove did not opine about the "fair market value" of 

the CDS Property, a job properly left to Mr. Wise, the expert appraiser. Rather, Mr. Sokolove 

testified concerning the extent and value of mitigation resources (in the form of mitigation 

credits) that are derived from the inherent attributes of the Take Property. For that reason, the 

Circuit Court properly admitted Mr. Sokolove's testimony. I? 

17 As noted above, in its Motion for New Trial, the WVDOH did not raise an objection to Mr. Sokolove's 
testimony based upon W.Va. R Evid. 702 or 703, opting instead to challenge it as overly "speculative" 
under W.Va. R Evid. 403 (as it had done in its pre-trial motion in limine). A.R. 52-53; 162-163. Given 
the overwhelming evidence to the contrary, the Circuit Court also properly denied that part ofthe 
WVDOH's motion. 
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Mr. Sokolove's credentials as an expert in all aspects of mitigation banking are beyond 

dispute. Not only is Mr. Sokolove credited with helping to create the concept of a mitigation 

bank, but he has spent the last 30 years writing about, testifying about, evaluating, and helping to 

create mitigation banks in approximately 45 states, including West Virginia. See gen. Tr., pp. 

168-171. He has personally evaluated approximately 500 sites for potential use as a mitigation 

bank, and has managed 6 different mitigation banJ..<:s. Tr.p. 181; A.R. 235. He has testified 

before Congressional committees and state legislative bodies on the subject, assisted several 

states in writing regulatory rules concerning mitigation banking, was a charter member of the 

Mitigation Banker's Association, and has qualified and testified as an expert in mitigation 

banking approximately 15 times. Tr., pp. 170-173. He has testified as to valuation of mitigation 

credits before both legislative committees and in courts. Tr., pp. 174-175. Clearly, the Circuit 

Court did not abuse its discretion in recognizing Mr. Sokolove as an expert in the technical and 

specialized area of wetland and stream mitigation, and mitigation banking. 

h. Mr. Sokolove's Testimony Assisted the Jury. 
The only remaining question is whether the Circuit Court abused its discretion in finding 

that Mr. Sokolove's expert testimony "assisted the trier of fact." Gentry, 195 W.Va. 524, 466 

S.E.2d 183. That his testimony assisted the jury here is obvious. As noted above, Mr. Sokolove 

testified concerning the valuation of mitigation credits for certain parts of the Take Property -

the areas that had inherent value as part of a mitigation bank. Mr. Sokolove's opinions were then 

incorporated by Mr. Wise into his opinions as to the value of the entire CDS Property, including 

areas not addressed by Mr. Sokolove. The testiniony of Mr. Sokolove assisted the jury because 

(1) it allowed the jury to determine the accuracy and veracity ofMr. Wise's valuation of the CDS 

Property, which was important because (2) Mr. Wise admitted that he relied upon Mr. 

Sokolove's opinions in forming his appraisal opinion. 
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Again, Mr. Sokolove's opinions do not even need to be admissible under W. Va,. R. 

Evid. 703 in order for Mr. Wise to rely upon them. Likewise, Mr. Sokolove was entitled to, and 

did, rely upon the opinions of Justin Reel concerning the physical characteristics of the CDS 

Property (Le., the amount and quality of wetlands, length and quality of streams on the property, 

etc.) in forming his own opinions. See Tr. pp. 194-195 (" ... RKK -- they're not in the business 

side of it; they're on the technical side. I'm on the business side. I'm the one that has to then 

take that data, digest it, and figure out what the site is worth, and what the site will cost if there's 

costs involved") and pp. 196-197 ("So at the end of the day, what I have to do is I have to take 

all of [RK&K's] data and their conclusions; and their data and conclusions go to certain areas on 

the site that are viable, to be just left alone; and then I have to value it."). See also Capper, 193 

W.Va. 14, 454 S.E.2d 459. CDS actually did more than was necessary under Rule 703" by 

presenting Mr. Sokolove as a witness at trial, where, incidentally, he was subjected to vigorous 

cross-examination by counsel for the WVDOH. 

In short, the Circuit Court properly qualified Mr. Sokolove as an expert in mitigation 

banking, including valuation of mitigation credits, and properly allowed him to provide 

testimony and opinions on "technical" or "specialized knowledge" that was both relevant and 

helpful to the jury. For those reasons, the Circuit Court did not abuse its discretion in permitting 

Mr. Sokolove to testify. 

4. 	 The Circuit Court Properly Admitted the Report and Testimony of 
Justin Reel, CDS' Ecological and Environmental Expert. 

As noted above, Mr. Sokolove relied upon the expert opinions of Justin Reel, an 

environmental scientist with RKK who evaluated the physical and geologic features of the CDS 

Property and prepared a wetlands delineation, stream corridor assessment and mitigation 
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assessment. Notably, Mr. Reel's opinions do not even need to be admissible under W. Va. R. 

Evid. 703 in order for Mr. Sokolove to rely upon them. Whether Mr. Reel's opinions were even 

admissible, therefore, should be irrelevant. Nonetheless, as detailed below, the Circuit Court 

properly admitted the expert report and testimony of Mr. Reel. 

a. Mr. Reel's Testimony Was Admissible Under W. Va. R. Evid. 702. 

Again, W. Va. R. Evid. 702 requires that Mr. Reel be qualified as an expert; that his 

testimony relate to scientific, technical or specialized knowledge; and that his testimony assist 

the jury. Gentry, 195 W.Va. 524,466 S.E.2d 183. Again, the WVDOH did not object to Mr. 

Reel's qualifications to testify as an environmental scientist in the relevant fields. Tr. p. 105 

("Ms. Turner: At this time, I would like to move the Court to find that Justin Reel's qualified as 

an expert in the field of wetlands and waters permitting, delineration, and mitigation. Ms. 

Chappell: No objection."). In addition, Mr. Reel's testimony involved ''technical or specialized 

knowledge" concerning the physical and ecological characteristics of the CDS Property, 

including both areas within the Take Property and the Residue. See gen. Tr. pp. 106-165. The 

only question, thereinfore, is whether Mr. Reel's testimony assisted the jury. 

b. Mr. Reel's Testimony Assisted the Jury. 
Without belaboring the point, Mr. Reel's testimony and opinions obviously assisted the 

jury. If the jury had not heard his testimony about the physical, ecological, and geologic 

characteristics of the CDS Property, it would not have been possible to determine the areas 

within the Take Property and the Residue that had a "highest and best" use as part of a wetlands 

and streams mitigation bank. As detailed above, Mr. Reel's opinions were expressly relied upon 

by Mr. Sokolove in reaching his opinions, and without Mr. Reel's testimony, the jury might have 

been l~ft wondering about the accuracy and veracity of Mr. Sokolove's calculations concerning 

the extent and quality of wetlands and streams on the CDS Property. For that simple reason 
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alone, Mr. Reel's testimony and opinions assisted the jury in reaching its verdict. As with Mr. 

Wise and Mr. Sokolove, therefore, the Circuit Court did not abuse its discretion -- and in fact did 

the right thing -- by permitting Mr. Reel to present expert testimony. 

B. 	 CDS' Experts Did Not Address a Mitigation Bank as a Separate Property 
Interest and Did Not Address Lost Profit or Injury to Business Plans. 
(Assignments of Error A.2, B, and C) 

1. 	 No CDS Expert Claimed that a Mitigation Bank is a Separate 
Property Interest. 

The WVDOH cites to Hearts BluffRanch, Inc. v. United States, 669 F.3d 1326 (Fed. Cir. 

2012), for the proposition that ''wetlands mitigation banking credits ...cannot serve as the basis 

for determining the fair market value of real property." Petitioner's Brief, p. 31. That case, 

however, stands for no such thing. 

Hearts Bluff involved a landowner (Hearts Bluff, Inc. or "RBI") that had sought the 

Corps' approval for a proposed mitigation bank when the factual circumstances were such that it 

could not satisfy one of the fundamental requirements of the Corps regulations - "assurance of 

sufficient water rights to support the long-term sustainability of the [bank]." 33 C.F.R. § 

332.8(d)(2)(vii)(B); 33 C.F.R. § 332.8(u); 73 Fed. Reg. at 19673-19674 (approved mitigation 

banking instrument must include "appropriate real estate ... assurances" to provide for long-term 

management and protection of the mitigation bank site). As a result, the Corps denied RBI's 

application for approval to operate a mitigation bank on its property. RBI sued, claiming that 

such a denial constituted a regulatory ''taking'' of its purported "right" to obtain a mitigation 

banking instrument from the Corps. Hearts Bluff, 669 F.3d at 1327, 1330. There was no 

discussion of the fair market value of HBI's land, as the Corps had taken no action affecting it. 

Hearts Bluff, 669 F.3d at 1329. 
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Citing well-established principles, the court easily determined that RBI could not satisfy 

the first requirement for pursuing such a claim: the possession of a cognizable Fifth Amendment 

property interest in the government approval that had been sought. Hearts Bluff, 669 F.2d at 

1327, 1329 (citing Lucas v. S.c. Coastal Council, 505 U.S. 1003 (1992)). The issuance of an 

approved mitigation banking instrument under the Corps regulations simply was not "one of the 

sticks in the bundle of rights" that HBI possessed merely by owning property that RBI believed 

would be suitable for a mitigation bank. Hearts Bluff, 669 F.2d at 1329. 

The case here is just the opposite. There is no dispute that CDS owned the Take Property 

before the WVDOH condemned it. The only question is how much that property was worth 

when it was taken. Hearts Bluffhas no bearing on that determination because it does not address 

the question ofjust compensation. Rather, Hearts Bluffstands for the unremarkable proposition 

that "hopes and expectations of future property use are not in and of themselves a cognizable 

property interest." Hearts Bluff, 669 F.2d at 1332 (internal citations omitted). 

Here, CDS owned a property interest, and it was taken by the WVDOH. Moreover, the 

overwhelming weight of the evidence demonstrates that the Take Property is well suited to use as 

a mitigation bank and would have satisfied every requirement for approval as such under the 

Corps regulations. A.R. 192-228 (RKK report); 235-237 (Sokolove report). Justin Reel, an 

experienced and highly qualified wetlands scientist, testified that RKK's extensive investigations 

showed that the Take Property would have yielded at least 23.35 wetlands mitigation credits and 

1,739 stream mitigation credits, and had the property not been taken by the WVDOH, RKK 

planned to seek approval (on behalf of CDS) for a mitigation bank for the property. Tr., pp. 133, 

136-137. Likewise, Mr. Sokolove viewed the Take Property as a ''very good site" for mitigation, 

and after "multiple interviews and discussions with mitigation bankers and state and federal 
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regulators," he believed the property "had a significant opportunity to be utilized as a mitigation 

bank." Tr., p. 628; A.R. 236,241. Indeed, the Take Property was condemned by the WVDOH 

for essentially this very same purpose. 18 

Finally, even if CDS was not able to convert the Take Property to a mitigation bank 

(which is quite unlikely), it would still have had value for use as a ''turnkey'' mitigation site, 

which is.a means ofproviding compensatory mitigation for a specific project even in the absence 

of the formalities of creating an officially approved bank. Tr., p. 176, 187,626. This too would 

have had substantial value. In fact, there is no reason to believe that the Take Property's value as 

a turnkey site would have been significantly less than its value as a mitigation bank. Tr., 

6/212/16, p. 176 (since 1994, there have been "billions more dollars made in the sale of just

we'll call it - wetlands that weren't turned into banks for mitigation.") 

2. 	 No CDS Expert Opinion Was Based on Injury to Business Plans or 
Lost Profit. 

The WVDOH claims that the expert opinions offered by CDS were improper because 

they were based on "prospective uses" of the Take Property and because they "impermissibly 

incorporated business profit into their opinions ofvalue .... " Petitioner's Brief, pp. 34-36. Neither 

ofthese arguments has any merit. 

The purpose of the various expert opinions offered by the parties was to help the jury 

arrive at the amount of just compensation due to CDS for the Take Property, which is ''the fair 

18 The Corps generally prefers that compensatory mitigation that is used to offset project effects under 
Section 404 permits be located within the same watershed as the affected site. 33 C.F.R. § 332.3(b). As a 
result, the fact that there was no existing mitigation bank within the watershed of the Take Property only 
served to enhance its value. Tr., pp. 204, 234. Indeed, the WVDEP has recently suggested that there is a 
need for more mitigation banks to be developed in the major watersheds ofWest Virginia. See April 13, 
2017 letter from Scott Mandirola, WVDEP Director ofDivision ofWater and Waste Management, to 
Michael Hatten, Chief, Regulatory Branch, Huntington Corps District, available at 
http://files.constantcontact.com/d75a16fa20 1/5f9900fd-99fc-4558-8848-6ae07f93e953 .pdf. 
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market value of the property at the time of the taking." Syllabus Point 1, W. Va. Dep't o/Transp., 

Div. o/Highways, Corp. v. W. Pocahontas Props., L.P., 236 W.Va. 50,60, 777 S.E.2d 619,629 

(2015). In making that determination of fair market value, this Court has instructed that: 

[EJvery element o/value which would be taken into consideration between private parties 
in a sale of property should be considered in arriving at just compensation for the land 
proposed to be taken .... Thus, for the purpose of determining the market value ofproperty 
taken by eminent domain, consideration should be given to every element ofvalue which 
ordinarily arises in negotiations between private persons with respect to the voluntary 
sale and purchase of land... [including] its adaptability for every useful purpose to which 
it may reasonably be expected to be immediately devoted, and the most advantageous 
uses to which it may so be applied. 

Western Pocahontas, 236 W.Va. 63-64, 777 S.E.2d 632-633 (citing West Virginia Dept. 0/ 

Highways v. Berwind Land Co., 280 S.E.2d 609, 614, 167 W.Va. 726, 733 (W.Va., 1981) 

(emphasis added)). 

The WVDOH first posits that, like the plaintiff in State Rd. Comm 'n. v. Ferguson, 148 

W.Va. 742, 137 S.E.2d 206 (1964), CDS sought to have the fair market value of the Take 

Property determined "based on future or prospective uses" rather than "as it exists at the time of 

the taking ...." Petitioner's Brief, pp. 34-35. The WVDOH further describes this as improperly 

seeking compensation based on "frustration of business plans, which are speculative and 

inadmissible." Petitioner's Brief, pp. 33-34. These assertions are iIicorrect. 

Mr. Sokolove provided an opinion regarding the suitability of the Take Property for use 

as a mitigation bank based upon its currently existing, inherent attributes, including six major 

wetland areas and four perennial streams, and aided by the comprehensive RKK report, entitled 

"CDS Trust [property] Technical Report: Stream Assessment, Wetland Delineation and 

Mitigation Potential." A.R. 235-237; 221-228. As Mr. Sokolove noted, the first and principal 

consideration in making that determination was whether the Take Property had the "ecological 

properties" that made it a viable candidate for providing compensatory mitigation. A.R. 236 
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(Sokolove report); Tr., pp. 181, 185 (" ...the most important thing is to look at a site first and 

foremost ecologically ... "). Based upon the RKK data, including detailed wetlands delineations 

and calculations made using the functional assessment tool known as the "West Virginia Stream 

and Wetland Valuation Metric" (or "SWVM")19, Mr. Sokolove determined that the Take 

Property did have such properties. Thus, unlike the planned housing development at issue in 

Ferguson, there was no need for construction of a subdivision or other surface improvements to 

give the Take Property the value that RKK and Mr. Sokolove described in their detailed reports. 

Moreover, the Take Property was valuable mitigation property as of the Date of Take. 

Tr., pp. 178-179 (value of property for mitigation provided by Mr. Sokolove was based on 

''value of that land as it is on March 20,2012"). Had the WVDOH condemnation not occurred, 

CDS was in a position to submit an application for approval of a mitigation bank based on the 

Take Property, and it could reasonably have expected to obtain approval to operate it within nine 

months, if not sooner. Tr., pp. 241.20 In addition, even before that approval was granted, CDS 

could have sold at least a limited number of credits to purchasers and applied those funds to its 

19 The SWVM is the official methodology approved by the Corps for calculating compensatory mitigation 
requirements for impaired streams and wetlands in West Virginia. See "Guidance on the West Virginia 
Interagency Review Team Initiatives Administered in Accordance with the 2008 Final Rule on 
Compensatory Mitigation for Losses of Aquatic Resources Within the U.S. Army Corps ofEngineers, 
Huntington and Pittsburgh Districts," Feb. 2, 2010, available at 
http://www.lrh.usace.army.millPortals/38/docs/regulatory/ WV%20IRTI%20Guidance.pdf ("IRT 
Guidance"), at 6; A.R. 192,204-220 (RKK report). 
20 Although the WVDOH had already expressed an interest in the property, the record indicates that CDS 
was exploring the feasibility and likely productivity of establishing a mitigation bank on the CDS 
Property as early as 2011, and it had employed RKK to perform work in that regard before the Date of 
Take. Tr., pp. 129,201; A.R. 352-357. Contrary to the WVDOH's assertions (petitioner's Brief, p. 12), 
that process does not involve compliance with regulations issued by the U.S. Fish and Wildlife Service, 
EPA, or any other federal or state agency. Mitigation banking is solely administered by the Corps under 
its regulations. The Interagency Review Team is an advisory body only and does not issue regulations, 
but makes recommendations on mitigation bank applications for the Corps' consideration. 33 C.F.R. § 
332.8(a), (b). 
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development costS?1 Finally, even if a mitigation bank approval was not timely issued by the 

Corps, CDS could have offered the Take Property to project developers to offset their mitigation 

needs in the form of a turnkey arrangement, again realizing substantial financial benefits from 

the property's inherent attributes.22 

Second, the WVDOH claims that the opinion offered by Mr. Wise regarding the fair 

market value of the CDS Property and the opinion provided by Mr. Sokolove regarding the 

estimated value of the Take Property as a mitigation bank were based on nothing more than 

"profit from the sale of wetlands mitigation banking credits" that could only be realized after 

"assuming the years of risk associating with recouping [a buyer's] initial multi-million dollar 

investment." Petitioner's Brief, p. 37. This, the WVDOH argues, violates the well-established 

principle that ''profit which may be realized in the operation of business ventures on land is not 

recoverable" in a condemnation proceeding. Id Again, the WVDOH misses the mark. 

Mr. Sokolove's estimate of the value of the Take Property for mitigation purposes was 

based upon a thorough investigation of the physical and ecological aspects of the property, 

including three site visits (during different seasons of the year); review of the data and reports 

from RKK and discussions with Mr. Reel and his colleagues at RKK regarding their findings; 

discussions with federal and state agency staff and mitigation bankers; and a review of credit 

sales from more than 100 existing mitigation banks that were comparable to the bank that Mr. 

Sokolove believed could be developed on the Take Property. A.R. 236-238; Tr., pp. 189-190; 

21 As Mr. Sokolove explained, mitigation banks are allowed to sell credits in advance offully 
implementing the mitigation plan for the site as long as an approved mitigation banking instrument is in 
place. Tr., pp. 238-239; 33 C.F.R. § 332.8(1); 33 C.F.R. § 332.8(m) (banking instrument may allow for 
credit releases based on projected total credits available from the bank at maturity). 
22 The only work to be done on the site would have been some minimal earthwork and planting to create 
wetlands in two areas that RKK identified as having high potential for successful wetland creation, work 
that Mr. Reel testified could be "easily" done. A.R.195-196; Tr., pp. 116-118. That work could have been 
undertaken while the CDS mitigation bank approval was pending, and the cost of such work was factored 
into Mr. Sokolove's calculations ofthe net value of the property as ofthe Date ofTake. A.R. 240-241. 
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194,200-201. Based on this comprehensive review, and his years of experience in the area, Mr. 

Sokolove prepared a conservative estimate of the total net value of the wetlands and stream 

mitigation credits that would have been associated with the Take Property had it been used as a 

mitigation bank. Tr., p. 178 

Moreover, that estimate represents the value of the site as a mitigation resource as of the 

Date of Take, not after making some "initial multi-million dollar investment." Tr., p. 242 (Q: 

"So, in any event, can we agree that the $3,215,638 that is referenced in your report as the net 

value of this property is after the expenditures of $1.8 million?" A: ''No, as I just testified, I 

wholeheartedly disagree with that."). Further, this estimate of the value of the Take Property is 

based upon revenue from the sale of mitigation credits, not "lost profit." Tr., p. 178 (Q: "Okay. 

So that $3 million, that, in your opinion, that is what a willing buyer would pay a willing seller 

for this take area without any of these extra things on there that weren't there before?" A: "Yes, 

because they will be able to re-sell that for over $5 million later; correct.,,}.23 

Although it is true that the lost future profits of a business conducted on the surface of 

condemned property should not be used as the sole measure of just compensation, what the 

WVDOH overlooks is that the "future earning power of the real estate itself," based on its 

inherent attributes, "is, in fact, a powerful tool for calculating a fair market valuation of the real 

estate." Western Pocahontas, 236 W.Va. 63-64, 777 S.E.2d 634 (emphasis added). See also 

23 The WVDOH fails to recognize that revenue from the sale of mitigation credits is not genemted in the 
same way that a typical business generates profit. The mitigation credits are in place once the Corps has 
approved of a mitigation banking instrument, and after that approval there is very little need for 
management ofthe business of selling those credits. Further, once all ofthe credits have been sold there 
is no longer any business to be conducted. This is far different from a typical business that can be carried 
on at virtually any location and is dependent upon "fmancial success ... [that is] all too ephemeral and is 
tied to considemtions involving the type ofbusiness which is being conducted, management, and a variety 
of factors which are not tied to the land." Auraria Businessmen Against Confiscation, Inc. v. Denver 
Urban Renewal Authority, 517 P.2d 845,848 (Colo., 1974) (cited with approval in Western Pocahontas, 
236 W.Va. 64, 777 S.E.2d 633, n. 30.) 
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Western Pocahontas, 236 W.Va. 63, 777 S.E.2d 634. ("[I]ncome from the real estate itself [that] 

derives from qualities inherent only to that tract ofreal estate ... " may be "a critical element that 

affects the buyer's and seller's calculation ofmarket value."). 

As noted above, because Mr. Wise reasonably based his market valuation of the wetlands 

and stream mitigation resources on the property on the expert opinions of Mr. Reel and Mr. 

Sokolove, Mr. Wise's opinion regarding the fair market value of that part of the CDS Property 

containing those resources was entirely proper. "An appraiser may, in part, rely upon the future 

income stream from the real estate to calculate a fair market value through the use of the 'income 

capitalization approach.'" Western Pocahontas, 236 W.Va. 65, 777 S.E.2d 634. Here, although 

Mr. Sokolove was not evaluating the CDS Property as a whole and did not offer an opinion of 

fair market value as an appraiser seeking to establish just compensation, he did engage in a 

detailed, site-specific consideration of the Take Property and provided an opinion as to the value 

of the stream and wetland mitigation credits that could be sold from a bank located on the Take 

Property. In applying that data to the CDS Property, therefore, Mr. Wise. completed a type of 

income or revenue capitalization analysis with respect to the value ofthe property as a mitigation 

bank. A. R. 317-318. As this Court has observed, such an income approach "is typically used 

where the condemned real estate itself generates future income," and therefore it was entirely 

proper for Mr. Wise to rely on the expertise of Mr. Sokolove in this way. Western Pocahontas, 

236 W.Va. 66, 777 S.E.2d 635 (emphasis in original); W. Va. R. Evid. 703 ("[a]n expert may 

base an opinion on facts or data in the case that the expert has been made aware of or personally 

observed"). 
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C. 	 The Trial Court Properly Allowed the Testimony of Patrick E. Gallagher as 
an Expert Rebuttal Witness (Assignment of Error D). 

1. 	 Standard of Review Applicable to Expert Rebuttal Witnesses. 

"[A] trial court has broad discretion in permitting or excluding the admission of rebuttal 

testimony, and this Court will not disturb the ruling of a trial court on the admissibility of 

rebuttal evidence unless there has been an abuse of discretion." Belcher v. Charleston Area 

Medical Center, 188 W.Va. 105, 110, 422 S.E.2d 827, 832, (1992). Indeed, "[a] party 

challenging a circuit court's evidentiary rulings has an onerous burden because a reviewing court 

gives special deference to the evidentiary rulings of a circuit court." Gentry, 195 W.Va. 518, 

466 S.E.2d 177 (1995). The WVDOH has not come close to meeting its burden of showing that 

the Circuit Court abused its discretion by allowing the rebuttal testimony ofPatrick E. Gallagher. 

2. 	 The Circuit Court Properly Admitted the Testimony of Patrick E. 
Gallagher Under W. Va. R. Civ. P. 26(e)(1). 

Although the WVDOH suggests that it had no idea that CDS planned to present the kind 

of testimony presented by Mr. Gallagher until approximately three (3) weeks before trial 

(petitioner's Brief, p. 40), the WVDOH was obviously aware before that time that the feasibility 

of mining coal from the CDS Property and the marketability of that coal were disputed matters. 

Indeed, when it disclosed Mr. Gallagher as a potential rebuttal witness, CDS "reiterated" its 

objections to the report provided by WVDOH's proposed expert, Ryan Ward of Alistar Ecology, 

LLC ("Allstar"), and explained that Mr. Gallagher was being disclosed in large part due to CDS' 

concerns about the potential scope of Mr. Ward's testimony. CDS objected to the untimeliness of 

the Allstar report and noted that the vagueness of the opinions offered in it were illustrative of 

the kind of disclosures that formed the basis for an earlier Motion in Limine filed by CDS that 

sought to preclude the WVDOH from offering expert testimony going beyond the scope of the 
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expert's report. A.R. 104; Docket Sheet, p. 2 (showing filing of CDS Motions in Limine on April 

20,2016).24 

CDS had also raised concerns as to the WVDOH's failure to provide documents in 

discovery that purportedly formed the basis for certain assertions set forth in the Allstar report. 

A.R. 104-105. In particular, the Allstar report claimed that "documents from the WVDOH" file 

showed that there were "significant amounts of marketable coal" under the property. A.R. 105. 

Though it sought them in discovery, CDS never received any such documents. In addition, the 

testimony of WVDOH expert witnes~ Phillip Lucas, which was expected to be limited to the 

amount paid for coal underlying the Take Property and adjacent lands, went beyond that into 

areas involves mineability, permitting, and related issues. Tr. pp. 569-571, 578-579. It was for 

these reasons that CDS disclosed Mr. Gallagher as a potential rebuttal witness, depending upon 

the substance of testimony that the WVDOH planned to solicit on this issue at trial - a matter 

that was still unclear to CDS as of service of its supplemental disclosure on June 1,2016. A.R. 

101, 105.15 See also Circuit Court's trial ruling, at Tr., p. 598 ("We've had a lot of problems 

with meeting deadlines and doing things we're supposed to do, so we're going to go ahead and 

let him testify.") 

In this case, CDS' concerns about solicitation of testimony from Mr. Ward going beyond 

the scope of the A1lstar report proved valid. The Allstar report was limited to a critical review of 

the RKK Report, which had addressed the ecological characteristics of the CDS Property. 

However, A1lstar's Mr. Ward offered testimony regarding various aspects of mitigation banking, 

including the policies of the Interagency Review Team ("IRT") that reviews and approves 

24 The circuit court Docket Sheet is located at the beginning of the Joint Appendix, before the numbered 
pages. 
2S Indeed, the question ofthe admissibility oftestimony as to the valuation of coal underlying the CDS 
Property was the subject ofconsiderable briefmg before the circuit court in the month prior to trial. See 
Docket Sheet, pp. 2-3 (entries from May 11,2016, May 12,2016, and May 27,2016). 
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proposed mitigation banks, and possible issues concerning the presence of mineable coal on the 

property. Tr., pp. 498, 523-524. It was CDS' suspicions that Mr. Ward might be asked to opine 

about the development of the coal on the CDS Property - which proved to be justified -- that led 

CDS to take the prudent step of identifying Mr. Gallagher as a possible rebuttal witness. 

Finally, though the WVDOH claims prejudice from the disclosure of Mr. Gallagher as a 

possible rebuttal witness 20 days prior to trial, it fails to describe precisely how it was prejudiced. 

Certainly, the transcript shows that the WVDOH witnesses presented extensive testimony 

pertaining to the feasibility of coal mining on the property, even before it was known whether the 

Circuit Court would allow Mr. Gallagher to testify. Further, though his testimony was very 

brief, WVDOH's counsel had no difficulty in cross-examining Mr. Gallagher regarding such 

matters without any apparent restriction based on unfamiliarity with the opinions offered. Tr., 

6/23/16, pp. 523-525; 567-580; 609-611.26 Accordingly, even under the cases cited by the 

WVDOH addressing late supplementation of discovery responses under W. Va .R. Civ. P. 

26(e)(I), the WVDOH cannot establish that it was an abuse of discretion to allow Mr. Gallagher 

to testify. ~DOT Parkersburg Inn, Inc., 222 W.Va. 688, 698-699, 671 S.E.2d 693, 703-704 

(2008) (upholding exclusion of witness only based on circuit court's specific findings of 

prejudice and surprise). See also, Helmickv. Potomac Edision, 185 W.Va. 269, 276,406 S.E2d 

700, 707 (party is required by Rule 26(b)(4)(A)(i) to identify experts "only when that party has 

determined within a reasonable .time before trial who his expert witnesses will be") (internal 

citations omitted). 

In short, given the reasons for the delayed disclosure of Mr. Gallagher (including his 

identification as a rebuttal witness rather than as an expert presented in CDS' case in chief); the 

26 As the WVDOH observed, Mr. Gallagher had testified in another case as an expert witness for a landowner 
challenging a WVDOH appraisal, in which the same counsel had represented the WVDOH, approximately one year 
prior to the trial in the case sub judice. Petitioner's Brief, pp. 39-40. 
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previous motions and exchanges regarding the subject matter that Mr. Gallagher addressed in his 

testimony; the fact that WVDOH's own witnesses had already provided extensive testimony in 

the same area; and the absence of any proof of prejudice to the WVDOH, it was not an abuse of 

discretion for the Circuit Court to allow him to testify. Belcher v. Charleston Area Medical 

Center, 422 S.E.2d at 831, 188 W.Va. at 109. ("It is well established that the trial court has broad 

discretion in permitting or excluding evidence that is offered as rebuttal evidence"); Gilbert v. 

W. Va. Dep't of Transp., No. 15-0994 *5-6 (W.Va Supreme Court, November 10, 2016) 

(memorandum decision); State ex reI. Tallman v. Tucker, 234 W.Va. 713, 718,769 S.E.2d 502, 

507 (party only required to seasonably supplement initial expert disclosures, and not precluded 

from supplementing expert opinions when timely offered). The Circuit Court's ruling on this 

issue therefore should be affirmed. 

Vll. CONCLUSION. 

For the reasons set forth above, the Circuit Court's June 28, 2016 Judgment Order and 

November 15,2016 Order Denying Petitioner's Motion for New Trial should be affirmed. 

Respectfully Submitted, 
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