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I. 	 ASSIGNMENTS OF ERROR 

A. The Circuit Court erred in admitting the testimony and reports of 

CDS experts Douglas C. Wise, Robert D. Sokolove and Justin Reel. 


1. 	 CDS's experts' testimony and reports are inadmissible under Rules 
702 and 703 of the West Virginia Rules of Evidence. 

2. 	 A Wetlands Mitigation Bank does not constitute a cognizable 
property interest. 

B. CDS's expert witness opinions and conclusions are based upon 
frustration of business plans, which are speculative and inadmissible. 

C. CDS's experts impermissibly incorporated business profit into their 
opinions of value. 

D. The Circuit Court erred when it permitted CDS to call a late
disclosed expert witness in its rebuttal case. 

II. 	 STATEMENT OF THE CASE 

A. PROCEDURAL HISTORY 

The present Petition arises from the Judgment Order and Trial Order 

entered June 28, 2016 and the Order Denying Petitioner's Motion for New Trial 

entered November 15, 2016. The Petitioner ("DOH") appeals the Circuit Court's 

denial of the Petitioner's Motion for a New Trial. The Judgment Order requires 

DOH to pay the Respondent CDS Family Trust, LLC ("CDS") the sum of 

$3,309,1721 plus ten percent (10%) interest thereon until paid. The trial 

concerned just compensation to be paid the property owner for the surface 

interests taken for environmental mitigation and alleged damages to the residue 

of Parcel 4 in the Davis to Bismark section of Corridor H, Project No. X347-H

72.85. AR 150-156. CDS owned only the surface rights in the subject property. 

AR 3-14. 

1 $3,458,972 minus DOH's original deposit of $149,800. 
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The coal underlying the subject property was owned by WPP, LLC, on the 

date of take. Tr. pg. 342, lines 12-17; pg. 574, lines 1-6. In Tucker County Civil 

Action 12-C-45, WV DOH vs. WPP, LLC the coal owner was paid $1,484,700 for 

said coal. Tr. pg. 591, pp. 7-12. DOH expert Phillip Lucas, P.E. of Summit 

Engineering testified to his valuation of the coal underlying the subject property, 

to-wit: $1,484,681. Tr. pg. 577, lines 14-19. 

The applicable Scheduling Order2 required amended expert witness 

disclosures from DOH by February 1, 2016 and from CDS by March 1, 2016. AR 

29-30. CDS disclosed appraiser Douglas C. Wise, RK&K, LLP biologist Justin 

Reel and attorney Robert D. Sokolove and their respective reports on March 1, 

2016. AR 31-34. DOH filed a Motion in Limine to Exclude Testimony of 

Respondent's Experts. AR 43-69. CDS filed its Response to Petitioner's Motion 

in Limine to Exclude Testimony of Respondent's Experts. AR 78-89. At the 

pretrial conference on May 4, 2016 the Circuit Court orally denied the Petitioner's 

Motion in Limine. The Pre-Trial Order, reflecting said ruling, was entered June 

21,2016. AR 146-148. 

On June 1, 2016, CDS disclosed rebuttal witness Patrick Gallagher for the 

first time. This "disclosure" included no substance of Mr. Gallagher's expected 

testimony. AR 101-103. On June 2, 2016, CDS provided DOH supplemental 

disclosure which purported to disclose the substance of Mr. Gallagher's expected 

testimony. AR 104-108. DOH moved to exclude Mr. Gallagher's testimony by 

Motion filed on June 10, 2016. AR 140-145. The Circuit Court denied DOH's 

2 Certain expert witness disclosures had occurred under earlier scheduling orders. 
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Motion to exclude Mr. Gallagher's testimony on Day 3 of the trial, permitting Mr. 

Gallagher to testify for CDS in its rebuttal case. Tr. pp. 597-598. 

The trial occurred on June 21-23,2016. AR 150-153. The Circuit Court 

later entered judgment against the DOH for the amount of the verdict in excess of 

the deposit and denied DOH's Motion for a New Trial. AR 154-156; 179-187. 

B. STATEMENT OF FACTS 

1. The Condemnation - On Nov. 30, 2011, DOH condemned 123.51 

acres of surface interests owned by CDS, depositing $149,800 as just 

compensation and obtaining defeasible title to the property on March 20, 2012, 

which was treated as the "date of take". AR 15-24. The jury returned a verdict of 

$3,458,972 in just compensation due the Respondent ($1,963,972 for the area 

taken and $1,495,000 for damages to the residue.) AR 149. 

The Petitioner condemned the following surface interests: 


Project X347-H-72.85, Parcel 4 

Parcel total before taking 778.49 ac. 

Tract 1 - Noncontrolled Access Right of Way 92.97 ac. 

Tract 2 - Noncontrolled Access Right of Way 30.54 ac. 

Total taken 123.51 ac. 
Residue remaining after take 654.98 ac. 

(AR 363) 

DOH acquired the property for permittee-managed environmental 

mitigation incident to its construction of Appalachian Corridor H. Tr. pg. 88, line 

18 to pro 91, line 14. The sale issue at trial was the fair market value of the land 

actually taken and damages, if any, to the residue of the property. AR 149. 

CDS disclosed reports from three expert witnesses in support of its 

position that, on the date of take, the property had the "potential" to be developed 
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as a wetlands mitigation bank and the credits sold for more than $5 million. 

These reports formed the basis for the expert witnesses' testimony at trial that 

the property should be valued as an actual permitted functioning wetlands 

mitigation bank and that just compensation exceeded $5 million. AR 248-345. 

DOH retained Certified General Appraiser Kent Kesecker of Berkeley 

Springs, West Virginia to appraise the subject property and to recommend an 

appropriate sum of just compensation. Mr. Kesecker's report was reviewed by 

review appraiser and Certified General Appraiser Phillip Swartz. Tr. pg. 369. Mr. 

Swartz recommended, and agents of the DOH approved, Mr. Kesecker's opinion 

that just compensation for the taking of CDS's property was $285,0003, of which 

damages to the residue were $00.00. Tr. pg. 464, lines 15-24. Mr. Kesecker 

found the highest and best use of the entire 779.49 acres before any taking to be 

"recreational and natural resource production". Tr. pg. 439, lines 2-14. 

It is uncontroverted that at no time prior to the taking had any steps been 

taken to construct a wetlands mitigation bank on the subject property. Tr. pg. 

646, line 24 to pg. 647, line 11. 

2. Robert Sokolove report and testimony 

a. Robert Sokolove report - Mr. Sokolove is a lawyer licensed in 

Delaware, with experience in the fields of wetland, stream and habitat mitigation 

banking. Nearly two pages of his nine-page report are dedicated to Mr. 

Sokolove's professional credentials and reflect no experience or training in real 

3 The Judgment Order correctly states that DOH's original deposit upon gaining right of entry and 
defeasible title on March 20, 2012 to the property taken was $149,800. The updated appraisal performed 
by Mr. Kesecker, which established just compensation as of the March 20, 2012 date of take, increased 
Mr. Kesecker's estimate to $285,000, but no additional deposit was made before trial. 
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estate valuation or appraisal. He proclaims his area of expertise as "wetland 

mitigation banker". AR 234-235. Mr. Sokolove was "asked to serve as an expert 

and formulate an expert opinion as to the viability and value of the subject land 

as a mitigation bank, at the time of the Notice of Condemnation." AR 234. He 

considered the "viability and value of a potential mitigation project in this 

instance" and noted that "this site, like every other site considered for mitigation 

banking purposes, must have certain ecological properties that make it a viable 

candidate for mitigation banking." AR 235-236. In reaching his conclusions, Mr. 

Sokolove "reviewed and relied on technical site information and data produced 

by RK&K, LLP ... in August of 2013." AR 236. 

The Sokolove report discusses "whether a site could qualify for mitigation 

banking" in analyzing "whether the CDS Family Trust site could serve as a 

mitigation bank and the economic viability of such an endeavor." AR 236-237. 

His analysis considers the economics of such a project, including "the ability to 

more easily than not produce the wanted site improvements at reasonable cost, 

the likelihood of project success, whether other similar projects obtain timely 

regulatory approval and the general regulatory climate as well as value 

considerations relative to the creation of mitigation credits. [He] considered 

all of these factors in determining whether the CDS Family Trust site could serve 

as a mitigation bank and the economic viability of such an endeavor." AR 236

237 (emphasis added). Sokolove's report concluded that "the site at issue was 

indeed capable of providing ecologically viable wetland and stream restoration 

credits [on the date of take.]" AR 237. He then adopted RK&K's findings that 
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"23.35 acre credits of wetland mitigation were likely to be available at the time of 

the condemnation take in this maUer." AR 238. Sokolove further adopted 

RK&K's conclusion that "1,739.17 stream mitigation credits could be obtained 

from the site at the time of the take." AR 239. 

In support of his ultimate conclusions, Mr. Sokolove claims that 

"mitigation bank credits were selling between $62,000 and $67,500 per acre

credit" on the date of take and that "[CDS] should be properly viewed as the 

beneficiary of a favorable, comparative market analysis as it would be able to 

develop a mitigation bank on its property for the purposes of producing wetland 

and/or stream restoration credits. In [his] opinion, therefore, the value of an 

acre-credit of wetland mitigation at the time of the take by the [DOH] was 

$65,000" and $250 per linear foot for the 1,739.17 stream restoration credits. 

AR 239. Mr. Sokolove ultimately concludes that, at the time of the taking, 

the 23.35 wetland acre-credits available to [CDS] should be valued at 

$1,517,750 and the stream restoration credits should be valued at 

$3,551,750, for a total "gross available credit value to the landowner ... of 

$5,069,500." AR 240. 

Mr. Sokolove calculates that "the cost of producing these mitigation bank 

credits" is $1,853,862. AR 240. In reaching this conclusion, Mr. Sokolove 

determined that the "landowner has at its nearby disposal sUbstantial 

construction equipment and staff that could be utilized for the design, 

construction, maintenance, and monitoring of the site as a mitigation bank", 

which he found to be "a significant benefit when considering the cost of a 
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mitigation bank project." He then reached a final conclusion that "the land taken 

by the West Virginia Department of Highways had a significant opportunity to be 

utilized as a mitigation bank" and that, on that basis, the net value of the land 

taken was $3,215,638 on the date of take. AR 241. Mr. Sokolove offered no 

opinions regarding damages to the residue of the property. 

The report contains no opinions regarding the fair market value of the 

entire property before taking, no opinions as to the fair market value of the 

property taken, and no opinions as to the value of the residue of the property 

after the taking. Sokolove made no attempt to utilize any recognized methods of 

valuing real estate, such as the Sales Comparison Approach, the Cost Approach 

or the Income Capitalization Approach. AR 235-242. 

b. Robert Sokolove testimony - Mr. Sokolove's testified consistently 

with his report, reiterating his many qualifications in the field of wetlands 

mitigation banking and the sale of banking credits. DOH's objection to Mr. 

Sokolove's qualifications to testify to the fair market value of property in West 

Virginia, as well as his failure to employ proper appraisal methodology, were 

overruled, as were several subsequent objections. Tr. pp. 167-175; pg. 208; pg. 

210. Mr. Sokolove admitted that wetlands mitigation banking "is a complex 

business" involving construction, engineering and understanding how to sell 

wetlands credits to "get your values". He is "on the business side". Tr. pg. 

194, lines 15-23. See also Tr. pg. 168, line 17; pg. 185, line 23; pg. 187, line 19 

(emphasis added). The work needed to obtain the credits includes engineering, 

construction, planting [desirable wetlands vegetation], and bonding to comply 
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with regulations to achieve the "net value" of the land, which reflects the multi

step process of creating a wetlands mitigation bank and the process of selling the 

credits. Tr., pg. 196, line 6 to pg. 202, line 11. The permitting process requires 

navigating the regulations of an Interagency Review Team (IRT), the U.S. Army 

Corps of Engineers, U.S. Fish & Wildlife Service, U.S. EPA and several other 

federal and state agencies. Tr., pg. 205, line 23 to pg. 208, line 17. 

Mr. Sokolove was permitted to testify that the "highest and best use" of the 

subject property is "wetlands mitigation banking". Tr. pg. 210, lines 2-7. He 

admitted that he considered no sales of actual properties to reach this 

determination. Tr. pg. 222, line 17 to pg. 223, line 4. Mr. Sokolove reiterated 

that, on Mar. 20, 2012, a willing buyer would pay $3,551,000 for the area taken, 

because then he could re-sell the credits for over $5 million later. Tr. pg. 177, 

line 10 to pg. 181, line 5. 

3. The RK&K reports and Justin Reel's testimony 

a. "CDS Trust Wetlands Delineation and Stream Corridor Assessment 

Report" - The Executive Summary describes how RK&K conducted a "wetlands 

delineation, stream corridor assessment, and potential mitigation assessment on 

the CDS Trust property taken by WV DOH on May 20-21 and June 4-5, 2013. 

These natural resources assessments determined the potential compensatory 

mitigation credits available on the CDS property ... The total number of stream 

segment mitigation credits provided by preserving and enhancing the streams on 

the take property is 1,739.17. The total number of wetland mitigation credits 

provided by preserving existing wetlands, enhancing wetlands, and creating new 
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wetlands on the CDS property is 23.35 ... RK&K was retained to determine the 

mitigation potential of the site." AR 192. The report goes on to explain in detail 

the "Wetland Mitigation Opportunities" on the property, including the areas of 

potential wetland enhancement and potential wetland creation areas. AR 195. 

Table 1, "Wetlands Mitigation Credits", explains the mitigation credit ratios 

applicable to develop 23.35 wetlands mitigation credits on the CDS property. AR 

196. The section on "Stream Mitigation Opportunities", outlines the restoration 

process necessary to "promote greater ecological function and long-term 

stability" in Beaver Creek. AR 197. Table 2, "Stream Segment Mitigation 

Credits", explains how restoration of Beaver Creek would result in the said 

1,739,173 stream mitigation credits. AR 198. 

b. "CDS Trust Technical Report: Stream Assessment. Wetland 

Delineation, and Mitigation Potential" - This report contains the scientific data and 

analysis to support the aforementioned "CDS Trust Wetlands Delineation and 

Stream Corridor Assessment Report". AR 221-228. The RK&K reports contain 

no data, opinions or conclusions regarding the fair market value of the CDS 

Family Trust property on March 20, 2012. 

c. Justin Reel testimony - Mr. Reel is an environmental scientist. Tr. 

pg. 104, lines 16-17. Mr. Reel's testimony was consistent with his report. If DOH 

had not taken the CDS property, his next step would have been to develop a 

mitigation proposal to take to the Interagency Review Team to start negotiations 

to build a wetland bank. Tr. pg. 137, lines 1-9. Mr. Reel offered no opinion as to 

the value of the subject property or wetland mitigation credits. AR 192-232. 
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4. Report and testimony of Douglas C. Wise 

a. Douglas C. Wise report - Douglas C. Wise was retained by CDS for 

the purpose of estimating the total just compensation due CDS for the taking 

effected in this case and damages to the residue, if any. AR 249. Mr. Wise's 

report and testimony were admitted over DOH's Motion in Limine and over 

DOH's objection at trial. AR 146-148, Tr. pg. 256. Mr. Wise's opinions as to 

value of the fee simple interest in the property on the report's effective date of 

Mary 20, 2012 are summarized as follows: 

"Value of the entirety of the property before taking $5,670,000 
Value of the area taken (123.51 ac.) $2,685,000 
Value of residue after the take $ 895,000 
Damages to the residue $2,090,000 
TOTAL JUST COMPENSATION $4,775,000" 

AR 249-250 (emphasis original) 

Mr. Wise acknowledges repeatedly in his report and in his testimony that 

he knows virtually nothing about wetlands mitigation banking and merely adopted 

Mr. Sokolove and RK&K's opinions and conclusions. The Sokolove report is 

appended to Mr. Wise's report in its entirety. AR 336-345. Mr. Wise notes, "[t]he 

value of the mitigation bank located on the subject was limited to the study area 

examined by both RK&K and Mr. Robert Sokolove. In estimating the value of the 

entirety, further investigation into the remaining wetland areas were examined 

based on the opinion of RK&K and Mr. Sokolove. The credits for these areas 

were estimated based on the assumptions of these parties as to the ecological 

properties for mitigation banking." AR 254. 

Mr. Wise defines a "Mitigation Bank" as follows: 
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"The EPA defines a mitigation bank as a wetland, stream, or 
other aquatic resource area that has been restored, established, 
enhanced, or (in certain circumstances) preserved for the purpose 
of providing compensation for unavoidable impacts to aquatic 
resources permitted under Section 404 or a similar state or local 
wetland regulation. A mitigation bank may be created when a 
government agency, corporation, nonprofit organization, or other 
entity undertakes these activities under a formal agreement with a 
regulatory agency. Mitigation banks have four distinct components: 

The bank site: the physical acreage restored, 
established, enhanced or preserved; 
The bank instrument: the formal agreement between the 
bank owners and regulators establishing liability, 
performance standards, management and monitoring 
requirements, and the terms of bank credit approval; 
The Interagency Review Team (IRT): the interagency 
team that provides regulatory review, approval, and 
oversight of the bank; and 
The service area: the geographic area in which 
permitted impacts can be compensated for at a given 
bank." 

AR 258. 

Mr. Wise also notes that ''The value of a bank is defined in 'compensatory 

mitigation credits.' A bank's instrument identifies the number of credits available 

for sale and requires the use of ecological assessment techniques to certify that 

those credits provide the required ecological functions. Although most mitigation 

banks are designed to compensate only for impacts to various wetland types, 

some banks have been developed to compensate specifically for impacts to 

streams (i.e., stream mitigation banks). Mitigation banks are a form of 'third

party' compensatory mitigation, in which the responsibility for compensatory 

mitigation implementation and success is assumed by a party other than the 

permittee. This transfer of liability has been a very attractive feature for Section 

404 permit-holders, who would otherwise be responsible for the design, 
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construction, monitoring, ecological success, and long-term protection of the 

site." AR 258. Wise observes that "[a] mitigation bank sponsor sells 

compensatory mitigation credits to permittees whose obligation to provide 

compensatory mitigation is then transferred to the mitigation bank sponsor. 

Where proposed impacts are located within the service area of an approved 

mitigation bank and the bank is determined to be ecologically appropriate and 

environmentally desirable to other mitigation alternatives, the permittee's 

compensatory mitigation requirements may be met by securing those credits 

from the sponsor. The bank must provide the appropriate number and resource 

type of credits." AR 260. 

Mr. Wise's report claims to have fully developed only the Sales 

Comparison Approach4. AR 298,333. The report notes that "the valuation of the 

mitigation bank estimated by Mr. Robert D. Sokolove, Esquire has been utilized 

for this part of the value estimate." AR 298. 

The Wise report states that the Highest and Best Use of the subject 

property on the date of take, as Vacant, would be MITIGATION BANK AND 

RECREATIONAL USE PROPERTY. AR 311 (emphasis original). He separated 

the property into two sections based on alleged differing highest and best uses. 

AR 315-319. Mr. Wise's report is replete with definitions and discussions of 

topics relating to wetlands mitigation banking which, for the sake of brevity, are 

not reproduced in this brief. AR 306-310. Notably, none of this discussion 

4 "The Sales Comparison Approach reflects what typical buyers will pay for a certain property by 
comparing that property to others which have sold offering similar amenities. This was the only 
applicable approach for this appraisal." ... "[The income] approach was not used since the property does 
not have an anticipated income stream." AR 333. 
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reflects any actual experience by the appraiser in the area of wetlands mitigation 

banking. 

In reaching his "Before" value on the entirety of the property, Mr. Wise 

addresses the "Value Estimate of the Mitigation Bank" first for the area of the 

take, in which he repeats the conclusions reached by Robert Sokolove and 

RK&K, LLP regarding the value of wetlands mitigation banking credits which may 

allegedly be developed and sold within the 123.51 acres taken by DOH, to-wit: 

23.35 wetland acre-credits, valued at $65,000 per acre-credit and 1,739.17 

stream mitigation credits ("reported to be 14,207 linear feet"), valued at $250 per 

linear foot of stream. AR 315. 

Having been "advised by RK&K and Mr. Sokolove that the wetland areas 

outside of the take area have at least the same ratio of credits per acre as does 

the take area", and noting that "RK&K believes that the areas unaffected by the 

take would have a higher quality of credits than the take area", Mr. Wise then 

proceeds to assign wetlands mitigation banking credits to the entire 349.22 acres 

of wetlands RK&K claims may be found on the CDS property. In an astounding 

feat of mathematical wizardry, Mr. Wise purports to extrapolate Mr. Sokolove's 

and RK&K's valuation methodology to the alleged remaining 225.71 acres of 

wetlands outside the area of the take. He reasons that, if 23.35 acres of credits 

may be developed on the 123.51 acres taken (23.35/123.51 = 18.905% of the 

acres taken), then one may assume that the same ratio may be applied to the 

remaining 225.71 acres of wetlands outside the take. Mr. Wise then postulates 

that 42.67 (225.71 x .18905) credit acres may be developed on the remainder of 
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the wetlands. The 65.99 total credit acres Mr. Wise applies to the "wetlands" 

portion of the entirety of the property in the "before"5, multiplied by $65,000 per 

credit acre in value, leads Mr. Wise to conclude in his "VALUE CALCULATION 

OF CREDITS" that the value of the wetlands mitigation banking credits on 

349.22 acres of the subject property is $4,289,350. He then adds in the value of 

stream credits calculated by Mr. Sokolove and RK&K ($3,551,750, or $2,042.21 

per credit) to arrive at a preliminary "before" value of the wetlands portion of the 

property of $7,841,100. AR 315, 316. (underlined emphasis added) 

Mr. Wise deducts RK&K's costs of $2,326,729.97 from his "before" value 

of the wetlands portion of the property to arrive at a value estimate of 

$5,517,620.03, to which he applies a discount rate of six percent (6%) over four 

year "absorption period". This calculation assumes that the 65.99 credits would 

sell at an average of roughly 16.50 credits per year over said four-year period, 

resulting in Mr. Wise's final opinion that the fair market value before taking of the 

349.22 acres of wetlands property as a "mitigation bank" is $4,591,309.67. AR 

318. After adding in the value of the remaining 430.46 acres, which Mr. Wise 

classifies as "recreational" property and values before taking at $2,500/acre, or 

$1,076,0006 , Mr. Wise concludes that the fair market value of the entirety of 

the subject property, before any taking, is $5,670,000. AR 317-324. 

Mr. Wise attributes just compensation for the 123.51 acres taken to be 

$2,685,000. AR 325-326. He then adds the sum representing his opinion of 

5 It appears that this figure should actually be 66.02 (23.35 + 42.67). AR 316. 

6 Mr. Wise applied a typical sales comparison approach, utilizing actual sales of real property in Tucker 

and Hardy Counties, to reach his "before" value of the 430.46 acres of recreational property, applying the 

same 6% discount rate as he used for the property he classified as "wetlands mitigation banking" 

property. 
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damages to the residue of $2,090,000, to reach his final conclusion - that CDS 

was due just compensation of $4,775,000. AR 327-333. 

b. Douglas C. Wise testimony - Mr. Wise's testimony brought into 

sharper focus Mr. Wise's hopeless attempt to shoehorn the square peg of 

"wetlands mitigation banking" into the round hole that is real estate appraisal. 

His job was to take Mr. Sokolove's report and incorporate it into an appraisal 

valuation. Tr. pg. 260, lines 8-21. He used Sokolove's report to establish the 

highest and best use of the 349.22 acres of wetlands as a wetlands mitigation 

bank. Tr. pg. 262, lines 8-13. He knows nothing about wetlands and has never 

dealt with wetland mitigation banking before. Tr. pg. 263, line 2 to pg. 267, line 2. 

The mitigation bank area designed by RK&K and Sokolove would have been 

purchased (according to Mr. Sokolove) by a mitigation banker and marketed for 

the credits. Tr. pg. 283, lines 4-20. Anytime he previously appraised wetlands, 

he used comparable sales of [real] property in the area. Tr. pg. 286, lines 9-21. 

Throughout his report, Mr. Wise reproduced Mr. Sokolove's statements of fact 

word-for-word on mitigation value because Sokolove "is the expert in that field." 

Tr. pg. 290, lines 17-21. The only area in which he disagreed with Sokolove was 

in applying a discount to the value of the credits of 6%, where Sokolove applied 

no discount at a". Tr. pg. 290, line 22 to pg. 291, line 4. 

Mr. Wise repeatedly refers to Mr. Sokolove as "the expert" in mitigation 

banking. The context of the question makes it clear he defers at a" times to Mr. 

Sokolove's expertise in this area because Mr. Wise has none of his own. Tr. pg. 

290, lines 17-21; pg. 298, line 18 to pg. 299, line 12. In response to a question 
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about Mr. Wise's approach to construction costs for a wetlands mitigation 

bank, Mr. Wise states "I did not appraise the mitigation bank. Mr. Sokolove 

did." Tr. pg. 302, line 22 to pg. 303, line 4. He admits that, in exchange for 

$4,591,309, a buyer of CDS's wetland property would get "permit and credits for 

wetlands that could be banked by someone like Sokolove." Mr. Wise has no idea 

how long this process takes. Tr. pg. 320, line 18 to pg. 322, line 15. The reports 

of Sokolove, Wise and Reel were admitted into evidence at Tr. pp. 218 and 659. 

5. Report and testimony of Kent W. Kesecker - Kent Kesecker is a 

Certified General appraiser licensed in West Virginia and 4 other states. His 

primary office is in Berkeley Springs, WV and he has participated in over 10,000 

appraisals in his 31 years of practice. He was recognized as an expert in real 

estate appraisal without objection. Tr. pg. 431, line 1 to pg. 432, line 22. His 

updated report, prepared after this case was filed, reflects conditions and values 

as of March 20, 2012. Tr. pg. 436, lines 2-8. Mr. Kesecker determined that the 

highest and best use of the property before taking was "natural resource 

production and recreational use", to-wit: hunting and fishing, which were its 

existing uses. He clarified that the property was underlain by coal, and noted the 

existence of a coal mine on a separately-owned tract located in the middle of the 

CDS property. Tr. pg. 439, lines 2-19. The property was, on the date of take, 

under lease to a hunting club. Tr. pg. 459, lines 4-12. 

Mr. Kesecker has worked on appraisals of properties connected to the 

construction of Corridor H for about 20 years, so he is extremely familiar with the 

real estate market up and down Corridor H. Tr. pg. 440, line 17 to pg. 441, line 
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18. Of the 3 approaches to valuation, Mr. Kesecker developed only the direct 

sales comparison approach, as he found the cost approach and the income 

approach to be inapplicable. Tr. pg. 443, line 20 to pg. 444, line 20. He located 

two sales and two listings of comparable properties in Tucker and Grant 

Counties, which he believed reflect what the subject would have sold for before 

any taking. Tr. pg. 442, line 2 to pg. 443, line 19. 

The comparable sales upon which Mr. Kesecker relied included Parcel 15, 

which was a 354-acre unimproved property used as the Wounded Warrior Camp 

at the intersection of Route 72 and 38 "up the road" from the subject. It sold for 

$2,500/ac. in Nov. 2011, which Mr. Kesecker verified by communicating with 

. parties to the transaction. The property included flat, partially steep and 

moderately steep land, with frontage along the Cheat River, extensive road 

frontage and a fair amount of bottom land. Tr. pg. 446, line 17 to pg. 449, line 9. 

Mr. Kesecker further relied upon the sale of Parcel 16, a tract of 700 acres 

of property located within the National Wetlands Index and sold by Canaan 

Valley Institute to the WV Dept. of Commerce on April 16, 2012. After verifying 

that the nearly-$2,900/ac sale price was based on an appraisal the parties 

commissioned before sale, Mr. Kesecker found the sale to represent an arms

length transaction. The characteristics of the property are "very similar" to the 

subject, with frontage on the Blackwater River, wetlands throughout the property 

and level frontage on Route 92. The property, located just six miles from the 

subject and selling within a month of the date of take, represented the most 
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similar sale Mr. Kesecker could find. Mr. Wise also relied on this sale in his 

report. Tr. pg. 449, line 15 to pg. 451, line 7. 

Mr. Kesecker went on to describe 2 listings he found within a few miles of 

the subject. He described them as setting "the high end of the market". The 

properties eventually sold in 2014 and 2016, respectively. One parcel he found 

useful because it was the closest in size, at 674 acres. Tr. pg. 451, line 16 to pg. 

454, line 1. 

Once Mr. Kesecker located reliable sales, he adjusted the sales price for 

size, topography and utilities, concluding that the adjusted sales supported a 

value of $2,300/acre, or $1,790,500, for the subject property. Tr. pg. 456. 

Mr. Kesecker applied his $2 j300/ac value to the 123.51 acres of the take, 

valuing it at $285,000. Tr. pg. 458, line 8 to pg. 459, line 2. Mr. Kesecker then 

explained the concept of damages to the residue and his conclusion that the 

property enjoyed the same public road access in the "after" taking scenario as it 

did "before" taking, causing no damages to the residue. Tr. pg. 459, line 13 to 

pg. 464, line 3. 

6. Testimony of Carmen DelSignore - Carmen DelSignore manages 

the CDS Family Trust property. He has no personal knowledge of the steps 

needed to develop the CDS property into a wetlands mitigation bank. Rather 

than investing $1.8 million to develop the property into a bank, CDS would have 

sold the property to a developer. Tr. pg. 355, line 2 to pg. 356. Line 12. 

7. Testimony of Charles Riling - Mr. Riling is employed by DOH as 

the Special Projects Environmental Monitor for projects including Corridor H. He 
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makes sure that DOH complies with its environmental permits and commitments 

on certain construction projects. Tr. pg. 72, lines 15-24. CDS's property was 

condemned, along with other property, to be preserved in perpetuity to 

compensate for 37.22 acres of wetlands disturbed in the construction of 100 

miles of Corridor H. Tr. pg. 88, line 18 to pg. 91, line 14. DOH condemned the 

property for environmental mitigation and preservation of Beaver Creek, not for 

construction or creation of a wetlands mitigation bank. Tr. pg. 100, line 5 to pg. 

102, line 1. 

III. SUMMARY OF ARGUMENT 

A. The Circuit Court erred in admitting the testimony and reports 

of CDS experts Douglas C. Wise, Robert D. Sokolove and Justin Reel. 

CDS's experts' testimony and reports fail to comply with accepted 

standards for valuing real estate in eminent domain proceedings and are 

inadmissible under Rules 702 and 703 of the West Virginia Rules of Evidence. 

CDS's expert witnesses classified the highest and best use of wetlands on the 

property as a wetlands mitigation bank. In so doing, they valued not the real 

property, but the credits that could be sold through the federal wetlands 

mitigation banking program. Credits which may be sold through said program do 

not constitute a cognizable property interest. 

B. CDS's expert witness opinions and conclusions are based 

upon frustration of business plans, which are speculative and inadmissible 

The value CDS's experts placed on the property for purposes of 

establishing just compensation represent the value of the property as a permitted 
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and functioning wetlands mitigation bank. CDS had taken no steps to establish a 

mitigation bank on the property on the date of take. Valuing the property for this 

purpose was speculative and inadmissible. 

C. CDS's experts impermissibly incorporated business profit into 

their opinions of value. The value placed on the subject property by CDS's 

experts represents not the value of the land itself, as the same is established 

through sales in the real estate market, but rather the value of "credits" that the 

experts claim could have been sold if the property were developed as a federally 

permitted wetlands mitigation bank. These credits represent profit from a 

business venture conducted on the property, not the value of the land. 

D. The Circuit Court erred in permitting CDS to call an 

undisclosed expert witness in its rebuttal case. The scheduling order 

required CDS to disclose its expert witnesses and reports by March 1, 2016. 

CDS disclosed expert witness Patrick Gallagher on June 1, 2016 and was 

permitted to call Mr. Gallagher as a trial witness over DOH's objection. 

IV. 	 STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

This appeal involves assignments of error in the application of settled law 

and the unsustainable exercise of discretion where the law governing that 

discretion is settled. Oral argument is appropriate under Rule 19 of the WVRAP. 

V. 	 ARGUMENT 

Assignments of Error 

A. The Circuit Court erred in admitting the testimony and reports 

of CDS experts Douglas C. Wise, Robert D. Sokolove and Justin Reel. 
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1. CDS's experts' testimony and reports are inadmissible under Rules 

702 and 703 of the West Virginia Rules of Evidence 

The Circuit Court committed reversible error when it permitted Douglas C. 

Wise, Robert Sokolove and Justin Reel to offer "expert" appraisal testimony 

which utterly failed to meet the minimum standards applicable to expert 

witnesses and, in so doing, violated DOH's right to a fair trial. This Court should 

note that, although Mr. Wise is the only expert ostensibly testifying as to his 

"appraisal" of the subject, all three witnesses' opinions are inextricably 

intertwined for purposes of this analysis. To summarize, Mr. Sokolove relied 

upon the findings of RK&K and Mr. Reel, and Mr. Wise relied upon the opinions 

and conclusions of Mr. Sokolove. 

The West Virginia Rules of Evidence are "the paramount authority for 

determining whether an expert is qualified to give an opinion on the value of real 

estate in an eminent domain proceeding." WV Div. of Highways vs. Butler, 205 

W.Va. 146, 516 S.E.2d 769 (1999). Under Rule 703, an expert is permitted to 

base his opinion on "(1) personal observations; (2) facts or data, admissible in 

evidence, and presented to the expert at or before trial; and (3) information 

otherwise inadmissible in evidence, if this type of information is reasonably relied 

upon by experts in the witness' field." Syllabus Point 2, Mayhorn vs. Logan Med. 

Found., 193 W.va. 42, 454 S.E.2d 87 (1994). Further, under Rule 702 "an 

expert's opinion is admissible if the basic methodology employed by the expert in 

arriving at his opinion is scientifically or technically valid and properly applied." 

Syllabus Point 4, Id. 
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This Court established additional criteria for the admissibility of evidence 

relating to the valuation of real property. A witness in an eminent domain case, 

purporting to value real estate, may offer "evidence of the price paid for property 

which is comparable to the property being condemned is admissible, if the 

following conditions are satisfied: 

(a) The sale must be bona fide; 

(b) The sale must be voluntary, not forced; 

(c) The sale must have occurred relevantly in point of time; and 

(d) The sale must cover property which is comparable to the property 

being condemned." W. Va. Dep't of Highways vs. Brumfield, 170 W.va. at 677, 

Syl. Pt. 1,295 S.E.2d at 917, Syl. Pt. 1. 

One of the three general approaches used by appraisers to establish the 

fair market value of real estate is the sales comparison approach. This value of 

real estate is indicated by recent sales of comparable real estate properties in the 

market. Essentially, it represents "an evaluation of similar pieces of property in 

the general area and the prices paid for each." West Virginia Dep't of Trans., 

Div. of Highways v. Western Pocahontas Properties, L.P., et. als., 777 S.E.2d 

619, 631, 236 W.va. 50 (2015) at fn. 42, quoting W.va. Dep't of Highways vs. 

Sickles, 161 W.va. at 411, 242 S.E.2d at 570. The theory behind the sales 

comparison approach is simple: "Arm's length transaction in lands in the vicinity 

of and comparable to the land under appraisement, reasonably near the time of 

acquisition, are the best evidence of market value, but not to the extent of 

exclusion of other relevant evidence of value." kL at 637. 
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At all times, the goal of the Court and the jury is to determine fair market 

value of the subject property and of the part taken. "The measure of just 

compensation to be awarded to one whose interest in real estate is taken for a 

public use in a condemnation proceeding is the fair market value of the property 

at the time of the taking." kL. at Syllabus Pt. 1. Numerous authorities cited within 

the Western Pocahontas opinion define "fair market value"? The Court also 

describes the manner in which the appraiser should verify comparable sales, 

including prices, property rights conveyed, financing terms, dates, etc. kL. at 637. 

"[T]he question of the admissibility of particular comparable sales rests 

within the sound discretion of the trial judge", kL. at n. 2, and "if the elements 

considered by the witness in reaching his opinions are irrelevant, speculative and 

conjectural, or otherwise incompetent, the opinion should be excluded." W.va. 

Dep't of Highways vs. Bellomy, 169 W.va. 791,793,289 S.E.2d 511,512 (1982). 

Both Mr. Wise's report and his testimony demonstrate that his valuation of 

the 349.22 acres of wetlands, to which he attributes a fair market value before 

taking at $5,670,000, is a sham, utterly failing to comply with any recognized 

theory of appraisal accepted in the State of West Virginia. Mr. Wise abandons 

any pretense of a sales comparison approach and fails to identify any sales of 

real property in support of his valuation. This Court should not 

misunderstand; Mr. Wise doesn't merely identify questionable sales of real 

property as comparable sales; he identifies no sales of real property of any 

7 "Market value is the amount for cash, or on terms reasonably equivalent to cash, for which in all 
probability the property would have sold on the effective date of the appraisal, after a reasonable 
exposure time on the open competitive market, from a willing and reasonably knowledgeable seller to a 
willing and reasonably knowledgeable buyer, with neither acting under any compulsion to buy or sell, 
giving due consideration to all available economic uses of the property at the time of the appraisal." 
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kind. His report reflects absolutely no transactions in the real estate market 

upon which Mr. Wise could have reached a conclusion as to what purchase price 

349.22 acres of wetlands located on the subject property would have brought in 

an actual arms-length transaction. 

Mr. Wise instead relies on the alleged sales of wetlands mitigation credits 

provided to him by Robert D. Sokolove. Both Mr. Wise's report and his testimony 

claim, with zero factual support, that 349.22 acres of the subject property would 

have sold for $65,000 per credit acre and for $2,042.21 per stream credit if the 

subject property had been developed into a wetlands mitigation bank. Mr. Wise 

makes no pretense of having validated this claim by independent market 

research, but rather blindly accepts the per-credit-acre value of $65,000 and the 

value of the stream credits as reported to him by Mr. Sokolove. The entire basis 

for $4,591,309.67 of Mr. Wise's $5,670,000 "before" value is the highest and best 

use of said 349.22 acres as a wetlands mitigation bank. 

"Appraisers must thoroughly research the prices, real property rights 

conveyed, financing terms, motivations of buyers and sellers ... and dates (i.e., 

the market conditions) of the property transactions ... [p]ersonal verification with 

a party to the transaction is an important step in the sales comparison approach." 

Hi. at 638. Mr. Wise blatantly admits that he cannot verify any of the "facts" he 

relied upon to value the property and repeatedly refers to Mr. Sokolove as the 

"expert" in valuing wetland mitigation banks. Mr. Wise seems to believe that 

appending the work of another "expert" to his report absolves him of 

responsibility to perform his work according to applicable standards. This sloppy 
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methodology is, unfortunately, representative of the manner in which Mr. Wise 

took the opinions and conclusions of others and purported to render expert 

opinions which are unsupported and, therefore, inadmissible. 

Mr. Wise's opinion regarding just compensation due the property owner 

cannot, of course, be divorced from his "before" value. Just as the "before" value 

flows from a mixture of fact and fantasy, so does Mr. Wise's opinion of just 

compensation for the property taken and any damages applied to the residue. 

The property was comprised of 778.49 acres before taking. After the 123.51

acre area of taking is deducted from the hypothetical 349.22-acre wetlands 

mitigation bank, 225.71 acres of "wetland banking" residue remains. Mr. Wise 

applied a 70% damage rate to the residue, thus compounding the error in his 

calculation of fair market value and just compensation. AR 327. 

Mr. Sokolove's testimony and report are, for the same reasons, completely 

inadmissible. He opines that "[t]he site at issue was indeed capable of providing 

ecologically viable wetland and stream restoration credits [on the date of take.] 

AR 237. He adopted Justin Reel's findings that "23.35 acre credits of wetland 

mitigation were likely to be available at the time of the condemnation take in this 

matter" and that "1,739.17 stream mitigation credits could be obtained from the 

site at the time of the take." Instead of analyzing the actual market value of the 

CDS property, Sokolove opined that "[CDS] should be properly viewed as the 

beneficiary of a favorable, comparative market analysis as it would be able to 

develop a mitigation bank on its property for the purposes of producing wetland 

and/or stream restoration credits". AR 240. With no supporting data, he valued 
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an acre-credit of wetland mitigation at the time of the take by DOH at $65,000 

and $250 per linear foot for the 1,739.17 stream restoration credits. AR 239. 

Mr. Sokolove then opines that the "net value of the land taken was $3,215,638." 

To the end, Sokolove repeatedly refers to the property's "opportunity" or 

"potential" to be used as a wetlands mitigation bank. AR 240-241. 

Sokolove has no expertise in real estate valuation or appraisal. The report 

contains no data or conclusions to support any finding by Sokolove of the fair 

market value of the property before taking, as the same is defined by law; no 

data or conclusions to justify any opinion by Sokolove as to the fair market value 

of the property taken, and no opinions whatsoever as to the value of the residue 

of the property after the taking. The author made no attempt to utilize any 

recognized methods of valuing real estate, such as the Sales Comparison 

Approach, the Cost Approach or the Income Capitalization Approach. 

Sokolove's entire report is devoted to the "viability and value of the [CDS 

property for a] potential mitigation project." Every sentence of the Sokolove 

testimony and report are dedicated to his opinion of the economics of developing 

the CDS property for federally-regulated wetlands banking. As such, Sokolove's 

opinions, conclusions and his report should have been excluded at trial. AR 233

242. 

Justin Reel's testimony and report suffer from the same fatal defects as 

the Sokolove report. Reel performed an environmental analysis of the property 

with an eye toward its viability as a wetlands mitigation bank. He did not even 

purport to offer evidence of the fair market value of the subject property before 
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taking, value of the property taken, or of the value of the residue. His sole 

purpose in the case was to provide Mr. Sokolove with data from which Mr. 

Sokolove could reach his conclusions of value and to provide data from which 

Douglas Wise could infer additional value of wetlands banking credits and stream 

credits on wetland areas outside the area of take. Mr. Reel's testimony and 

report meet none of the criteria applicable to expert witnesses under WVRE 

Rules 702 and 703 and the case law regarding the valuation of real property in 

eminent domain cases. 

2. A Wetlands Mitigation Bank does not constitute a cognizable 

property interest. 

The Circuit Court committed reversible error when it allowed CDS to offer 

evidence that the fair market value of the property, or any part of it, flowed from 

the property's highest and best use as a "wetlands mitigation bank", as the value 

of "wetlands banking credits" is not a compensable interest in real estate. In 

refusing to find a taking in the U.S. Army Corps of Engineers' denial of a 

landowner's proposal to operate a mitigation bank on its property, the U.S. Court 

of Appeals, Federal Circuit, held that landowners do not have "a cognizable 

property interest in obtaining a mitigation banking instrument." Hearts Bluff 

Ranch, Inc. v. United States, 669 F.3d 1326,73 ERC 2025 (2012). 

The decision illustrates exquisitely why "wetlands mitigation banking 

credits" which never existed cannot serve as the basis for determining the fair 

market value of real property. "A mitigation bank is an offset of preserved and 

restored wetlands used to compensate for the environmental impact of more 
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destructive land use. . . [I]andowners can apply for mitigation banking 

instruments to participate in the program, and then can sell credits under the 

instrument to developers to offset environmentally destructive projects covered 

by section 404 permits under the Clean Water Act." kL. at 1327. The Hearts 

Bluff landowner took substantial steps in purchasing land and applying for 

approval to create a mitigation bank. In denying the landowner's claim for just 

compensation under an inverse condemnation claim, the court opined that 

"Hearts Bluff did not have a property interest that could be subject to a 

Fifth Amendment taking because a mitigation banking instrument is not 'an 

inherent stick in a landowner's bundle'... the [trial] court noted that no 

landowner has the capacity to develop a mitigation bank absent the 

enabling regulations and approval of the Corps of Engineers." Id. at 1328 

(emphasis added). In conducting its analysis, the appellate court looked for 

"'crucial indicia of a property right', such as the ability to sell, assign, transfer or 

exclude." kL. at 1330. The Court found that "Hearts Bluff purchased land, not 

a mitigation bank instrument or mitigation bank credits. At no point did 

Hearts Bluff possess a right to sell or transfer mitigation bank credits or a 

mitigation bank instrument. .. [I]in short, the Corps' denial did not diminish in 

any way the rights Hearts Bluff possessed the day it purchased the land." !.9..:. at 

1331 (emphasis added). 

In reaching its ultimate conclusion, the Hearts Bluff court ruled that "it is 

undisputed that the Corps has discretionary authority to deny access to the 

mitigation program. The mitigation banking program is run exclusively by the 
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Corps, subject to its pervasive control, and no landowner can develop a 

mitigation bank absent Corps approval. Mitigation banking in its entirety would 

not exist without the enabling government regulations." kl at 1331. "As Hearts 

Bluff does not have a property interest in access to the program, it likewise does 

not have a property interest in the program's related benefits, such as the 

mitigation banking instrument and credits." ki. at 1332. 

B. CDS's expert witness opinions and conclusions are based 

upon frustration of business plans, which are speculative and 

inadmissible. 

The Circuit Court committed reversible error when it allowed CDS to 

present evidence concerning frustrations of plans the instant taking had upon 

CDS's prospective uses for the subject property. In this instance, the prospective 

use is wetlands mitigation banking. It is uncontroverted that, at no time prior to 

the taking had any steps been taken to construct a wetlands mitigation bank on 

the subject property. Tr. pg. 646, line 24 to pg. 647, line 11. 

While CDS may present evidence concerning the highest and best use for 

the subject property, it may not present evidence concerning specific potential 

uses for the subject property at the time of the take. Any evidence associated 

with prospective uses for the subject property was highly speculative and 

contingent upon various extrinsic business conditions that mayor may not have 

come to fruition. 

As this court is well aware, West Virginia law specifically limits the issues 

to be determined at trial in condemnation matters. In fact, the only issue to be 
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determined at trial is the appropriate amount of just compensation that should be 

recovered by the landowner because of the take. State. by State Road 

Commission v. Snider, 131 W.Va. 650,49 S.E.2d 853 (1948) 

This Court considered a claim for the value of subdivision lots in State 

Road Commission v. Ferguson, 148 W.va. 742, 748-749, 137 S.E.2d 206, 210

211 (1964) specifically noted that it "is well settled that if land is so situated that it 

is available for and adaptable to building purposes, its value for such use may be 

considered. It is equally well settled, however, that the measure of compensation 

is not the aggregate of the price of the lots into which the tract could be divided." 

In awarding a new trial, this Court stated that it was proper to admit evidence that 

the land was best suited for "building sites." Id., 148 W.va. at 749, 137 S.E.2d at 

211. However, testimony concerning the number of lots that the property could 

be divided and the value of such lots was speculative and conjectural and should 

not have been admitted for jury consideration. 

In reaching its conclusion in Ferguson, this Court quoted and relied upon 

the decision of the Pennsylvania Supreme Court in Pennsylvania S.V.R. Co. v. 

Cleary, 125 Pa. 442,17 A. 468 (1889), noting: 

Equally improper is evidence showing how many building lots the 
tract under consideration could be divided into, and what such lot 
would be worth separately. It is proper to inquire what the tract is 
worth, having in view the purposes for which it is best adapted; but 
it is the tract, and not the lots into which it might be divided, that is 
to be valued. *** The jury are to value the tract of land, and that 
only. They are not to determine how it could best be divided into 
building lots, nor to conjecture how fast they could be sold, nor at 
what price per lot. *** They are not to inquire what a speculator 
might be able to realize out of a resale in the future, but what a 
present purchaser would be willing to pay for it in the condition it is 
in now. This is a rule that is well settled, and the court should have 
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drawn the attention of the jury to it, so as to have left no room for 
uncertainty on their part. 

Id., 148 W.va. at 748-749,137 S.E.2d at 210-211.8 

Thus, it is fundamental in West Virginia condemnation law that the value 

of the property taken should be limited to the land, as it exists at the time of the 

taking, in conjunction with its highest and best use. However, as reflected by the 

this Court's decision in Ferguson, values based on future or prospective uses for 

which the land may be used, and the frustration of those prospective uses, are 

not to be considered, since they are predicated upon speculation or conjecture. 

With respect to future or prospective uses of properties prior to condemnation, 

this Court in Strouds Creek & M.R. Co. v. Herold noted: 

The inquiry as to value should be limited to the land as it exists at 
the time of the taking with due regard to the uses to which it is then 
applied or for which it may be suitable for any useful purposes 
reasonably to be expected immediately to occur. Values based on 
future or prospective uses to which the land may be applied and 
which are expected to bring or to produce estimated compensation 
or income, which are predicated on speculation or conjecture, are 
not to be considered. 

Id., 131 W.va. at 61,45 S.E.2d at 523. 

Likewise the ruling in State Road Commission v. Penndel Co., 147 W.va. 

505,511, 129 S.E.2d 133, 137 (1963) holds that "values based on future or 

prospective uses to which the land may be applied, which are predicated on 

speculation or conjecture, are not to be considered." In reaching this conclusion, 

the Court stated: 

8 The Court further cited with approval "similar expressions" as set forth in Barnes v. North Carolina State 
Highway Comm., 109 S.E.2d 219 (N.C. 1959); Coral-Glade v. Board of Public Instruction, Fla. App., 122 
So.2d 587 (Fla.Ap. 1960); Etowah County v. Clubview Heights Co., 102 So.2d 9 (Ala. 1958); Tigar v. Mystic 
River Bridge Authority. 109 N.E.2d 148 (Mass. 1952); Forest Preserve Dist. v. Eckhoff. 24 N.E.2d 52 (III. 
1939); Los Angeles v. Hughes. 262 P. 737 (Cal. 1928) 
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Speculation as to what use may be made of property at some 
future indefinite date is insufficient. .. Possible uses which are so 
remote and speculative and which would require the concurrence of 
so many extrinsic conditions and happenings as to have no 
perceptible effect upon present market value must be excluded 
from consideration. 

Id., 147 W.Va. at 511-512, 129 S.E.2d at 137. 

When CDS was permitted to introduce evidence concerning the frustration 

of its prospective plans for the subject property, the jury was, in essence, invited 

to ignore the fair market value of the property at the time of the take and 

proceeded to award just compensation based upon speculation and conjecture. 

C. CDS's experts impermissibly incorporated business profit into 

their opinions of value. 

The Circuit Court committed reversible error in allowing CDS's expert 

witness to present evidence of business profit in the guise of "fair market value". 

The Wise report claims to develop only the sales comparison approach, but Mr. 

Wise speculates that millions of dollars from the sale of wetlands mitigation 

banking credits will flow to the property owner, which dollar Mrs. Wise then 

funnels into a discounted cash flow. His sales comparison approach depends 

entirely upon the income stream generated by the sale of the finite number of 

wetlands mitigation credits CDS's experts claim may be generated by the 

development of a wetlands mitigation bank on up to 349.22 acres of the property. 

If Mr. Wise intended to develop the income approach, or if he relied upon 

a stream of income from the sale of credits to support his valuation, he must 

conform to the rule of law which renders profit non-compensable in a 

condemnation matter. "In a condemnation action, under the income 

36 




.. 


capitalization approach to appraisal, an expert witnesses' assessment of the 

income stream that real property produces may be relied upon to support a fair 

market valuation of an interest in real estate. Generally, the income 

capitalization approach weighs the anticipated income stream from the real 

estate as an element of fair market value, as of the date of taking, and accounts 

for likely forces and events in the market that would affect the revenue, 

expenses, and net operating income of the real estate interest." WV Dept. of 

Highways vs. Western Pocahontas, Syllabus point 3. 

The fallacy of Mr. Wise's and Mr. Sokolove's opinions becomes obvious 

when one simply asks, "What is the buyer paying for?" Mr. Wise's report 

unequivocally states his opinion that, on March 20, 2012, a willing buyer would 

pay $5,670,000 for the entirety of the property before taking, and $4,775,000 for 

the real property interests taken by the WV DOH. However, a cursory review of 

the report demonstrates that what Mr. Wise proposes as fair market value 

actually represents profit from the sale of wetlands mitigation banking credits 

which might be realized by CDS if every step of a development plan falls in place 

exactly as predicted by Mr. Sokolove and Mr. Reel. Likewise, Mr. Sokolove's 

report proclaims that an intelligent buyer would pay $3,215,638 in March 2012, 

for nothing more than the privilege of assuming the years of risk associated with 

recouping their initial multi-million-dollar investment. 

This Court has expressed on numerous occasions that profit which may 

be realized in the operation of business ventures on land is not recoverable in an 

eminent domain proceeding. U[J]ust compensation cannot be based upon the 
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pure lost profits of a business because that approach disregards market realities. 

Not only does it assume stable demand, competition and production costs, but it 

also fails to account for risks and uncertainties in the operation of a business. 

Put simply, no reasonable buyer or seller would place a fair market value on 

a tract of real estate based solely upon the future profit of a business 

located on the real estate. " VVV DOH vs. WPP, L.P., et. als at 634. (emphasis 

added). However, recovery of speculative profit is precisely what CDS 

accomplished with the report and testimony of its experts. 

Both Mr. Wise and Mr. Sokolove's reports repeatedly refer to the sale of 

"mitigation credits", rather than the sale of land. They refer to the "ability to 

produce wanted site improvements", the "likelihood of project success", the need 

for "regulatory approval", the "general regulatory climate" and "value 

considerations relative to the creation of mitigation credits" and other terms 

clearly associated with the sale of a product. Clearly, they are selling a product 

at a profit, not selling land. 

D. The Circuit Court erred when it permitted CDS to call a late

disclosed expert witness in its rebuttal case. 

The Circuit Court committed reversible error when it allowed Patrick 

Gallagher, P.E., to testify at trial to rebut the opinions of DOH coal expert Phillip 

Lucas. As noted in the Statement of Facts, the disclosure of Mr. Gallagher's 

opinions on June 1, 2016 violated the Amended Scheduling Order. 

Mr. Gallagher is a professional engineer and geologist and was 

recognized as an expert in engineering, geology and mining without objection. 
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Tr. pg. 598, lines 15-23; pg. 600, line 21 to pg. 601, line 3. Mr. Gallagher testified 

that he did not believe that the coal on the CDS property would be a "permittable 

site". Tr. pg. 601, lines 11-20. Acknowledging that DOH paid WPP, LLC the sum 

of $1,484,681 for coal relating to the taking, Mr. Gallagher claimed that a 

significant portion of the coal would not be marketable, so DOH overpaid for the 

coal. Mr. Gallagher testified that, due to the wetlands in the area of take, he 

believed that the environmental mitigation costs would render mining of the area 

uneconomical. Over DOH's multiple objections, Mr. Gallagher was permitted to 

speculate as to the cost of such mitigation, which had not been included in the 

cursory disclosure of Mr. Gallagher's opinions on June 2, 2016. Tr. pg. 605, line 

24 to pg. 608, line 24. 

"Factors to be considered in determining whether the failure to supplement 

discovery requests under Rule 26(e)([1]) of the Rules of Civil Procedure should 

require exclusion of evidence related to the supplementary material include: (1) 

the prejudice or surprise in fact of the party against whom the evidence is to be 

admitted; (2) the ability of that party to cure the prejudice; (3) the bad faith or 

willfulness of the party who failed to supplement discovery requests; and (4) the 

practical importance of the evidence excluded." Syllabus point 4, WV Dept. of 

Trans. v. Parkersburg Inn, Inc., 671 S.E.2d 693, 222 W.va. 688 0N.va. 2008). 

CDS disclosed Mr. Gallagher as a witness on June 1 (arguably June 2), 

2016, a mere 20 days prior to trial. Discovery had ended April 4, 2016. The 

case had been pending for more than 4 years, and trial had been scheduled 

multiple times. Mr. Lucas and his coal valuation methodology were well known to 
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CDS's counsel, and said counsel was certainly acquainted with Mr. Gallagher 

well before April 4, 20169 . Mr. Gallagher's name was never mentioned as a 

potential expert in the instant case before June 1, 2016, so the surprise and 

prejudice are evident from the record. 

The ability of DOH to cure the prejudice was nearly nonexistent. The 

record reflects that DOH's counsel was engaged in substantial discovery in the 

matter of DOH v. Western Pocahontas Properties, L.P., Tucker Co. CA 12-C-27 

("DOH v. WPP"), during the weeks leading up to the CDS trial in order to meet a 

June 30, 2016 discovery deadline. AR 90-100, 109-134. The deposition of 

Robert D. Sokolove in DOH vs. WPP was scheduled for June 10, 2016 in 

Rehoboth Beach, DE. A review of the pleadings related to the Circuit Court's 

issuance of a protective Order reflect the collusive behavior of counsel for CDS 

and counsel for WPP and the commitment of time required to deal with these 

issues, which DOH counsel may otherwise have been able to use for last-minute 

discovery or depositions. Additionally, DOH was attempting to prepare DOH's 

own witnesses for trial, which included experts located in Berkeley Springs, WV, 

Pikeville, KY, Myrtle Beach, SC, Fairmont, WV and Charleston, WV. 

Bad faith or willfulness is a subjective matter and difficult to assess other 

than by inference from the surrounding circumstances. CDS's trial counsel was 

highly experienced and not of tender years. Mr. Gallagher and CDS's counsel 

9 This Court is well-acquainted with Mr. Lucas's status as a coal valuation expert for DOH, and Mr. 
Gallagher's status as a competing expert in coal valuation for other clients of counsel for CDS. The roles of 
both experts are discussed at length in West Virginia Oep't of Trans., Div. of Highways v. Western 
Pocahontas Properties, L.P., et. als., 777 S.E.2d 619, 631, 236 W.Va. 50 (2015). CDS's counsel conducted 
the trial of the Western Pocahontas Properties case in July 2013. The cases were filed very close in time, 
and discovery in both cases substantially overlapped in time. 
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enjoyed a professional relationship that clearly began several years before the 

discovery deadline. At a minimum, CDS's failure to disclose Mr. Gallagher in 

accordance with the scheduling order was gross negligence. 

The practical importance of Mr. Gallagher's testimony is obvious; DOH's 

appraiser characterized the highest and best use of the property as including 

"natural resource production", in large part, on the State's payment of $1.5 million 

for coal in or near the take, when Mr. Kesecker valued the surface interests for 

the entirety of the property at $1.79 million. Absent Mr. Gallagher's testimony, 

Mr. Lucas's testimony regarding the coal value would have been uncontradicted. 

V. CONCLUSION 

The Circuit Court's refusal to exclude the reports, methodology and 

opinions of CDS Family Trust's expert witnesses denied DOH the right to a fair 

trial. The witnesses ignored the minimal standards applicable to expert 

witnesses testifying to value of real property in a condemnation case. The "sales 

comparison approach" conducted by Mr. Wise is but a thinly disguised attempt to 

recover millions of dollars in profit on a venture which was, on the date of take, 

pure speculation. CDS's witnesses embarked on flights of fancy, carrying the 

jury along with them. The jury's verdict reflects a mixture of speculation, 

business profit and frustrated business plans, none of which may serve as a 

basis for an award of just compensation. Further, the Circuit Court allowing Mr. 

Gallagher's testimony unfairly prejudiced DOH's right to a fair trial and 

exacerbated the remaining errors. DOH requests that the Circuit Court's denial 

of a new trial be reversed and that the case be remanded to the Tucker County 
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Circuit Court with directions to exclude CDS's evidence consistent with the 

position of DOH as stated herein. 
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