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III. 	 ASSIGNMENTS OF ERROR 

A. 	 The Circuit Court misapplied the doctrine of res judicata. 

B. 	 The Circuit Court misapplied the statute of limitations. 

c. 	 The Circuit Court misapplied W. Va. Rule of Civil Procedure (WVRCP) 
12(b)(6). 

D. 	 The Circuit Court committed error in its application of W. Va. Rule of 
Evidence (WVRE) 201 (Judicial Notice). 

IV. 	 STATEMENT OF THE CASE 

A. 	 Factual background. 

This case involves the mishandling of an estate by the fiduciary, including the payment of 

large legal fees to himself and an outside law firm. 

Arthur P. Scotchel (henceforth, "APS") died testate on March 26, 2009. Louis A. Scotchel, 

Sr., (henceforth, "LAS") and John C. Scotchel (henceforth, "JCS") were Arthur P. Scotchel's 

nephews. LAS believed that he was a principal beneficiary and executor of a Will that APS had 

executed in 2005. He delivered that Will to the Monongalia County Clerk for filing on the afternoon 

of April 8, 2009. Before the close of business, though, he received a call from the Clerk's office 

informing him that JCS had appeared with a later Will naming him as a primary heir and executor 

- and also effectively disinheriting LAS. Disputes over the management of the estate ensued 

between LAS and JCS. Eventually by agreement dated April 5, 2010 the fiduciary commissioner, 

counsel for the parties, and the Respondent Keith Pappas agreed that Mr. Pappas would assume the 

management ofthe estate as Administrator CTA. Mr. Pappas' appointment took effect on April 28, 

2010. 

On October 7, 2009, the Petitioners challenged the 2006 Will which JCS had presented to 
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the Monongalia COlmty Clerk. By verdict returned on March 7,2014, a jury agreed that the JCS 

Will had been obtained through undue influence. That Will was formally set aside by Order entered 

April 8,2014, thus restoring the primacy of the 2005 Will in which LAS is a primary heir and the 

nominated executor. (Appx. pg. 319 - 323). During the course ofthe will challenge case, LAS fust 

began to question the propriety oflegal invoicing which Mr. Pappas was billing the estate - and the 

propriety of significant legal expenses that Mr. Pappas, who presumably should have been neutral, 

was incurring on behalfof the estate in order to defend the JCS Will against LAS. However, LAS 

did not actually have standing at the time to do anything about this. In fact, when he did try to have 

action taken against Mr. Pappas' status as estate fiduciary, the presiding Judge ruled that those issues 

were not relevant to the will contest. (Appx. pgs. 468-469). 

During the entire will contest litigation, LAS paid for the services of his own attorney. 

Meanwhile, JCS' s interests were defended by counsel retained by the Bankruptcy Trustee; and 

outside attorneys hired by Mr. Pappas, paid for by Estate funds. These payments to outside counsel 

totaled $65,000.00. (Appx. pgs. 282-285,475). An additional $30,000 was estimate, although not 

paid. (Appx. pg. 477). The Petitioners also objected to Mr. Pappas' billing the Estate over $200,000 

(ofwhich he paid $68,500 to himself), when the Estate was only appraised at $77,115.00. (Appx. 

pgs. 133,278,283,289,291). Thus, the total amount offees billed to the Estate and the heirs was 

nearly $300,000. Actual payments exceeded $130,000. 

B. Procedural Background 

The Plaintiffs filed a barebones complaint against the Respondent on April 9,2015. On 

August 15, 2015 a detailed amended complaint was filed alleging various specific improprieties on 
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the part ofMr. Pappas.! (Appx. pgs. 6 - 11). The Respondent has never filed an Answer. The first 

responsive pleading was a Motion to Dismiss or, in the alternative, Motion for More Definite 

Statement. (Appx. pg. 12). The Court invited the parties to confer in order to determine what claims 

the Plaintiffs had available to pursue. (Appx. pg 239). The meeting occurred on February 16,2016. 

Due to disagreement, separate reports were supplied. (Appx. pgs. 241 - 246). The Petitioners. 

provided the Court with additional details about their claims in their report. Shortly after this, the 

Respondent dropped his request for a more definite statement, refiling instead a Renewed Motion 

to Dismiss or, in the Alternative, Motion for Summary Judgment. A reply to the motion, response 

in support of the motion, and a sur-reply were filed. A hearing was conducted on March 15,2016 

following which the parties were instructed to provide Proposed Findings ofFact and Conclusions 

of Law. Once again, exchanges of replies and rebuttals ensued. On November 16, 2016 the 

Honorable Circuit Judge Philip D. Gaujot entered an Order granting Pappas' motion to dismiss, and 

dismissing all claims against him with prejudice. (Appx. pgs. 833, 835). Petitioners presented a 

timely and complete notice of appeal on December 15, 2016. 

v. 	 SUMMARY OF ARGUMENT 

The Petitioners filed this civil action within two years of the date that former Justice Larry 

V. Starcher was appointed Administrator CTA2 in substitution ofMr. Pappas (See Appx. pg. 305); 

within two years of the date that LAS was vindicated by operation of a jury verdict in March 2014 

! JCS was also named as a defendant. However in light ofthe uncertain status of JCS' 
bankruptcy case, as a practical matter this case effectively proceeded against Mr. Pappas exclusively. 

2 Justice Starcher was essentially drafted to the position at a County Commission hearing where, 
after the jury verdict, Mr. Pappas objected to LAS being appointed Executor of the Estate per Arthur 
Scotchel's wishes in the 2005 Will. (Appx. pg. 313). 
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(Appx. pg. 319); and, within two years of the date that Pappas' service as Administrator was 

terminated. This case is the fIrst to focus on improper fees which the Respondent paid to himself 

and others. The Circuit Court improperly detennined that the Petitioners had waited too long to 

_ assert their claims in this civil action. On a related note, res judicata was said to bar the instant 

action because these claims could have been adjudicated in other lawsuits. 

VI. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

This case is suitable for Rule 19 argument. It involves "assignments of error in the 

application ofsettled law." It is settled law that a party defending a motion to dismiss is entitled to 

a liberal interpretation of his pleading; and that a dismissal is ordinarily without prejudice. Those 

principles were not observed here. 

VII. ARGUMENT 

Standard of Review 

This Honorable Court has explained that 

[t]he purpose ofa motion under Rule 12(b)(6) is to test the fonnal sufficiency ofthe 
complaint. Collia v. McJunkin, 178 W.Va. 158, 159,358 S.E.2d 242,243 (1987) 
(citations omitted). The trial court, in appraising the sufficiency ofa complaint on a 
Rule 12(b)(6) motion, should not dismiss the complaint unless it appears beyond 
doubt that the plaintiff can prove no set offacts in support ofhis claim which would 
entitle him to relief. Conley v. Gibson, 355 U.S. 41,45-46, 78 S.Ct. 99,2 L.Ed.2d 
80 (1957).Syllabus Point 3, Chapman v. Kane Transfer Co. Inc., 160 W.Va. 530,236 
S.E.2d 207 (1977). "Dismissal for failure to state a claim is proper 'where it is clear 
that no relief could be granted under any set of facts that could be proved consistent 
with the allegations.' Murphyv. Smallridge, 196 W.Va. 35, 37,468 S.E.2d 167,168 
(1996). This Court has also held that "[a]ppellate review of a circuit court's order 
granting a motion to dismiss a complaint is de novo. Syllabus Point 2, State ex reI. 
McGrawv. Scott Runyan Pontiac-Buick, Inc., 194 W.Va. 770,461 S.E.2d516 (1995). 

Mey v. Pep Boys-Manny, 228 W.Va. 48, 717 S.E.2d 235 (2011). 
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A. The Circuit Court misapplied the doctrine of res judicata. 

The essence of res judicata is this: 

Simply stated, the two basic elements of the doctrine ofres judicata, 
in addition to a final judgment on the merits by a court of competent 
jurisdiction in a former action, are (1) identity of the cause of action 
and (2) identity ofthe parties (or their privies); that is, the same cause 
of action and the same parties (or those in privity with them) are 

involved in the former and subsequent actions. 


Sattler v. Bailey,184 W.Va. 212, 217 400 S.E.2d 220, 225 (1990). 


There are several reasons why res judicata does not apply in this instance. First, in none of 

the other legal proceedings cited by the Respondent Pappas has there been a fmal adjudication on 

the merits concerning issues which are important in this Amended Complaint and which have yet 

to be addressed. Second, and ofparticular importance, is the fact that, until 2014, neither LAS nor 

Starcher had standing to question the improper fees which are at issue now. LAS was not a 

significant beneficiary of Arthur P. Scotchel's Estate until the jury verdict was returned in Civil 

Action No. 09-C-727.3 Thus, he had no basis to complain about Pappas' excessive fees, or Pappas' 

unnecessary payments to other attorneys until April 2014. Justice Starcher was not appointed 

Administrator CTA until April 2014 - and so he could not possibly have been implicated in any 

of the other proceedings cited by defense counsel. It would also be unreasonable to expect the 

Scotchel heirs to vindicate their interests while Mr. Pappas was still in charge as fiduciary. 

Generally, standing is defmed as '[a] party's right to make a legal claim or seek 
judicial enforcement ofa duty or right.' Black's Law Dictionary 1413 (7th ed.1999). 
More specifically, it is well-recognized, and we now so hold, that 

"[ s ]tanding ... is comprised of three elements: First, the party ... [attempting to 
establish standing] must have suffered an 'injury-in-fact'-an invasion of a legally 

3 Up to that point, his bequest under the 2006 Will was a mere $100.00. 
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protected interest which is (a) concrete and particularized and (b) actual or imminent 
and not conjectural or hypothetical. Second, there must be a causal connection 
[between] the injury and the conduct forming the basis ofthe lawsuit. Third, it must 
be likely that the injury will be redressed through a favorable decision of the court." 

Findley v. State Farm Mut. Auto. Ins. Co., 576 S.E.2d 807, 821, 213 W. Va. 80 
(W.Va, 2002). 

LAS had no standing to bring the instant claims until after the jury verdict in 2014. Justice Starcher 

had no standing to bring any claims until 20 14. And, Justice Starcher's privy would be none other 

than his predecessor Administrator, the Respondent Pappas. Therefore, res judicata should not 

apply to these claims. Justice Starcher, the new administrator, should not be precluded from 

pursuing damages for wrongs that were committed by his immediate predecessor. LAS, the new 

devisee, should not be precluded from pursuing claims against the former Estate Fiduciary, Keith 

Pappas. 

B. The Circuit Court misapplied the statute of limitations. 

The Trial Court incorrectly ruled that the Petitioners' claims against the Respondent were 

barred by the two year statute oflimitations. As noted above, the Petitioners Louis Scotchel, Sr., and 

Justice Starcher did not have standing to bring the present claims against Mr. Pappas until 20 14. In 

June 2014 the Respondent was still submitting invoices to the Scotchel heirs. One invoice alone was 

for $76,471. (Appendix pg. 212). As late as May 9, 2014, in a Fourth and Final Accounting, the 

Respondent reported to the Monongalia County Commission that he was owed an additional 

$132,806; and that outside counsel might be owed $30,000 more on top of the $65,000 they had 

already received. (Appx. pg. 299). The Fourth and Final Accounting was objected to by the new 

Fiduciary, Justice Starcher (Appx. pgs. 305 - 314). That accounting has never been approved by the 

County Commission. The instant complaint and amended complaint were filed less than two years 
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later - in 2015. 

Furthermore, assuming arguendo that some ofthe Petitioners' claims accrued prior to 2013 

and 2014, the Petitioners are entitled to the judicially created principle of extending the statute of 

limitations in certain instances involving wrongdoing by attorneys. See Smith v. Stacy, 482 S.E.2d 

115, 198 W.Va. 498 (W.Va., 1996): "West Virginia adopts the continuous representation doctrine 

through which the statute of limitations in an attorney action is tolled until the professional 

relationship terminates with respect to the matter underlying the malpractice action." Syi. Pt. 6. This 

principle was endorsed by this Honorable Court as recently as 2009 in Dunn v. Rockwell, 689 S.E.2d 

255 (2009), Syi. Pt. 11. The same logic should apply here to the conduct of an attorney serving as 

an estate fiduciary, whose good faith towards the heirs should be presumed, until that service comes 

to an end. 

Furthermore, Smith v. Stacy also held that "A complaint that could be construed as being 

either in tort or on contract will be presumed to be on contract whenever the action would be barred 

by the statute of limitation if construed as being in tort." [citation omitted] ld., Syi. Pt. 4. Mr. 

Pappas assumed his duties pursuant to the terms of a written contract - the Memorandum of 

Agreement dated April 5, 2010. (Appx. pg. 53). In that document, it was agreed that "As 

Administrator CTA, Mr. Pappas has the responsibility to take all actions required by law of the 

executor of the Estate of Arthur P. Scotchel." To the extent he failed in that regard, then the 

Respondent may be held accountable within the time frame ofeither limitation of action. 

The most essential point of this case remains that the Respondent invoiced and distributed 

large fees to himself- and authorized and distributed large fees to an outside law firm - that were 

totally disproportionate to the needs of the Estate. The will contest was really of little interest to 
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most ofthe heirs. Arthur Scotchel' s widow and his great nieces and nephews had identical shares 

in both wills. Only the nephews, LAS and JCS, were treated differently in the competing wills. 

Therefore, there was no benefit to the heirs from the Respondent running up large legal fees with 

outside counsel so as to vindicate the JCS will over the LAS will. In Latimer v. Mechling, 171 W. 

Va. 729 (1983), this Court held that 

The personal representative of the estate of a deceased acts in a fiduciary capacity. 
His duty to manage the estate under his control to the advantage of those interested 
in it and to act on their behalf. In the discharge of this duty, the executor or 
adririnistrator ofa deceased's estate, it is held to the highest degree ofgood faith and 
is required to exercise the ordinary care and reasonable diligence which prudent 
persons ordinarily exercise under like circumstances, in their own personal affairs. 
Syllabus Pt. 1. 

A reasonable jury could conclude that, within two years prior to filing suit, Mr. Pappas squandered 

estate assets by incurring nearly $100,000 in legal fees with outside counsel, ofwhich $65,000 was 

actually paid. 

Looking next to the fees the Respondent Pappas charged, W. Va. Code § 44-4-12 provides 

that "the fiduciary commissioner when stating and settling the account shall allow the fiduciary any 

reasonable expenses incurred by him as such; and also, except in cases in which it is otherwise 

provided, the reasonable compensation in the form ofa commission on receipts or otherwise." The 

Petitioners' allegation that billing approximately $200,000.00 (and actually debiting the estate 

account $68,500.00) on an estate that was appraised at $77,115.00 directly implicates the provisions 

ofW. Va. Code § 44-4-12. 

Furthermore, the rules of professional conduct are likewise implicated. Professional Rule 

of Conduct 1.5 provides: 

(a) A lawyer's fee shall be reasonable. 
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The factors to be considered in detennining the reasonableness ofa fee include the following: 

(1) the time arid labor required, the novelty and difficulty ofthe questions involved, and skill 
requisite to perform the legal service properly; 
(2) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment by the lawyer; 
(3) the fee customarily charged in the locality for similar legal services; 
(4) the amount involved and results obtained; 
(5) the time limitations imposed by the client or by the circumstances; 
(6) the nature and length of the professional relationship with the client; 
(7) the experience, reputation, and ability of the lawyer or lawyers performing the 
services; and 
(8) whether the fee is fixed or contingent. (Emphasis Added). 

Thus, a reasonable jury could conclude, for example, that billing fees which are threefold the value 

of the estate was unreasonable; in violation of the obligation of a fiduciary to act in the "highest 

degree of good faith" as set forth in Latimer, and arguably in violation of the rules ofprofessional 

conduct. 

This suit was brought within two years ofMr. Pappas either collecting or invoicing for highly 

questionable legal fees; and in a timely fashion as soon as Justice Starcher and LAS had standing to 

pursue the matter. It was error for the Circuit Court to dismiss the case because of the statute of 

limitations. 

C. The Circuit Court misapplied W. Va. Rule of Civil Procedure 12(b)(6). 

The trial court's ultimate ruling was: "For these reasons, Defendant Pappas' Motion to 

Dismiss is granted on all counts raised in Plaintiffs' Amended Complaint, and all claims against 

Keith J. Pappas are dismissed with prejudice." (Appx., p. 29). However, for over fifty years, the 

jurisprudence in this State has been that " ... a judgment sustaining a motion to dismiss under Rule 

12b RCP is not a dismissal with prejudice." Syllabus Point 4, United States Fidelity and Guar. Co. 

v. Eades, 150 W. Va. 238, 144 S.E.2d 703 (1965). On this basis alone, it was error for the Circuit 
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" 

Court to dismiss this action with prejudice. 

This error is in addition to the impropriety of granting a motion to dismiss at all, in light of 

the liberal rules of pleading: 

In view of the liberal policy of the Rules ofPleading with regard to construction of 
plaintiff s complaint, and in view ofthe policy ofthe rules favoring the determination 
of actions on the merits, the motion to dismiss for failure to state a claim should be 
viewed with disfavor and rarely granted. The standard which plaintiff must meet to 
overcome a Rule 12(b )6) motion is a liberal standard, and few complaints fail to meet 
it. The plaintiffs burden in resisting a motion to dismiss is a relatively light one 

[citation omitted]." 


John W Lodge Distributing Co., Inc., v. The Texaco, Inc., 161W. Va. 603, 604 (1978). 


Here, the Petitioners' pleadings had established a prima facie case that the Respondent 


Pappas had improperly paid large attorney fees to himself which were disproportionate to the value 

of the estate; and had paid an outside law fIrm litigation fees that did not advance the interests ofthe 

benefIciaries. Dismissal, let alone dismissal with prejudice, was unwarranted. 

D. 	 The Circuit Court committed error in its application ofW. Va. Rule ofEvidence 
(WVRE) 201 (Judicial Notice). 

The Respondent asked the Circuit Court to take judicial notice ofcertain pleadings which had 

been flIed in other Circuit Court actions and before the Monongalia County Commission. That was 

fmeto a point. The Petitioners did not object; and, in fact, the Petitioners also assumed that the 

Court would take judicial notice of other relevant documents flIed in the Monongalia County 

Courthouse once brought to its attention. However, the Court unexpectedly chose to take judicial 

notice ofMr. Pappas' disciplinary proceeding (Appx. pg. 810). Also, although the Court took note 

of Court fllings and submissions to the Monongalia County Commission which it interpreted 

favorably to the Respondent Pappas - similar documents that were unfavorable to Pappas' position 
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appear to have been overlooked. 

WVRE 201 provides 

(b) kinds of facts that may be judicially noticed. The Court may judicially notice 
a fact that is not subject to reasonable dispute because it: (1) is generally known 
within the trial court's territorial jurisdiction; or (2) can be accurately and readily 
determined from sources whose accuracy cannot reasonably be questioned. 

In this case, on numerous occasions, the Court took judicial notice ofdocuments that were 

filed in Mr. Pappas' disciplinary proceeding - not for the purpose ofestablishing what orders had 

been entered, what documents had been submitted, etc. - but rather to endorse the truth of Mr. 

Pappas' hearsay statements within the disciplinary record. For example, the Dismissal Order stated: 

• 	 "By letter dated July 26,2013, Pappas filed a 19-page response to the Yanni Complaint in 

which he explained the history of his engagement as Administrator CTA, and why Mr. 

Yanni's Complaint was unfounded .. " (Appx., pg. 818, ~ 42).4 

• 	 "Pappas stated that the memorandum ofagreement's' choice offiduciary was to be perpetual 

and was not to be affected by the outcome ofany ofthe litigation pending against the estate, 

the ratification or nullification of any of the decedent's wills, nor was the selection of the 

fiduciary to affect any of the litigation between the heirs. '" (Appx., pg. 819, ~ 49). 

• 	 "Pappas filed a 65-page response on September 11,2014 explaining why the claims made 

in the Starcher objection were unfounded." (Appx., pg. 822, ~ 59). 

Even though those documents submitted by Pappas were part ofthe disciplinary proceeding, it does 

4 Matthew Yanni had been the Petitioners' counsel in the will contest case. He was also 
the one to file an ethics complaint against Mr. Pappas having to do with excessive fees. (Appx. pg 667). 
The Respondent was eventually exonerated of those charges on the basis that ''the Office of Disciplinary 
Counsel did not prove by clear and convincing evidence that the respondent's billed fees were excessive 
or otherwise violated the Rules ofProfessional Conduct." (See Lawyer Disciplinary Board vs. Keith J. 
Pappas, No. 15-0569). 
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not necessarily follow that those individual documents contain accurate statements. In fact, they 

would be self-serving statements and any weight that the Court placed on Mr. Pappas' assertions in 

the disciplinary documents was inappropriate. 5 

Furthermore, even though there is some reference in the Order to documents of which the 

Petitioners asked that judicial notice be taken - it does not appear that the Court gave consideration 

to those other documents. The key example stands out with a ruling Judge Russell M. Clawges, Jr. 

made in Civil Action No. 09-C-727 - the will contest. Here, in this case, the lower court, sided 

with the Respondent Pappas' contention that issues surrounding Mr. Pappas' fees, and whether he 

should continue as Administrator CT A, had been and should have been resolved in Civil Action No. 

09-C-727. However, Judge Clawges had specifically ruled that such issues could not have been 

resolved at that time. The record available to Judge Gaujot indicated that on January 21, 20 14, Judge 

Clawges had entered an Order which stated inter alia 

The allegations set forth in the Plaintiffs' Complaint pertain to Arthur P. Scotchel's 
testamentary capacity to execute his Last Will and Testament and alleged undue 
influence on the part of Defendant, John C. Scotchel, Jr. Mr. Pappas' ongoing 
administration of the Estate of Arthur P. Scotchel is not in any way relevant to the 
allegations within Plaintiffs' Complaint. (Appx. pages 468-469). 

Unfortunately, the Circuit Court overlooked that particular Order which was strongly corroborative 

of the Petitioners' contention that this case was their first opportunity to fully develop and assert 

claims against Mr. Pappas having to do with improper fees, and squandering Estate assets by the 

unnecessary retention of outside counsel. The lower court also did not take judicial notice that the 

5 The Dismissal Order contained no fewer than 29 references to either ODC exhibits (Office of 
Disciplinary Counsel), or LDB Hrg. Trans. (Lawyer Disciplinary Board Panel Subcommittee Hrg. 
Trans.). Some references were benign, referring simply to the existence of a document. Others less so, 
as they endorsed hearsay statements by Mr. Pappas. (e.g. ~~ 21,49 and 59 at Appx. pgs. 814, 819 and 
822). 
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Monongalia County Commission has specifically refused to approve the Final AccOtmting Mr. 

Pappas submitted prior to his appointment coming to an end. 

What turned out to be a selective and incomplete interpretation of documents under the 

premise ofJudicial Notice was detrimental to the Petitioners, and was another source oferror leading 

to this unjust outcome. 

VIll. CONCLUSION 

The Petitioners request a ruling from this Honorable Court that the Circuit Court's dismissal 

oftheir case was erroneous for the reasons stated herein, and that the case be remanded to the Circuit 

Court ofMonongalia County where it may be tried before ajury. 

Respectfully submitted this 16th day of March, 2017. 

J c ue . Williams (WV ar ID 4057) 
STEAD, WILLIAMS & SHOOK PLLC 

3 5 High Street 
Morgantown, WV 26505 
(304) 296-3636 
Counsel for the Petitioners 
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