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On May 17, 2017, after this Appeal was mature for consideration by the Court, the State 

of West Virginia filed its Motion o/the Amicus Curiae State 0/ West Virginia For Leave to File 

Out o/Time, and filed contemporaneously therewith its Brie/o/the Amicus Curiae State o/West 

Virginia in Support o/Neither Party. On May 19,2017, this Court entered an Order granting the 

State leave to file its Amicus Curiae brief out-of-time and pennitted the filing of any response to 

the issues raised in the State's brief to be filed on or before May 26, 2017. Whereas Petitioner is 

seeking reconsideration of the Order (May 19,2017) granting leave,) to the extent said Motion is 

denied, Petitioner hereby complies with this Court's Order. Pursuant to Rules of Appellate 

Procedure Rule 30, Petitioner responds as follows to the State's Amicus Curiae Brief. 

I. 	 The issues raised by the State's Amicus Brief are not necessary for this Court's 
consideration of the Appeal and, therefore, serve only to complicate and slow the 
resolution process. 

The State's Amicus Brief does not address any of the issues gennane to this Appeal. The 

question before this Court is whether the Circuit Court exceeded its authority and committed error 

by invalidating an "arbitration agreement entered into between private parties based on a 

detennination that the overall contract in which the arbitration provision was contained was void 

and unenforceable. The State's Amicus Brief expressly takes no position and, further, offers no 

authority or argument that addresses the validity, enforceability or fonnation of the parties' overall 

contract or the arbitration clause contained therein. Indeed, the State expressly acknowledges that 

its Brief is not filed in support of either party and that it takes no position on the issue of "whether 

the parties' arbitration agreement is enforceable," "who should decide its enforceability" or 

"whether the contract at issue involves a 'home solicitation sale' under state law."2 Therefore, the 

1 See Petitioner's Motion to Reconsider Acceptance of Untimely Brief of the Amicus Curiae State 
of West Virginia Pursuant to RAP 29(b) (5 26 17). 

2 Amicus at 1. 
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State's brief does not address any matters actually germane to this appeal, offers nothing that would 

aid this Court in resolving the essential issues, and, by its late arrival, has slowed the process of 

resolution unnecessarily. While Petitioner acknowledges the interests of the State in filing, 

Petitioner suggests that that interest may be misplaced in this instance. 

II. 	 The Attorney General's authority on the true issues before the Court is 
limited and is not threatened by them. 

The State's Brief appears to have been filed out of a concern that this Court may interpret 

what the State believes to be an issue before this Court -- a legislative rule -- in such a manner as 

to limit the State's authority to bring enforcement actions arising out of violations of the West 

Virginia Home Improvement Rule.3 Specifically, the State encourages this Court, should it reach 

the issue, to adopt a broad interpretation of the subject legislative rule that would permit the 

Attorney General to prosecute a unfair or deceptive act or practice (UDAP) anytime a seller fails 

to provide notice of a right to cancel where such a notice is required by the Federal "door-to-door" 

sales regulations (16 C.F.R. §429).4 The State cites the one and only provision of W.Va. Code R. 

§ 142-5-3.2 that references the federal "door-to-door" regulation and provides, in relevant part, as 

follows: 

In connection with any home solicitation sale of home improvements ... it is an 
unfair or deceptive act or practice to fail to provide the buyer a three-day right to 
cancel in all contracts where such notice is required by W.Va. Code § 46A-2-132 
through 135, and 16 C.F.R. § 429, and as provided herein ... 

W.Va. Code R. § 142-5-3.2.5 

While the Attorney General's interpretation of the subject legislative rule may be entitled 

to certain deference, this Court has previously recognized that "Rules and Regulations ofan agency 

3 Amicus at 12. 
4 Amicus at 12. 
5 Amicus at 6. 
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must faithfully reflect the intention of the legislature; when there is clear and unambiguous 

language in a statute, that language must be given the same clear and unambiguous force and effect 

in the agency's Rules and Regulations that it has in the statute."6 Therefore, even without the 

Amicus Brief, this Court is aware of the State's (the Legislature's, the agency's, the citizen's) 

interest in policing and prohibiting UDAP. Even without the Amicus Brief, this Court is aware 

that Petitioner has presented clear analysis and argument on the enforceability of the arbitration 

clause and the Circuit Court's misstep related thereto regardless of whether the instant transaction 

is considered a home solicitation sale of home improvements. 

Without fully revisiting here the arguments Petitioner has raised in prior briefs on this 

issue, by its plain language, this specific provision of the WVAG Rule and other provisions of this 

Rule relied upon by Respondents to seek invalidation of the contract apply only in the context of 

"home solicitation sales" of"home improvements," both terms being terms ofart that are expressly 

defined either within the legislative act authorizing this rule or within the rule itselC By its plain 

terms, this regulation does not authorize the Attorney General to prosecute any perceived violation 

of the Federal door-to-door sales regulation. Rather, this legislative rule authorizes the Attorney 

General to bring an enforcement action against a seller who has failed to provide notice of a right 

to cancel in the context of a "home solicitation sale" of "home improvements." As the Court is 

aware from the law and facts before it even absent the Amicus Brief, the Attorney General's 

enforcement authority is not at issue and the State, therefore, respectfully has no role here. 

Petitioner simply requests that this Court, should it reach this issue, apply the Rule as written and 

6 Simpson v. W Va. Office o/the Ins. Comm'r, 223 W. Va. 49S, SI0-11, 678 S.E.2d 1, 16-17 (2009), 
citing Syl. pt. 4, Ranger Fuel Corp. v. West Virginia Human Rights Commission, 180 W. Va. 260, 
376 S.E.2d IS4 (1988). 

7 W. Va. Code § 46A-l-l 02, W. Va. Code R. § 142-S-2.6. 
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give the same meaning and effect to defined terms within this regulation as intended by the 

Legislature, which process is clearly within the province of this Court.8 

Conclusion. 

The authority of the Attorney General to prosecute a UDAP under this specific provision 

of the Attorney General Rule is not at issue in this appeal. The Circuit Court Order that is the 

subject of this Appeal made no express finding that Petitioner had committed a UDAP and 

Petitioner is not appealing any such finding. [A-400-A-404]. Rather, the Circuit Court voided the 

contract entered into between these private parties, including the arbitration clause contained 

therein, an issue the Attorney General expressly disclaims taking any position upon in its Amicus 

Brief. For all of the reasons set forth herein and for those set forth in Petitioner's Brief, Petitioner 

seeks a full, fair and, frankly, expeditious resolution of the controversy that has complicated the 

personal and professional lives of the litigants for more than four years. Petitioner seeks the relief 

this Court deems just. 

l
~-at-a-lie-c-.S-c-h-a-efl-er-,-E-sq-.~(-W-V-B-ar-#-9-10-3-)

() Joseph T. Cramer, Esq. (WVSB 11455) 

8 Simpson v. W. Va. Office o/the Ins. Comm'r, 223 W. Va. 495, 510-11, 678 S.E.2d 1, 16-17 (2009), 
citing Syl. pt. 4, Ranger Fuel Corp. v. West Virginia Human Rights Commission, 180 W. Va. 260, 
376 S.E.2d 154 (1988). 
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