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STATEMENT OF THE CASE 


This case stems from a purported renovation project signed over six years ago that has 

left the homeowners mired in litigation over a structurally unsound home at an exorbitant cost. 

Concisely stated, respondents Bruce Jacobs and Amy Jacobs ("Jacobs") paid $140,000 over the 

agreed on price, while reducing the scope of the project, and were left with a mechanic's lien 

demanding an additional $117,000, all for a renovation project that is falling apart around them. 

The Jacobs reside in a home in Loudon Heights in Charleston ("the Jacobs' House" or 

"Real Property") [A-35.] with their three young children. [A-35.] In late 2010 and early 2011, 

they began actively exploring two options to better serve the needs of their family: purchasing a 

new home or renovating and putting an addition on the Jacobs' House. [A-35.] 

Towards that end, the Jacobs sought proposals from petitioner Stephen Thomas Grishaber 

d/b/a Tom Grishaber Builders ("Grishaber") to renovate their home and construct an addition. 

[A-36.] The Jacobs' primary concern was entering into a project and then having the cost exceed 

the original project amount, and they repeatedly communicated this concern to Grishaber. [A

36.] 

The Jacobs also advised Grishaber that they were exploring purchasing another home as 

an alternative. [A-36.] The Jacobs further advised him that they would purchase another home 

if the renovation costs were too expensive. [A-36.] 

Grishaber, who was well aware of the their concerns, made several renovation proposals 

that were rejected as too expensive. [A-36.] Among the renovation proposals rejected by the 

Jacobs were proposals with budgets of $477,124 and $487,727. [A-36.] All proposals were 

provided by Grishaber to the Jacobs at their Home. [A-36.] 



Grishaber eventually submitted a renovation proposal for $464,359 (the "Renovation 

Proposal"). [A-36.] The Jacobs were going to reject even this Renovation Proposal due to its 

high cost and potential for cost overrun. [A-36.] After they expressed their concerns and 

reluctance to Grishaber about agreeing to the Renovation Proposal for $464,359, he represented 

to them that he always over-budgeted to avoid having surprised, dissatisfied customers. [A-36.] 

These communications and representations by Grishaber were made at the Jacobs' House, and 

not any business location owned and operated by Grishaber. [A-36.] 

The Jacobs also emphasized to Grishaber, on repeated occasions, that the project could 

not go over budget and that purchasing another home was a better option if the project exceeded 

the budget of $464,349. [A-37.] In response, Grishaber reaffirmed his strong belief that the 

project could, and would, be completed within the proposed budget absent any unforeseen 

structural issue with the Jacobs' house. [A-37.] Grishaber later advised the Jacobs that there 

were no structural issues with the home. [A-37.] 

In reliance of Grishaber's representations, the Jacobs agreed to accept his Renovation 

Proposal. [A-37.] Grishaber prepared a written document, which purports to be a contract, and 

presented it to the Jacobs for their signature. [A-21 to A-26.] Significantly, Grishaber presented 

the document to the Jacobs at their home and not any business location owned and operated by 

Grishaber. [A-37.] The document that Grishaber presented to the Jacobs and asked that they 

signed purported to be contract for the project. [A-21 to A-26.] The document did not contain a 

notice to the Jacobs that they had a three-day right to rescind the contract. [A-21 to A-26.] 
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Whereupon, the Jacobs obtained a construction loan from Huntington National Bank to fund the 

renovation work. 1 [A-37.] 

Grishaber began working on the Real Property pursuant to the Renovation Proposal in 

May 2011. [A-38.] From May 2011 through Fall 2012, Grishaber depleted the construction loan 

and obtained an additional $140,000 from the Jacobs. [A-43 to A-49.] The renovation project 

had continued in a manner that left most of the rooms unfinished. [A-45.] Thus, the Jacobs were 

faced with the proposition of stopping the project and living in a construction zone or agreeing to 

pay Grishaber the additional money. [A-45.] 

Despite the Jacobs paying this additional money, the project continued to drag on. The 

Jacobs asked for a meeting with Grishaber in order to discuss the cost of the project and 

complaints they had with some of the work that he had done. [A-47.] During the meeting, in an 

attempt to get their home back and stop the never-ending project, the Jacobs agreed to remove 

several items from the project, including renovations to the Master Bedroom, Master Bathroom, 

Hallway Closets and Doorway to the Master Bedroom, the Basement Kitchen, the original 

family room, bookshelves in the Living Room and Study, landscaping and lights in various 

rooms. [A-48.] The Jacobs' offer to remove these items was contingent upon Grishaber 

finishing all of the rooms he had started in accordance with the Renovation Project for the 

remaining funds the Jacobs had already obtained from the bank. [A-48.] Grishaber agreed to 

this proposal. [A-48] Pursuant to the parties' agreement, Grishaber would not b~ paid any 

further money until the project was completed. [A-48.] 

I The construction loan requires Grishaber to submit draw requests, invoices, lien waivers, and an affidavit attesting 
to the percentage of work completed in relation to the total amount of the project. [A-37 to A-39.] Evidence from 
discovery has demonstrated that the affidavits Grishaber submitted to the bank in order to induce it to release funds 
to him were false. 
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Nonetheless, shortly thereafter, Grishaber again began asking for additional money, 

which he claimed that he needed in order to pay a vendor. [A-48 to A-49.] The Jacobs decided 

to pay the vendors directly to ensure that they were paid and to avoid the filing of any 

mechanics' liens on their property. [A-49.] After those vendors were paid, Grishaber began 

asking to be paid in advance of completing the project, despite the fact that the parties had agreed 

otherwise. [A-49.] The Jacobs advised that they would contact the bank to determine if 

Grishaber could be paid any additional money prior to completion of the project, but they 

advised him that he would have to submit any outstanding vendor invoices so that the Jacobs and 

the bank were assured that those vendors were paid. [A-50.] Grishaber refused to provide those 

invoices. [A-50.] 

Instead of providing those invoices, Grishaber began pulling his workers off of the 

project in an attempt to force the Jacobs to pay him more money. [A-50.] 

Several items on Grishaber's Renovation Proposal (and that were included in the cost of 

the project) were never even started by Grishaber. [A-52.] In addition, Grishaber was told to, 

but has failed to fix or finish numerous other problems with the renovation project, including, but 

not limited to the following: popping noises in floors; poor air conditioning and heat service to 

certain bedrooms; poor air circulation and odors in one of the bedrooms; wavy floors; missing 

door frames; exposed, live electrical wires in several areas of the Real Property; missing 

baseboards; numerous electrical outlets that don't work; stripped screw holes, causing screws to 

.raise from the floors, walls, outlets, cabinets and doors; large cracking and gaps between cabinet 

crown molding and the ceilings in the kitchen and mud-room; doors that do not properly close; 

cabinets with doors that do not line-up to allow proper closure; walls throughout the house that 

have raised circular areas with chipped paint; numerous scratches and cracks in cabinets that 
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occurred when installed by Grishaber; area of the kitchen that was not insulated, resulting in cold 

air being prevalent in a portion of the kitchen; unpainted or poorly painted areas throughout the 

house, requiring touch-ups or an additional coat of paint; improperly installed sinks; failure to 

install a properly running dishwasher; cracks and lines in the walls and ceilings; disconnected 

and improperly placed telephone and cable wires; irregular patterns on walls where Grishaber 

worked or painted existing plaster walls; rust on the patio; floor stain on risers and spindles; 

unftnished floors; missing trim; unftnished mailbox; missing lights; missing doorknobs; and 

many other items. [A-52 to A-53.] 

Since Grishaber abruptly deserted the Jacobs' property, the Jacobs have discovered 

dangerous conditions that Grishaber created in their home. More speciftcally, on several 

occasions, they have located several heavy gauged electrical wires, with the metal ends of the 

wire left exposed and unprotected. [A-53.] One such wire was only discovered when Mr. 

Jacobs noticed a burning smell in the family'S basement. [A-53.] Upon inspection, he found an 

additional exposed electrical wire that had been hidden from view behind the metal shelf that he 

had not seen while removing holiday decorations. [A-54.] The exposed wire was burning the 

wall. [A-54.] He removed the wire from the wall before it could catch the house on ftre. [A

54.] 

In an attempt to obtain additional funds from the Jacobs beyond the cost over-run of 

$140,000, Grishaber ftled a Mechanics' Lien against the Real Property on or about January 14, 

2013, in the amount of $117,216.71. [A-2.] Thereafter, on July 8, 2013, Grishaber ftled a 

"Complaint to Enforce Mechanic's Lien" in the Circuit Court of Kanawha County. [A-l to A

28.] The next day, Grishaber ftled an arbitration complaint against the Jacobs with the American 

Arbitration Association, seeking to collect more money from them. [A-80.] The Jacobs ftled an 
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answer in the circuit court action and then an amended answer in that action, which asserted 

several counterclaims against Grishaber. [A-29 to A-77.] 

On September 11, 2013, the Jacobs filed "Plaintiffs' [sic] Motion for Declaratory 

Judgment or, in the Alternative, Motion to Stay Arbitration."2 This motion argued, among other 

things, that the Jacobs could not be compelled to proceed in arbitration because no valid contract 

was ever formed between them. [A-81 to A-84.] No valid contract was formed between the 

parties because Grishaber did not comply with a regulation issued by the West Virginia Attorney 

General's office ("WV AG"), which requires him to provide the Jacobs with notice of a three-day 

right of rescission before a valid contract is formed and which also incorporates a similar federal 

law requirement (the "WVAG Rule"). [A-81 to A-84.] 

On October 7, 2013, Grishaber filed a response to the Jacobs' first motion. On 

September 26,2014, the circuit court entered an Order denying the Jacobs' motion and referring 

the claims to arbitration. [A176 to A-179.] Significantly, the circuit court's September 26,2014 

Order did not discuss the WV AG Rule, its impact on the formation of a contract, or whether the 

parties in this case ever formed a contract. [A-176 to A-179.] Instead, the circuit court merely 

stated that the arguments should be decided by an arbitrator. [A-179.] 

Thus, on December 3, 2013, the Jacobs filed "Respondents' Motion to Dismiss 

Claimant's Demand and Supporting Memorandum of Law" in the arbitration proceeding. [A

180 to A-230.] Like their prior motion, this motion and memorandum argued that the WVAG 

has issued the WV AG Rule, which pertained to the prevention of unfair or deceptive acts or 

practices ("UDAP") in home improvement transactions. W. Va. CSR § 142-5-1. [A-180 to A

189.] As discussed more fully below, the WVAG Rule provides that "[i]n connection with any 

2 The Jacobs are defendants and counterclaim plaintiffs in the circuit court action. The Jacobs inadvertently omitted 
the word "Counterclaim" before their designation as plaintiffs. 
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home solicitation sale of home improvement(s) ... it is an unfair or deceptive act or practice to 

fail to provide the buyer a three-day right to cancel in all contracts where such notice is required 

by W. Va. Code § 46A-2-132 through 135, and 16 C.F.R. § 429, and as provided herein: ...." 

Id § 142-5-3.2 (emphasis added). The WV AG Rule provides that "no written agreement shall 

be effective under after it has been signed by the buyer and has written the date of such signature 

in his own handwriting" Id § 142-5-3.2.2 (emphasis added). Grishaber failed to provide a notice 

ofthree-day right to cancel, and that failure precluded the contract from being formed. [A-180 to 

A-230.] 

On December 10, 2013, Grishaber filed a response to the Jacobs' motion and 

memorandtID1. [A-231 to A-31l.] On March 4, 2014, the arbitrator entered an "Order Denying 

Motion to Dismiss." [A-312 to A-318.] Instead of addressing the WV AG Rule, the arbitrator 

sidestepped the issue and characterized it as a challenge "that the contract is void or voidable," 

which he ruled was inconsistent with the severability doctrine and was "not germane to the 

threshold question whether Grishaber's claim is arbitrable." [A-313.] The arbitrator's order did 

not discuss the fact that compliance with the WV AG Rule is a pre-requisite to a valid contract 

ever existing in the first place. [A-312 to A-318.] Remarkably, despite the fact that the WVAG 

Rule was the primary argument in the Jacobs' motion and memorandum, the arbitrator's order 

does not even mention it. [A-312 to A-318.] The arbitration then stalled for more than two 

years.3 

3 Even though the arbitration failed to progress toward a conclusion, the Jacobs were charged an astronomical 
amount of fees merely to assert counterclaims against Grishaber. While Grishaber's arbitration fees presumably are 
being paid by the insurance carrier providing his defense, the Jacobs are paying all fees out of their own pockets. 
[A-357 to A-358.] To date, they have paid more than $18,000 in fees to the American Arbitration Association. [A
357.] Unlike the consumer arbitration cases that have repeatedly come before this Court, where the consumer's fees 
are limited to $200 to $250, the Jacobs have been forced to pay $18,000 just to have their counterclaims heard. On 
April 17, 2014, the Jacobs moved the arbitrator to rule that the consumer rules would apply to the arbitration, since 
the dispute involved their home. [A-316 to A-332.] Grishaber opposed that motion [A-333 to A-351], which the 
arbitrator denied in a one-paragraph order. [A-352.] 
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On September 22, 2016, the Jacobs returned to court with "Jacobs' Second Motion for 

Declaratory Judgment or, in the Alternative, Motion to Stay Arbitration." [A-353 to A-373.] 

They again argued that compliance with the WVAG Rule is a prerequisite to a valid contact (and 

an arbitration provision) ever existing and that the purported contract that Grishaber presented to 

them did not comply with the WV AG Rule. [A-353 to A-373.] This time, their argument was 

buttressed by Grishaber's own deposition testimony admitting that the purported contract did not 

contain a notice of three-day right of rescission and did not comply with the WV AG Rule. [A

369 to A-372.] In fact, Grishaber admitted that he still refuses to include a notice of three-day 

right of rescission in his purported contracts. [A-369 to A-372.] 

Grishaber opposed the Jacobs' second motion, again mistakenly characterizing it as an 

attack to invalidate a valid contract, which he argues violates the severability doctrine. [A-374 to 

A-399.] On November 7, 2016, the circuit court entered an Order that granted the Jacobs' 

motion. [A-400 to A-404.] The circuit court's Order found that Grishaber admitted that he 

never provided the Jacobs with notice of their three-day right of rescission and, as a result, 

concluded that no contract ever was formed between the parties. [A-401 to A-404.] Thus, the 

circuit court granted the Jacobs' second motion, assumed jurisdiction over the case, and nullified 

the arbitration proceeding. [A-404.] 

Grishaber filed this appeal because he ignores the clear requirements of the Attorney 

General's regulation (and the corresponding federal law it incorporates), assumes the parties had 

formed a valid contract contrary to clear law, and misinterprets the Jacobs' arguments as an 

attack a validly-formed contract. As discussed below, the Attorney General's regulation is clear, 

and Grishaber violated it. The consequence is that a valid contract was never formed between 

the parties, and the circuit court was correct in granting the Jacobs' second motion. 
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SUMMARY OF ARGUMENT 


With respect to any contract, including arbitration, the Courts have uniformly found two 

distinct concepts: formation and enforceability. The Supreme Court of the United States made 

clear, in the context of arbitration, it is "well settled that where the dispute at issue concerns 

contract formation, the dispute is generally for the courts to decide." Granite Rock Co. v. Int'l 

Brotherhood o/Teamsters, 130 S. Ct. 2847, 2855 (2010) (citing First Options o/Chicago, Inc. v. 

Kaplan, 514 U.S. 938, 944 (1995) ("When deciding whether parties agreed to arbitrate a certain 

matter ... courts generally . . . should apply ordinary ... principles that govern the formation of 

contracts"» (additional citations omitted). This Court agrees. G&G Builders, Inc. v. Lawson, 

794 S.E.2d 1 (2016) (addressing the issue of formation of a contract when deciding a motion to 

compel arbitration). Before a contract ever could be formed between the parties in this case, 

Grishaber was required to provide the Jacobs with notice of their three-day right to cancel. 

W. Va. Code R. § 142-5-1. Under this rule, and the corresponding federal regulation found in 16 

C.F.R. § 429, Grishaber's failure to provide this notice resulted in no contract ever being formed 

between the parties. Without the formation of any contract, there was no valid arbitration 

provision between the parties, and the circuit court was correct to assume jurisdiction of the case. 

Grishaber argues that the Federal Arbitration Act, 9 U.S.C. §§ 1, et seq. ("FAA") applies 

to the parties' dispute and contains a liberal policy favoring arbitration. (Appellant's Brief at pp. 

14-17). While Grishaber presented no evidence to support a finding of impact on interstate 

commerce, an element necessary to invoke the FAA, the circuit court did not find that the FAA 

is inapplicable. [A-400 to A-403] Rather, it ruled that no contract was ever formed because of 

Grishaber's failure to comply with the WVAG Rule as a precondition to contract formation. [A

400 to A-403] Moreover, "[n]othing in the Federal Arbitration Act, 9 U.S.c. § 2, overrides 
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normal rules of contract interpretation." Syl. pt. 9, Brown I; State ex reI. U-Haul Co. of West 

Virginia v. Zakaib, 232 W. Va. 432, 439, 752 S.E.2d 586, 593 (2013). To the extent that 

Grishaber argues that the applicability of the FAA precludes any analysis regarding contract 

formation, he is incorrect. The circuit court was correct to undertake that analysis. 

Grishaber is incorrect in arguing that only "home improvement" projects require notice of 

a consumer's three-day right to cancel and that the project at issue does not qualify as such. 

Grishaber makes this argument for the first time on appeal, and it is thus waived. Shorts v. 

AT&T Mobility, No. 11-1649, 2013 WL 2995944 (W. Va. June 17, 2013). Regardless, the 

project qualified as a "home improvement" project. W. Va. Code R. § 142-5-2.6. 

Grishaber next argues that the rule should be applied narrowly and only apply when the 

contractor provides the financing for the project (an extremely rare event). He bases this 

argument upon his interpretation of "home solicitation sales" in Article 1 of the West Virginia 

Consumer Credit and Protection Act, and not the specific language in the rule. He is incorrect. 

The rule at issue (W. Va. Code State R. 142-5-1) requires a notice to be given if a notice is 

required by, among other things, 16 C.F.R. § 429. That federal regulation does not require the 

transaction to be a "home solicitation sale"; nor does it require an extension of credit. Further, 

W. Va. Code § 142-5-1 is a rule implemented by the West Virginia Attorney General's office 

("WV AG") and explained in its publication entitled Measuring Up: A Consumer's Guide to 

Hiring Contractors for Home Repairs. [A-199 to A-206] Nowhere in the brochure does the 

WVAG state that an extension of credit is required. Further, for at least the last 13 years, the 

WVAG has brought several civil actions against home contractors that confirm that the WVAG 

regulation applies when there is no extension of credit by the contractor. The fact that no 

extension of credit is required in order for the WVAG Rule to apply is consistent with the 
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authority under which the WV AG promulgated the rule: Article 6 of the West Virginia 

Consumer Credit and Protection Act, W. Va. Code §§ 46A-6-101 et seq. Significantly, that 

article does not involve extensions of credit. 

Grishaber next argues that he was not required to provide the three-day notice of right to 

cancel because the Jacobs initiated the first contact with him. However, as before, the rule at 

issue (W. Va. Code State R. 142-5-1) required a notice to be given in instances where 16 C.F.R. 

§ 429 requires such a notice. That federal regulation requires a notice for transactions involving 

sales "in response to or following an invitation by the buyer ...." 16 C.F.R. § 429.0(a). 

Further, civil actions brought by the WV AG confirm that, even where a homeowner initiates the 

contact with the contractor, the contractor still is required to provide the notice. State of West 

Virginia ex rei. Patrick Morrisey, Attorney General v. Amy R. Wright, et al., Civil Action 

No. 09-C-306, Circuit Court of Wood County; State of West Virginia ex rei. Patrick Morrisey, 

Attorney General v. Donna K Diulus, et al., Civil Action No. 04-C-281, Circuit Court of Marion 

County. 

Grishaber argues that the location where the contract was signed (the Jacobs' home) is 

/ irrelevant. Location, however, is a criteria for establishing the application of the federal rule and, 

through incorporation, the state rule. The fact that the parties signed the purported contract at the 

Jacobs' home (and not at Grishaber's place of business) is one of the criteria that establish the 

parties' transaction as a door-to-door sale. 16 C.F.R § 429. 

Grishaber attempts to justify his failure to provide the notice by arguing that the 

West Virginia Contractor Licensing Board ("Licensing Board") has created a standard contract 

form that it requires licensed contractors to use. He argues that the form as well as the statutes 

and rules that relate to the Licensing Board do not reference a notice of three-day right of 
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reSCISSIOn. Grishaber failed to raise that argwnent before the circuit court, and consequently it is 

waived. Further, neither the statute, rule, nor form contract to which Grishaber points override 

the WVAG's rule requiring notice to be given. In fact, the statute, rule, and form contract 

Grishaber cites do not even purport to address or comply with the WVAG's rule. Their failure to 

address the WVAG's rule does not read that rule out of the West Virginia Code. Settled rules of 

statutory construction do not permit that result. Wellsburg & S.L.R. Co. v. Panhandle Traction 

Co., et al., 56 W. Va. 18,48 S.E.746 (1904) ("Well settled principles oflaw compel the courts to 

avoid, by construction, when it is possible to do so, an interpretation of a statute that will leave 

any part of it noneffective or dead."). 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents believe that this matter is appropriate for Rule 20 oral argument because it 

involves issues of fundamental public importance. Grishaber's arguments attempt to nullify a 

significant consumer protection rule implemented and enforced by the West Virginia Attorney 

General's office and, in so doing, affects the outcome of several consumer protection lawsuits 

brought by the Attorney General. Alternatively, Respondents believe that this matter is 

appropriate for Rule 19 oral argument because Grishaber's arguments ignore the application of 

settled law and consistent decisions from this Court, the United States Supreme Court, at least 

one federal distri~t court in West Virginia, other federal courts, and at least one state court. 

Respondents also believe that this matter is appropriate for Rule 19 oral argument because the 

Court's decisional process is likely to be aided by oral argument. If the Court determines that 

Rule 20 argument is not appropriate in this case and proceeds only with Rule 19 argwnent, 

Respondents believe that a memorandum decision may be appropriate. 
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ARGUMENT 


A. Standard of Review 

The standard of review for a circuit court's order denying a party's request to proceed in 

arbitration is de novo. W Va. CVS Pharmacy, LLC v. McDowell Pharmacy, Inc., No. 16-0209, 

2017 WL 562826 (W. Va. Feb. 9, 2017). 

B. 	 First Assignment of Error: The Supreme Court of the United States and the 
Supreme Court of Appeals of West Virginia disagree with Grishaber; it is for a 
court, and not an arbitrator, to decide if a contract has been formed. 

With respect to any contract, including arbitration, the courts have uniformly found two 

distinct concepts: formation and enforceability. These two concepts are not interchangeable. 

Formation was the sole issue addressed by the circuit court ---- was an effective contract ever 

formed under West Virginia law. Grishaber's First Assignment of Error fails to recognize the 

difference and uses the concepts of formation and enforceability interchangeably. They are not. 

In the First Assignment of Error, Grishaber argues that the circuit court's ruling violates 

the doctrine of severability. (Appellant's Br. at pp. 10-14.) In particular, he argues that the issue 

of whether the contract was ever formed, in the first place, could only be made by an arbitrator 

because the Jacobs' challenges go to the entire purported contract and not solely the arbitration 

provision contained within the asserted contract. He quotes language from Brown ex reI. Brown 

v. Genesis Healthcare Corp., 228 W. Va. 646, 724 S.E.2d 250 (2011), vacated sub nom. by 

Marmet Health Care Ctr., Inc. v. Brown, 565 U.S. 530, 132 S. Ct. 1201 (2012)) ("Brown r'), that 

if a party challenges the entire contract and does not make a discrete challenge to the arbitration 

clause, then the arbitrator rules on that challenge. (Appellant's Br. at pp. 11-12.) 

The Jacobs are not asking the circuit court (or this Court) to depart from the doctrine of 

severability. Rather, they simply asked the circuit court, and are asking this Court, to follow the 
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prior decisions of this Court and the decisions of the Supreme Court of the United States and 

other federal and state courts. Those decisions hold that, when a party challenges the actual 

formation of a contract including an arbitration provision, the challenge is to be decided by the 

court and not an arbitrator. Indeed, the courts have made it clear that the doctrine of severability, 

which is relied upon by Grishaber, does not apply where the challenge is to the formation of the 

contract, as opposed to the subsequent enforceability. 

As the Supreme Court of the United States made clear, in the context of arbitration, it is 

"well settled that where the dispute at issue concerns contract formation, the dispute is generally 

for the courts to decide." Granite Rock Co. v. Int'l Brd o/Teamsters, 561 U.S. 287, 296, 130 S. 

Ct. 2847, 2855-56 (2010) (citing First Options o/Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 

115 S. Ct. 1920 (1995) ("When deciding whether parties agreed to arbitrate a certain matter ... 

courts generally . . . should apply ordinary . . . principles that govern the formation of 

contracts"»; see also Oxford Health Plans LLC v. Sutter, 133 S. Ct. 2064, 2068 n.2 (2013) 

("questions-which 'include certain gateway matters, such as whether parties have a valid 

arbitration agreement at all or whether a concededly binding arbitration clause applies to a 

certain type of controversy'-are presumptively for courts to decide."). As First Options further 

explains, "[c ]ourts should not assume that the parties agreed to arbitrate arbitrability unless there 

is 'clea[r] and unmistakabl[e], evidence that they did so." First Options, 514 Us. at 944; 115 

S. Ct. at 1924. Rather, a court "may order arbitration ofa particular dispute only where the court 

is satisfied that the parties agreed to arbitrate that dispute." Granite Rock, 561 U.S. at 297, 130 

S. Ct. at 2856. "To satisfy itself that such agreement exists, the court must resolve any issue that 

calls into question the formation or applicability of the specific arbitration clause that a party 
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seeks to have the court enforce." Id. (citing Rent-A-Center, West, Inc. v. Jackson, 130 S. Ct. 

2772 (2010)). 

West Virginia law agrees. As this Court has explained, arbitration agreements are to be 

treated like any other contract. See Syl. pt. 7, Brown 1,228 W. Va. at 656-57, 724 S.E.2d at 260

61 (2011). West Virginia law is clear that the Court, and not an arbitrator, is tasked with 

determining whether an arbitration agreement has ever been formed between the parties. See Syl. 

pt. 2, State ex rei. TD Ameritrade, Inc. v. Kaufman, 225 W. Va. 250, 251, 692 S.E.2d 293,294 

(2010) (trial courts consider two threshold issues, the first of which is "whether a valid 

arbitration agreement exists between the parties"). "Ifnecessary, the trial court may consider the 

context of the arbitration clause within the four comers of the contract, or consider any extrinsic 

evidence detailing the formation and use of the contract." Syl. pt. 4, State ex rei. Richmond Am. 

Homes ofW. Va., Inc. v. Sanders, 228 W. Va 125, 129, 717 S.E.2d 909, 913 (2011). 

In fact, in G&G Builders, Inc. v. Lawson, 238 W. Va. 280, 794 S.E.2d 1 (2016), the 

Circuit Court of Cabell County Gust like the circuit court in this case) undertook to determine 

whether a contract existed in connection with deciding a motion to compel arbitration. Far from 

reserving the issue of contract formation to an arbitrator, the circuit court analyzed this issue and 

ruled that no contract existed. More specifically, in denying the builder's motion to compel 

arbitration, the circuit court ruled that "no agreement to arbitrate ever existed." Lawson, 238 

W. Va. at _, 794 S.E.2d at 3. The builder appealed. On appeal, this Court noted that the 

determinative issue to the builder's motion to compel arbitration was whether an agreement to 

arbitrate ever was formed. Id. at _, 794 S.E.2d at 5. Instead of reserving that issue for an 

arbitrator, this Court thoroughly analyzed it and determined that an agreement to arbitrate never 

was formed. In so doing, the Court quoted from TD Ameritrade that, "[w ]hen a court is required 
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to rule upon a motion to compel arbitration . . . , the authority of the trial court is limited to 

determining the threshold issues of (1) whether a valid arbitration agreement exists between the 

parties ...." Id. (quoting TD Ameritrade, 225 W. Va. at 251,692 S.E.2d at 294). Accordingly, 

the Court affirmed the trial court's denial of the builder's motion to compel arbitration. Id. at 

, 794 S.E.2d at 10; see also State ex reI. AMFM, LLC v. King, 230 W. Va. 471, 740 S.E.2d 66 

(2013) (refusing to issue a writ of prohibition to stop the Circuit Court of Kanawha County from 

enforcing its order denying a defendant's motion to compel arbitration after that court 

determined that no agreement to arbitrate ever was formed). 

The United States District Court for the Southern District of West Virginia agrees that 

challenges to the formation of a contract are for a court, not an arbitrator, to decide. For 

example, in Nichols v. SpringleaJ Home Equity, Inc., No. 3:11-0535, 2012 WL 777289 at *1 

(S.D.W. Va. Mar. 8, 2012), the court was confronted with a defendant's motion to compel 

arbitration. Before addressing the motion, the court ordered the parties to conduct "a limited 

period of additional discovery on one issue: whether the loan contract between Plaintiffs and 

Defendant was a validly-formed contract." Id. 

After that discovery, the court addressed the motion to compel. In doing so, it noted the 

United States Supreme Court's decision in Granite Rock, in which "the [Supreme] Court 

identified one additional area in which courts retain determination of whether an arbitration 

agreement is enforceable: challenges to whether an agreement to arbitrate was validly formed." 

Nichols, 2012 WL 777289 at *2. Reserving to the courts any disputes concerning contract 

formation is consistent with the rule that courts "may order arbitration of a particular dispute 

only whether the court is satisfied that the parties agreed to arbitrate that dispute." Id. Thus, 

courts decide these "formation disputes." Id. (quoting Janiga v. Questar Capital Corp., 615 F.3d 
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735 (7th Cir. 2010). In the Nichols case, the plaintiffs argued that the contract was never validly 

formed, "and so the Court [as opposed to an arbitrator] will consider this limited issue." Id. In 

doing so, the court sought to determine whether the plaintiffs' challenges were "contract 

formation defects." Id. at *5; see also Reed v. Darden Restaurants, Inc., No. 3:16-3872, 2016 

WL 5796900 at *2 (S.D.W. Va. Oct. 3, 2016) (a challenge to whether an agreement was validly 

formed is a determination for the court, not an arbitrator.); Ware v. Santander Consumer USA, 

Inc., No. 3:15-4285, 2015 WL 8492762 at *2 (S.D.W. Va. Dec. 10, 2015) ("It is similarly well 

settled that where the dispute at issue concerns contract formation, the dispute is generally for the 

courts to decide."); Kincaid v. Commercial Credit Corp., No. 2:98-0842, 1999 WL 33510175 at 

*3 (S.D.W. Va. Nov. 16, 1999) (district court decided the issue of whether a valid agreement to 

arbitrate ever was formed). 

Other federal courts agree that courts, not arbitrators, decide the issue of contract 

formation. See, e.g., Sightler v. Remington College, No. 6:15-cv-273-0rl-37GJK, 2015 wt 

4459545 (M.D. Fla. July 21, 2015). The Sightler court explained 

[p]arties opposing arbitration can challenge the formation and validity of a 
contract containing an arbitration clause. Specifically, the U.S. Court of Appeals 
for the Eleventh Circuit recognizes "three distinct types ofchallenges to a contract 
containing an arbitration clause": (1) challenges to the formation of the contract, 
or "the very existence," of the contract; (2) challenges ''to the validity of the 
arbitration clause standing alone"; and (3) challenges ''to the validity of the 
contract as a whole." Courts resolve challenges to contract formation, as well as 
challenges to the validity of the arbitration provision standing alone. Arbitrators 
resolve challenges to the validity of the contract as a whole." 

Id. at *1 (internal citations omitted); see also Farnsworth v. Towboat Nantucket Sounds, Inc., 

790 F.3d 90, 97 (lst Cir. 2015) ("It is also important in this analysis to distinguish between the 

issue of whether a contract containing an arbitration clause is valid and the issue of whether the 

contract was ever actually formed. The severability doctrine addresses only the former 
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circumstance.") (citing Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 444, n.l (2006) 

and Rent-A-Center v. Jackson, 561 U.S. 63, 70, n.2 (2010»; Shany Co., LTD v. Crain Walnut 

Shelling, Inc., No. S-II-1112 KJM EFB, 2012 WL 1979244, at *4 (E.D. Cal. June 1,2012) ("In 

addition, while questions of a contract's validity are for the arbitrator, questions about the 

fonnation of a contract, including the fonnation ofa contract containing an arbitration clause, are 

for the court to decide."); United Assn Local Union No. 26 v. Big Rooter/Nelson Plumbing & 

Mech., Inc., No. CI0-1425 MJP, 2011 WL 130335, at *2 (W.D. Wash. Jan. 14,2011) ("[C]ourts 

must treat the arbitration clause as severable from the contract in which it appears, and thus 

apply the clause to all disputes within its scope '[u]n1ess the [validity] challenge is to the 

arbitration clause itself or the party disputes the fonnation of [the] contract."). Other state courts 

agree. See, e.g., HHH Motors, LLP v. Holt, 152 So.3d 745, 748 (Dist. Ct. App. Fla. 2013) 

("Challenges to the validity of a contract are resolved by the arbitrator, but challenges to the 

fonnation or existence of a contract are resolved by the court.") 

Thus, unlike a case where a party asserts a defense to a contract or an argument against 

the enforcement of a contract that was fonned, in this case the issue is one of contract fonnation 

---- was an effective contract ever fonned under West Virginia law. Questions of contract 

fonnation clearly are for the court, and not an arbitrator, to decide. When a court addresses the 

issue of contract fonnation, state law regarding the fonnation of contracts controls. See Evans v. 

Bayles, 237 W. Va. 269, 273, 787 S.E.2d 540, 544 (2016) ("[T]he validity of an arbitration 

agreement is a matter of state contract law.") (quoting State ex reI. Clites v. Clawges, 224 W. Va. 

299,305,685 S.E.2d 693,699 (2009»; Kirby v. Lion Enters., Inc., 233 W. Va. 159, 164-65, 756 

S.E.2d 493, 498-99 (2014); AMFM, LLC, 230 W. Va. at 478, 740 S.E.2d at 73; Syl. pt. 4, State 

ex reI. Richmond Am. Homes of w. Va., Inc., 228 W. Va. 125, 134, 717 S.E.2d 909, 918 (2011). 
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"The fundaments of a legal contract are competent parties, legal subject matter, valuable 

consideration and mutual assent." Syl. pt. 4, King, 230 W. Va. at_, 740 S.E.2d at 69 (W. Va. 

2013). In circumstances like the instant dispute, there is another element needed for formation: 

the consumer must be given a notice of right to cancel. W. Va. Code R. § 142-5-1. 

As noted above, the WV AG has issued the WV AG Rule to prevent unfair or deceptive 

acts or practices ("UDAP") in home improvement transactions. W. Va. Code R. § 142-5-1. The 

WVAG Rule is authorized, in part, by § 46A-6-103 of the West Virginia Consumer Credit and 

Protection Act, W. Va. Code §§ 46A-1-101, et seq. ("WVC CPA") , which provides that the 

WV AG "may make rules and regulations interpreting and defIning ... § 46A-6-102" and that 

"[s ]uch rules and regulations shall conform as nearly as practicable with the rules, regulations 

and decisions of the federal trade commission ...." W. Va. Code R. § 142-5-1.3. 

"Home improvement transactions" is defIned to include, among other things, "engaging 

in the substantial remodeling ... of any portion of an existing home or noncommercial structure 

or building." W. Va. Code R. § 142-5-2.6. The WV AG Rule provides that "[i]n connection with 

any home solicitation sale of home improvement(s) ... it is an unfair or deceptive act or practice 

to fail to provide the buyer a three-day right to cancel in all contracts where such notice is 

required by W. Va. Code § 46A-2-132 through 135, and 16 C.F.R. § 429, and as provided herein: 

...." Id § 142-5-3.2 (emphasis added). 

The WV AG Rule is explicit that the failure to comply with its provisions does not merely 

make the enforceability of a contract open to attack. Rather, it provides that "no written 

agreement shall be effective under after it has been signed by the buyer and has written the date 

of such signature in his own handwriting" Id § 142-5-3.2.2 (emphasis added). Most 

importantly, 
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The statement must appear under the conspicuous caption: "BUYER'S RIGHT 
TO CANCEL" and read as follows: 

If this agreement was solicited at a place other than the seller's 
business establishment at a fixed location and you decide you do 
not want these goods or services, you may cancel this agreement 
by mailing a notice to the seller. The notice must be mailed to: 
(Name and mailing address of seller). Until the seller has fully 
complied with this section, the buyer may cancel the home 
solicitation sale. Any written agreement which contains the form 
and content of notice of cancelation required by the federal trade 
commission and which provides information substantially similar 
to that required by this Rule shall be deemed to comply fully with 
this Rule. 

Id (emphasis added).4 

In this case, Grishaber admits that he never provided the Jacobs with notice of their three

day right to cancel. [A-369 to A-373.] In fact, he never includes it in any of his purported 

contracts. [A-369 to A-373.] The WVAG rule and the corresponding federal regulation make 

clear that no contract is formed until he has done so. The Jacobs raised this issue before the 

circuit court in their September 22,2016 motion. [A-353 to A-373.] Since the issue of contract 

formation is one for the court, and not an arbitrator, to decide, the circuit court was correct to 

address that issue. Based on Grishaber's failure to comply with the WVAG Rule, the court was 

correct in holding that no contract was formed. The Jacobs respectfully request that this Court 

affIrm the circuit court's ruling. 

4 Indeed, the seller's failure to provide buyers with a notice of their right to cancel is so egregious that "[w]here a 
seller has perfonned any service pursuant to a home solicitation sale ... prior to giving the statement required in 
section 3.2.2 of this Rule, he shall not be entitled to any compensation for such perfonnance." Id § 142-5-3.2.4 
(emphasis added). 
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C. 	 Second Assignment of Error: No part of the Circuit Court's Order held that the 
Federal Arbitration Act did not apply to the Parties' dispute, but the Federal 
Arbitration Act does not elevate an Arbitration Provision above any other Contract 
Provision. 

Grishaber next argues that the Federal Arbitration Act, 9 U.S.C. §§ 1, et seq. ("FAA") 

applies to the parties' dispute and contains a liberal policy favoring arbitration. (Appellant's Br. 

at pp. 14-17.) Part of this argument appears to again argue that the severability doctrine 

precluded the circuit court from deciding the issue of contract formation. (Appellant's Br. at pp. 

16-17.) 

Grishaber misses the point. While Grishaber presented no evidence to support interstate 

commerce, an element necessary to invoke the FAA, the circuit court's ruling is not predicated 

upon a finding that the FAA is inapplicable. [A-400 to A-403.] Rather, the circuit court decided 

the issue of contract formation and ruled that no contract ever was formed because of 

Grishaber's failure to comply with the WVAG Rule and the rule's expressed preconditions to 

contract formation. [A-400 to A-403.] 

As for Grishaber's repeated argument on the severability doctrine, the Jacobs have 

already discussed above why he is incorrect. In the interests of brevity and preserving the 

Court's resources, they will not restate that entire argument, but they instead incorporate that 

argument here. 

However, one point regarding the FAA must be highlighted: arbitration provisions are 

not to be elevated above other contracts. More specifically, "[n]othing in the Federal Arbitration 

Act, 9 U.S.C. § 2, overrides normal rules of contract interpretation." Syi. pt. 9, Brown I, 228 

W. Va. at 261, 724 S.E.2d at 657; see State ex reI. U-Haul Co. ofW. Va. v. Zakaib, 232 W. Va. 

432, 439, 752 S.E.2d 586, 593 (2013). "The [FAA] does not favor or elevate arbitration 

agreements to a level of importance above all other contracts ...." Syi. pt. 7, Brown I, 228 
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W. Va. at 261, 724 S.E.2d at 657; State ex rei. V-Haul, 232 W. Va. at 439, 752 S.E.2d at 593. 

Thus, to the extent that Grishaber argues that the applicability of the FAA precludes any analysis 

regarding contract formation, he is incorrect. The circuit court was correct to undertake that 

analysis, and the Jacobs respectfully request that this Court affirm that decision. 

D. 	 Third Assignment of Error: The Circuit Court correctly ruled that the WV AG 
Rule (and the Federal Rule that it incorporates) applied to the Project and 
precluded any Contract from being formed between the Parties. 

Grishaber's third assignment of error argues that the WVAG Rule does not apply to his 

dealings with the Jacobs because his sale of services to them did not involve "home 

improvement" and was not a "consumer credit sale," which he argues is necessary to have a 

"home solicitation sale." Grishaber is incorrect on both fronts. 

1. 	 Grishaber's argument that only "home improvement" projects require 
notice of the three day right of rescission was waived and, in any event, is 
incorrect. 

Grishaber's first argument against the WVAG Rule is that it does not apply to his work 

because his work was not a "home improvement" project. (Appellant's Br. at pp. 18-21.) This 

argument is improperly being raised for the first time on this appeal. It was not included in his 

response before the circuit court; nor did he argue it during the hearing before the circuit court. 

[A-374 to A-399 and A-405 to A-427] Thus, this argument has been waived. Shorts v. AT&T 

Mobility, No. 11-1649,2013 WL 2995944, at *4 (W. Va. June 17, 2013) (holding that plaintiff 

waived argument on appeal because she failed to raise it before the trial court) (citing Zaleski v. 

W Va. Mutual Ins. Co., 224 W. Va. 544, 550, 687 S.E.2d 123, 129 (2009) ("[B]ecause this 

argument is being raised for the first time on appeal, we must necessarily fmd that the argument 

has been waived.") 
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Even though Grishaber waived this argument, the Jacobs feel compelled to address it and 

to demonstrate for this Court why he is incorrect. Grishaber argues that only if a "home 

solicitation sale" relates to "home improvements" is a notice of three-day right of rescission 

required. (Appellant's Br. at pp. 19-21.) He in turn argues that his work at the Jacobs' home 

was not "home improvements" because it cost approximately $460,000. (Appellant's Br. at pp. 

20-21.) 

Even assuming that the notice of three-day right of rescission is limited to "home 

improvements," Grishaber's work qualified as such. "Home improvements" is defmed in the 

WV AG Rule to include "roofing, siding, ... replacement windows, doors, ... heating and air

conditioning equipment, fixtures of any kind, ... or engaging in the substantial remodeling or 

repair of any portion of an existing home ...." W. Va. Code R. § 142-5-2.6. 

Grishaber readily admitted that his work encompassed these items. More specifically, in 

the purported contract that Grishaber drafted, he describes his work as including "[r]enovations 

to the Jacobs' Residence ...." [A-21 to A-26.] That document further goes on to describe for 

pages the work his intended work, and that work includes the renovating or remodeling of 

several rooms in the Jacobs' home, including some "repair" work. [A-21 to A-26.] 

Further, documents that he filed in the arbitration, Grishaber again described the nature of 

his work. In one brief, Grishaber admitted that his work involved "HVAC renovations," 

"installation of a new roof," "installation of new plumbing," "site excavation," and "landscape 

repair and cleanup." [A-234.] Finally, he admitted that his work involved the Jacobs' "entire 

dwelling," in other words their "existing home." [A-234.] Grishaber's argument that he built 
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"an addition" to the Jacobs' home (and that this somehow relieves him of the duty to follow the 

WV AG Rule) ignores the substantial work that he did that constitute "home improvements."5 

2. 	 The WVAG Rule applies to all home solicitation sales, not just those 
involving consumer credit sales. 

Grishaber next argues that he is not required to comply with the WV AG Rule because 

that rule only applies to transactions that meet the definition of "home solicitation sales" under 

the West Virginia Code. (Appellant's Br. at pp. 21-24.) As with his earlier arguments, he is 

incorrect. 

Grishaber first argues that for the transaction at issue to meet the definition of a "home 

solicitation sale," it must be a "consumer credit sale" during which he extends credit to the 

Jacobs. However, the WVAG Rule is not that narrow. Section 3.2 of the WVAG Rule provides 

that it is a UDAP for a seller to fail to provide a buyer with notice of the buyer's three-day right 

to cancel when that notice is required, and that section goes on to list three sources for the 

requirement: (1) sections 2-132 through 2-135 of the WVCCPA, (2) 16 C.F.R. § 429, and 

(3) "as provided herein .... ," meaning within the WVAG Rule itself, CSR § 142-5-3.2. 

Grishaber argues that only a transaction that meets the definition of "home solicitation 

sale" in West Virginia Code § 46A-I-102(22) requires a notice of right to cancel, but that is not 

the only instance in which the WVAG Rule requires a notice of cancel to be given. Mere context 

within the WVAG Rule suggests that "home solicitation sales" cannot be so narrowly defined, 

5 To the extent that Grishaber later argues that he does not have to follow the WV AG Rule because his work 
qualified as both "home improvement" and "home construction," such an argument violates the mandate in the 
WV AG Rule that it be liberally construed to effectuate the purposes of the WVCCP A, that is, to protect the 
consumer. W. Va. Code R. § 142-5-1.9. 
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for if they were, then citations to 16 C.F.R § 429 and "as provided herein" would be 

superfluous.6 

If the WV AG had merely wanted to ensure that violations of sections 2-132 through 2

135 of the WVCCP A also constituted UDAPs, the WV AG could have done so without citing 

16 C.F.R § 429 or providing anything in the WVAG Rule itself. The WV AG did not, and with 

good reason. The authority under which the WV AG promulgated this WV AG Rule specifically 

requires that "rules and regulations conform as nearly as practicable with the rules, regulations 

and decisions of the [F]ederal [T]rade [C]ommission ...." W. Va. Code R. § 142-5-1.3; W. Va. 

Code § 46A-6-103. 7 

The WV AG Rule also requires a notice of right to cancel if 16 C.F.R. § 429 would 

require one. The Federal Trade Commission promulgated 16 C.F.R. § 429, which makes it a 

UDAP for any seller to fail to provide (in two different ways, no less) notice of their right to 

cancel the contract. See 16 C.F.R. § 429. 1 (a)-(b). Its definition of "door-to-door sales" is 

another way of saying "home solicitation sales," but its application is in no way limited by the 

manner in which a transaction is financed. To be clear, there is no requirement in 16 C.F.R. 

§ 429 that the contract must provide financing to the homeowner before the contractor is 

required to comply with its provisions. As the WV AG Rule incorporates 16 C.F.R. § 429, there 

can be no dispute that a violation of 16 C.F.R. § 429 is a violation of § 142-5-3.2, and that part of 

6 This Court has consistently held that broad interpretations designed to maximally protect consumers are 
appropriate. See, e.g., Barr v. NCB Mgmt Servs., Inc., 227 W. Va. 507, 512-13, 711 S.E.2d 577, 582-83 (2011) 
(holding that "creditor," an undefined term as used in section 5-101 of the WYCCPA, should be construed broadly 
and liberally to include "debt collectors" in order to effectuate the remedial nature of the WYCCPA) (citations 
omitted). 
7 In and of itself, this argument is incomplete because § 1-101(22) of the WVCCPA further provides that "[aJ 
sale which would be a home solicitation sale if credit were extended by the seller is a home solicitation sale although 
the goods or services are paid for, in whole or in part, by a consumer loan in which the creditor is subject to claims 
and defenses arising from the sale." 
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the CFR does not require a "home solicitation sale." In fact, 16 C.F.R. § 429 does not even refer 

to "home solicitation sales," but rather governs "door-to-door sales." 

A "door-to-door" sale is defined as 

[a] sale ... of consumer goods or services with a purchase price of $25 or more .. 
. in which the seller or his representative personally solicits the sale, including 
those in response to or following an invitation by the buyer, and the buyer's 
agreement or offer to purchase is made at a place other than the place of 
business of the seller .... 

16 C.F.R § 429 (emphasis added). 

The word "home solicitation sale" appears nowhere in 16 C.F.R. § 429, but the WVAG 

Rule clearly provides it as a source of the three-day right to cancel requirement for home 

solicitation sales. Likewise, "as provided herein" does not define "home solicitation sale," but 

provides protections nonetheless. The only way to reconcile the WV AG Rule with the authority 

from whence it came and with the language it contains is to interpret "home solicitation sales" 

broadly. 

Perhaps the best evidence that the WVAG Rule is not limited to only "consumer credit 

sales" is in the way that the Attorney General explains its Rule and enforces it. In an August 

2013 publication from the WV AG's Office entitled Measuring Up: A Consumer's Guide to 

Hiring Contractors/or Home Repairs, the WVAG explains the way in which § 142-5-1, et seq. 

applies, as well as the criteria for applying it. [A-l 99 to A-206.] The brochure provides that "[a] 

home solicitation sale is one that occurs at a place other than the seller's place of business. A 

home improvement contract that is signed at your home is a home solicitation sale, even if you 

contacted the contractor first and asked him or her to come to your home. In such a sale, the 

contractor is required to include notice of the right to cancel in the contract." [A-202.] Nowhere 
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in the brochure does the WV AG limit the defInition of a home solicitation sale to one involving a 

consumer credit sale. 

Further, for at least the last 13 years, the WV AG has brought civil actions against home 

contractors that confrrm that the WV AG Rule applies when there is no extension of credit by the 

contractor. See Complaint and Petition for Preliminary and Permanent Injunction, State of 

W. Va. ex reI. Patrick Morrisey, Attorney Gen.v. Basset Constr., Civil Action No. 13-C-280, 

Circuit Court of Putnam County. In Basset, a contractor Gust like Grishaber) performed home 

renovations and additions Gust like Grishaber) without giving the buyers notice of their three-day 

right to cancel Gust like Grishaber). That contractor was sued by the WV AG for, among other 

things, failing to give the notice of right to cancel. Nowhere in that lawsuit does the WVAG 

allege that the home solicitation sales at issue were also consumer credit sales or that the 

contractor provided financing to the homeowner. See id; see also State ofWest Virginia ex reI. 

Patrick Morrisey, Attorney Gen. v. Great Finishes, LLC, et al., Civil Action No. 16-C-I135, 

Circuit Court of Kanawha County (no indication in Complaint that credit was extended by 

contractor); State ofWest Virginia ex reI. Patrick Morrisey, Attorney Gen. v. Roger Province, et 

al., Civil Action No. 15-C-1659, Circuit Court of Kanawha County (same); State of West 

Virginia ex reI. Patrick Morrisey, Attorney Gen. v. Quick Silver Restoration, LLC, et al., Civil 

Action No. 14-C- 1952, Circuit Court of Kanawha County (same); State of West Virginia ex reI. 

Patrick Morrisey, Attorney Gen. v. Amy R. Wright, et al., Civil Action No. 09-C-306, Circuit 

Court of Wood County (same); State of West Virginia ex rei. Patrick Morrisey, Attorney Gen. v. 

Donna K. Diulus, et al., Civil Action No. 04-C-281, Circuit Court of Marion County (same). 

The fact that no extension of credit is required in order for the WV AG Rule to apply is 

consistent with the authority lmder which the WVAG promulgated the rule. As discussed supra, 
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the WVAG Rule pertains to the prevention ofUDAP in home improvement transactions. W. Va. 

Code R. § 142-5-1. Article 6 of the West Virginia Consumer Credit and Protection Act, W. Va. 

Code §§ 46A-6-101 et seq. is the provision that addresses UDAP. It does not relate to extensions 

of credit but instead prohibits UDAP "in the conduct of any trade or commerce" and provides a 

cause of action to any consumer who suffers UDAP in connection with "purchas[ing] or 

leas[ing] goods or services ...." W. Va. Code §§ 46A-6-104 and 6-106. 

Grishaber next argues that he need not comply with the WVAG Rule because the 

Jacobs initiated the first contact with him. (Appellant's Br. at pp. 23-24.) The fact that the 

Jacobs first contacted Grishaber does not relieve him of the obligation to provide a notice of right 

to cancel. As discussed above, it is a UDAP and a violation of the WVAG Rule if Grishaber 

violates 16 C.F.R. § 429. That federal rule expressly provides that a door-to-door sale includes 

sales "in response to or following an invitation by the buyer ...." 16 C.F.R. § 429.0(a). The 

fact that the Jacobs may have first initiated the contact between the parties does not in any way 

relieve Grishaber of the duty to comply with the WVAG Rule. 

Moreover, the civil actions brought by the WVAG in connection with enforcing the 

WVAG Rule confirm that, even where a homeowner initiates the contact with the contractor, the 

contractor still is required to comply with the WVAG Rule. State of West Virginia ex reI. 

Patrick Morrisey, Attorney Gen. v. Amy R. Wright, et al., Civil Action No. 09-C-306, Circuit 

Court of Wood County; State ofWest Virginia ex reI. Patrick Morrisey, Attorney Gen. v. Donna 

K Diulus, et al., Civil Action No. 04-C-281, Circuit Court of Marion County. In both of those 

actions, the fact that the homeowners initiated the first contact did not preclude the WVAG from 

asserting that the WVAG Rule applied. 
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At least one court has expressly addressed the same argument Grishaber makes here. In 

Burke v. Yingling, 666 A.2d 288 (Pa. Super. Ct. 1995), a Pennsylvania statute similar to 16 

C.F.R. § 429 applied to a contract for the sale of custom stereo equipment even though the 

sophisticated buyer8 contacted the seller first. 666 A.2d at 289. In Burke, the buyer initiated 

contact with the seller for the installation of custom stereo equipment, but the buyer became 

dissatisfied, sent the seller written notice that he wished to cancel,9 and the seller sued. Id at 

289-90. In finding for the seller, the trial court found the transaction was not one involving door

to-door sales because the buyer initiated contact with the seller and the buyer was sophisticated. 

Id at 290. On appeal, the Pennsylvania Superior Court rejected both reasons and reversed the 

trial court. Id. at 292. The Pennsylvania Superior Court explained that the statute protected all 

consumers meeting the statutory definition, which did not provide an exception for sophisticated 

buyers or buyers who first invited the seller. Id. at 291. In sum, the similar Pennsylvania statute 

was deemed to protect the buyer who did not receive statutory notice of his right to cancel, even 

though eight months passed since he signed that purported contract. Id at 290. 

Finally, near the end of his brief, Grishaber argues that the location where the contract 

was signed (the Jacobs home) is irrelevant to whether the transaction is governed by the WVAG 

Rule. (Appellant's Br. at p. 24.) Grishaber again is incorrect. The WVAG Rule undeniably 

incorporates 16 C.F.R. § 429. The fact that the parties signed the purported contract at the 

Jacobs' home (and not at Grishaber's place of business) is one of the criteria that establish the 

8 Grishaber's characterization of Mr. Jacobs as sophisticated is completely irrelevant here. Neither the 
Pennsylvania statute (deemed to protect a sophisticated doctor) nor 16 C.F.R. § 429, nor the WVCCPA, is applied 
differently for sophisticated consumers versus unsophisticated ones. To the extent that sophistication factors into 
certain legal analyses, like unconscionability, those analyses are not presently before the Court. Regardless, all 
consumers are entitled to protection for unlawful action. The law does not open the door to fraud and unscrupulous 
activity against certain consumers, while protecting others. 
9 Under the WVAG Rule, a purported contracts ineffective until a seller provides a buyer with the right to 
cancel, so there is nothing to cancel until the right has been provided to the buyer. See W. Va. Code R. § 142-5
3.2.2 
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parties' transaction as a door-to-door sale. 16 C.F.R § 429. For these reasons, Grishaber was 

required to comply with the WV AG Rule, and his failure to do so precluded any contract from 

being formed. Thus, the Jacobs respectfully request that this Court affirm the circuit court's 

order. 

3. 	 Grishaber's argument that the West Virginia Contractor Licensing Board 
does not require a Notice of Right of Rescission was waived and does not 
negate the fact that the WV AG has implemented the WVAG Rule and 
determined that it applies to the Parties' Dispute. 

Grishaber attempts to justify his failure to comply with the WVAG Rule by arguing that 

the West Virginia Contractor Licensing Board ("Licensing Board") has created a standard 

contract form that it requires licensed contractors to use and that form does not include a notice 

of three-day right of rescission. (Appellant's Br. at pp. 24-25.) He points this Court to 

West Virginia Code § 21-11-10, which requires licensed contractors to use a written contract, 

and West Virginia Code § 28-4-4, the rule promulgated by the Licensing Board related to written 

contracts. (Appellant's Br. at pp. 24-25.) Finally, he directs the Court to the internet website for 

a form contract promulgated by the Licensing Board. (Appellant's Br. at p. 25). 

Grishaber attempts to improperly raise this argument for the first time on this appeal. It 

was not included in his response before the circuit court; nor did he argue it during the hearing. 

[A-374 to A-399 and A-405 to A-427] Thus, this argument has been waived. Shorts v. AT&T 

Mobility, No. 11-1649,2013 WL 2995944, at *4 (W. Va. June 17,2013). 

Even though Grishaber waived this argument, the Jacobs feel compelled to address it 

since the authorities he discusses do not impair the WV AG Rule. More specifically, neither the 

statute, rule, nor form contract to which Grishaber points can possibly negate the fact that the 

WV AG promulgated the WVAG Rule. None of them attempt to override the WV AG's 

authority; nor could they. In fact, none of them even purport to address the WV AG Rule, let 
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alone how to comply with it. West Virginia Code § 21-11-10 makes clear that the Licensing 

Board is not being instructed to promulgate a form contract that complies with the WV AG Rule. 

West Virginia Code § 21-11-IO(b) requires only that a contractor have "a written contract, 

setting forth a description and cost of the work to be performed, signed by the licensee and the 

person for whom the work is to be performed." That is all that particular statute requires. That 

statute then directs the Licensing Board to promulgate "a procedural rule setting forth a standard 

contract form which meets the minimum requirements of this subsection ...." W. Va. Code 

§ 21 ~11-1 O(c ) (emphasis added). West Virginia Code of State Rules 28-4-4 fulfills that statutory 

direction when it sets forth the required contents for a written contract to comply with West 

Virginia Code § 21-11-10. Finally, the form contract found at the internet website purports only 

to comply with "§ 21-11" of the West Virginia Code.lo 

Grishaber wants the Court to believe that the lack of any reference to a three-day right of 

rescission means that he does not need to comply with the WV AG Rule. However, those 

authorities do not even purport to comply with the WV AG Rule or any other statute or regulation 

that governs contractors. They only purport to comply with West Virginia Code § 21-11-10, 

which does not include the WV AG Rule. To believe Grishaber's argument is to ignore that the 

WV AG Rule even exists and attempt to write it out of the West Virginia Code. Settled rules of 

statutory construction do not permit that result. Wellsburg & S.L.R. Co. v. Panhandle Traction 

10 Other Internet websites do state that contractors in West Virginia must comply with the WV AG Rule. For 
example, Construction-Contract. net, a company that provides form construction contracts nationwide, has an 
Internet website where a contractor can order documents that comply with West Virginia law. 
htt.p:llwww.construction-contract.netilist.php?state=WV (last visited 4/19/17). That page makes express references 
to a contractor's need to comply with the WV AG Rule. Likewise, ACT Contractor Forms, another Internet-based 
company that provides construction forms, has an Internet page that explains in several paragraphs that a notice of 
right of rescission must be given in "any job whose value is $25 or more." http://www.actcontractorsforms.comiact
bloglbidl22038/Contractor-Forms-MUST-include-the-3-day-Right-to-Cancel-Home-Improvement-Contracts (last 
visited 4/19/17). Similarly, Paper Contracting's Internet website contains a page dedicated to West Virginia 
contractors and construction contracts. That page expressly notes a contractor's duty to comply with the WVAG 
Rule. htt.p:llwww.papercontracting.comlsamples.php?state=West Virginia (last visited 4119117). 
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Co., et al., 56 W. Va. 18,48 S.E.746 (1904) ("Well settled principles oflaw compel the courts to 

avoid, by construction, when it is possible to do so, an interpretation of a statute that will leave 

any part of it noneffective and dead."); Syl. pt. 3, Bank ofBramwell v. County Court ofMercer 

County, 36 W. Va. 341, 15 S.E. 78 (1892) ("It is not to be presumed that the legislature intended 

any part of the statute to be without meaning."); Syl. pt. 3, Jackson v. Kittle, et al., 34 W. Va. 

207, 12 S.E. 484 (1890) ("A statute ought to be construed as a whole, and each section should be 

so construed that, if possible, no clause, sentence, or word should be superfluous, void, or 

insignificant ....") 

CONCLUSION 

Based on the foregoing, respondents request that the Court affiml the decision of the 

Circuit Court of Kanawha County and remand this matter for further proceedings consistent with 

this Court's decision. 
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