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I. INTRODUCTION 

Respondents are asking this Court to selectively apply certain nonapplication consumer 

regulations that would result in a thoroughly illogical result. Specifically, Respondents argue that 

this Court should affirm the lower court's second ruling (as opposed to the first) finding that the 

subject construction contract was never formed because it failed to include a notice to cancel. The 

Respondents seek a full refund of all moneys paid under the contract that was completed years 

ago, simply because the contract failed to include a notice to cancel provision that the Respondents 

never intended to exercise and, in fact, never exercised. The use of an inapplicable regulatory 

violation as a "sword" to reach a significantly inequitable result is unreasonable. The 

unreasonableness of Respondents' requested outcome simply underscores the flaws in the lower 

court's decision. 

Many of the salient facts are undisputed. It is agreed that the Respondents solicited 

Petitioner to complete construction of a three-story addition to Respondents' residence. The 

parties agree that, prior to creation of the subject construction contract, Petitioner had submitted 

numerous construction proposals at Respondents' request before the parties agreed upon an 

acceptable proposal and entered into the subject construction contract. Respondents do not dispute 

that they executed the two-page construction contract dated January 21, 2011, entitled "Contract 

Agreement," a typical time and materials construction contract. [A-2I-A-26] 

The parties generally agree that the terms of the construction contract did not require any 

upfront or down payment by Respondents, and, while including a "budgetary estimate," the 

construction contract was not for a sum certain. [A-02I-A-026]. Respondents do not dispute that 

the express terms of the construction contract that Respondents signed contained a "budgetary 
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estimate of$464,359.00 ..." and provided that the final cost of construction "will vary depending 

upon the actual scope of work performed (i.e. finishes, materials selected, etc.)." [A-021-A-026] 

Respondents do not dispute that the construction contract they each signed contained the 

following arbitration provision: 

Should a dispute arise, Contractor and Owner agree to work diligently in attempt 
to settle amongst themselves. If a settlement can not be reached, all parties 
mutually agree to arbitration. This agreement shall be enforceable under the 
prevailing arbitration law in Kanawha County, WV. Arbitration shall be in 
accordance with the Construction Industry Arbitration Rule of the American 
Arbitration Association then obtaining. Parties agree written demand for 
arbitration shall be made within a reasonable time. 

[A-22] 

The parties generally agree that work on the subject construction project commenced 

sometime in May 2011 and was completed by the fall of2012. After Respondents refused to pay 

Petitioner for work that had been completed, Petitioner was forced to file a Mechanics' Lien in 

order to secure payment for labor and materials that had already been provided in connection with 

the construction project. [A-2-A-28] Thereafter, Petitioner filed a "Complaint to Enforce 

Mechanic's Lien" in the Circuit Court of Kanawha County in order to preserve and perfect his 

mechanic's lien as required by statute. 

Respondents responded to Petitioner's Complaint to Enforce Mechanic's Lien with the 

filing of an Answer, asserted various counterclaims. and filed a Motion for Declaratory Judgment 

that, for the first time, challenged the validity and enforceability of the parties' entire construction 

contract, including the arbitration provision contained therein. [A-29-79]. Prior to Respondents' 

September 4,2013, Motion for a Declaratory Judgment, Respondents never contested the validity 

or enforceability of the construction contract. At the time Respondents first contested validity of 

the parties' contract, Respondents already received the benefit ofthe subject construction contract
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the completed construction of a three-story addition to Respondents' residence. Respondents 

contested the contract's validity only when Petitioner sought final payment for completed work. 

Respondents do not dispute that, prior to entry of the Order that is the subject of this 

Appeal, the Circuit Court previously found the parties' arbitration agreement to be valid and 

enforceable. [A-176-A-178] When the Court ruled upon Respondents' First Motion for 

Declaratory Judgment by Order entered September 26, 2014, the Circuit Court determined that 

the subject "arbitration clause is enforceable" and that the arguments Respondents had raised to 

avoid arbitration "should be decided by the arbitrator and not this Court." [A-176-A-I78V 

After the parties litigated this dispute in arbitration for nearly two years, Respondents 

returned to the Circuit Court with a Second Motion for Declaratory Judgment that renewed their 

previous arguments that the parties' overall contract was invalid because it did not provide notice 

of a three day right' of rescission. Despite the fact that the terms of the parties' contract and 

operative facts had not changed in the intervening two years since the Circuit Court had previously 

ruled on this precise issue, and despite the fact that the Circuit Court had already determined that 

the parties' contract contained an "enforceable" agreement to arbitrate, the Circuit Court reversed 

its prior ruling. The Court determined that, because the parties' contract did not provide notice of 

right of cancellation, the entire contract was void, including the arbitration provision contained 

therein. [A-400-A-404]. 

In their brief, Respondents suggest that the Circuit Court did not consider Respondents' 
arguments related to the validity of the parties' overall contract in ruling upon Respondents' First 
Motionfor Declaratory Judgment. The Circuit Court's Order of September 26, 2014, expressly 
notes that Respondents' argued in their First Motion for Declaratory Judgment that "the entire 
construction contract was never formed due to Grishaber's failure to provide the Jacobs with a 
notice of a right to cancel." [A-177] The Circuit Court considered this argument, along with other 
arguments raised in opposition to enforcement of the parties' overall contract and enforcement of 
the arbitration agreement, rejected each of these arguments, and found the arbitration clause to be 
enforceable. [A-176-A-179] 
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While the Court's Order ofNovember 7,2016 made a finding that the parties' contract was 

"void" because it did not contain notice of a right of cancellation, the Court's Order made no 

finding regarding contract fonnation. In an effort to avoid the application of the severability 

doctrine, Respondents argue before this Court that the parties had no contract at all. A relationship 

in which one party provides another with goods or services is nothing less than a contract. Schultz 

v. AT&T Wireless Servs., Inc., 376 F.Supp.2d 685,691 (1986), citing Cook v. Heck's, Inc., 176 W. 

Va. 368, 373-74, 342 S.E.2d 453 (1986). While the arguments put forth by Respondents before 

this Court and before the Circuit Court may challenge the validity or enforceability of the parties' 

overall agreement, they do not rise to the level of a contract formation challenge. Thus, in 

accordance with the parties' arbitration agreement and binding precedent from both this Court and 

the United States Supreme Court, Respondents' challenge to the validity of the parties' overall 

contract should not have been decided by the Circuit Court but instead should have been reserved 

for the arbitrator. 

For the reasons set forth in the Brief of Petitioners and herein, Stephen Thomas Grishaber 

seeks relief from the Circuit Court's November 7,2016 Order because it violates well-settled law 

and further requests enforcement of the subject arbitration clause pursuant to West Virginia and 

federal law. 

II. ARGUMENT 

1. 	 Respondents' argument that a Court, and not an arbitrator, decides issues of 
contract formation is immaterial to the analysis because this case does not 
involve issues of "contract formation." 

In the Response Brief, Respondents contend that the arguments they raised in their Second 

Motion for Declaratory Judgment did not run afoul of the well-settled severability doctrine. 

Respondents contend that they did not challenge the validity or enforceability of the parties' 
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overall contract, rather Respondents challenged the "formation" of a contract between the parties 

and thus, such a "contract formation" challenge was properly decided by the Circuit Court. Despite 

diligent attempts to construct a contractformation challenge in order to support the lower Court's 

decision voiding the contract, the Respondents' arguments in the record simply do not rise to the 

level of contract formation challenges. Therefore, Respondents' arguments are without merit. 

The severability doctrine has been a central tenant ofarbitration jurisprudence in both state 

and federal courts for decades. As far back as Prima Paint Corp. v. Flood & Conklin 

Manufacturing Co., 388 U.S. 395, 87 S. Ct. 1801, 18 L. Ed. 2d 1270 (1967), the Supreme Court 

of the United States determined that, when faced with motions to stay suits or order arbitration, 

courts should evaluate only the existence of the arbitration agreement; challenges to the validity 

of the entire underlying contract must be left to the arbitrator. 

In Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 126 S. Ct. 1204, 163 L. Ed. 

2d 1038 (2006), the United States Supreme Court arguably expanded this doctrine to expressly 

hold that even when an overall contract is challenged as void ab initio, a Court asked to determine 

the validity of an arbitration agreement must confine its inquiry to the arbitration clause itself. 

Buckeye Check Cashing involved the Supreme Court's review ofa decision ofthe Florida Supreme 

Court that refused to enforce an arbitration clause in a contract that was challenged as unlawful 

under state law. Applying Prima Paint and Southland Corp. v. Keating, 465 U.S. 1, 104 S. Ct. 

852, 79 L. Ed. 2d 1 (1984), the Buckeye Check Cashing Court concluded that "because 

respondents' challenge the Agreement, but not specifically its arbitration provisions, those 

provisions are enforceable apart from the remainder of the contract." 546 U.S. 440, 449. 

The Court in Buckeye Check Cashing explicitly recognized that even when a party contends 

that the entire contract is void ab initio, an arbitration provision contained within that contract is 
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still enforceable, separate and apart from the void contract, and the challenge to the overall contract 

must be decided by an arbitrator not by the Court. In discussing § 2 of the Federal Arbitration Act 

(9 U.S.C.S. § 2), which renders "valid, irrevocable, and enforceable" "a written provision in" or 

"an agreement in writing to submit to arbitration an existing controversy arising out of' a 

"contract" the Court found that: 

[t]here can be no doubt that "contract" as used this last time must include contracts 
that later prove to be void. Otherwise, the grounds for revocation would be limited 
to those that rendered a contract voidable -- which would mean (implausibly) that 
an arbitration agreement could be challenged as voidable but not as void. Because 
the sentence's final use of "contract" so obviously includes putative contracts, we 
will not read the same word earlier in the same sentence to have a more narrow 
meaning. We note that neither Prima Paint nor Southland lends support to 
respondents' reading; as we have discussed, neither case turned on whether the 
challenge at issue would render the contract voidable or void. 

Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 447-48, 126 S. Ct. 1204, 1210 (2006). 

In short, "a challenge to the validity ofthe contract as a whole, and not specifically to the arbitration 

clause, must go to the arbitrator." Id. at 449. 

More recently, in Nitro-Lift Techs., L.L.C v. Howard, 568 U.S. 17, 133 S. Ct. 500, 501 

(2012), the United States Supreme Court vacated a judgment of the Oklahoma Supreme Court in 

a case involving a challenge to an arbitration provision contained within several noncompetition 

employment contracts. The Oklahoma Supreme Court held a state statute that limited the 

enforceability of noncompetition agreements in employment contracts rendered the entire 

noncompetition contract "null and void," including the arbitration provisions contained therein. 

Id. In reversing the decision of the Oklahoma Supreme Court, the United States Supreme Court 

reaffirmed the central tenant announced in Prima Paint and Buckeye Check Cashing that under the 

FAA, "an arbitration provision is severable from the remainder of the contract, and its validity is 

subject to initial court determination; but the validity of the remainder of the contract (if the 

arbitration provision is valid) is for the arbitrator to decide." Nitro-Lift Techs., L.L. C. v. Howard, 
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568 U.S. 17, 133 S. Ct. 500, 503 (2012). The Nitro-Lift Techs, L.L. C. Court detennined that it was 

"for the arbitrator to decide in the first instance whether the covenants not to compete are valid as 

a matter of applicable state law." 

In the case at bar, Respondents contend that the Circuit Court did not violate the 

severability doctrine because the Respondents' challenge to the overall contract did not relate to 

contract validity but instead involved a challenge to contract formation. First, the Circuit Court 

Order that is the subject of this Appeal does not support Respondents' position that their challenge 

was one of contract fonnation, as opposed to contract validity. To the contrary, the Circuit Court 

did not address contract fonnation, rather the Court detennined that the parties' contract was 

"void." [A-400-A-404]. 

Second, in support of their argument that Respondents made a proper challenge to contract 

fonnation, Respondents cite to various opinions from this Court and federal courts that stand for 

the general proposition that a Court can detennine whether a contract has been fonned before 

referring a matter to arbitration. Notably, however, a review of the authorities cited by 

Respondents demonstrate that these opinions do not support Respondents' position that they have 

asserted a valid contract fonnation challenge. 

Specifically, Respondents rely upon Granite Rock Co. v. Int'{ Bhd. ofTeamsters, 561 U.S. 

287,287, 130 S. Ct. 2847, 2849 (2010). Granite Rock involved a dispute over the date a contract 

was fonned and thus involved a question whether a contract was in existence at all at the time the 

parties dispute arose. Id. Unlike the challenge to arbitration made by Respondents herein, there 

was no dispute regarding the validity of a contract in Granite Rock, rather the question in Granite 

Rock involved whether a contract existed at all. 
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Respondents also cite to this Court's opinion in G & G Builders, Inc. v. Lawson, 794 S.E.2d 

1,4 (W. Va. 2016). In G&G Builders, Inc., this Court upheld a Circuit Court's refusal to compel 

arbitration in a case in which there was no showing that the party opposing arbitration had agreed 

to submit the dispute to arbitration. G&G Builders, Inc., involved an arbitration clause that was 

incorporated by reference into a construction contract. Id. at 3. While the party opposing 

arbitration in G&G Builders, Inc. had signed the construction contract, the Court noted that there 

was no indication that party (1) had ever been provided with a copy of the actual arbitration 

agreement, (2) signed the arbitration agreement, or (3) had seen the arbitration agreement at the 

time he signed the construction contract. Id. This Court determined that there was "nothing upon 

which to conclude that [Respondent] had the requisite knowledge ofthe contents ofthe [arbitration 

provision], which were never provided to him, to establish his consent to be bound by the 

arbitration provision." Id. Here again, this opinion involved a case where a party was not 

challenging the validity or enforceability ofan overall contract, but rather challenged the existence 

ofan agreement to arbitrate. 

Respondents further cite to State ex rei. AMFM, LLC v. King, 230 W. Va. 471,473, 740 

S.E.2d 66, 69 (2013). State ex rei. AMFM, LLC involved a health care surrogate who had executed 

a nursing home admission contract on behalf of her mother that contained an arbitration provision. 

Id. at 475, 70. This Court in State ex reI. AMFM, LLC upheld a trial court's refusal to compel 

arbitration based on a determination that the surrogate who signed the nursing home admission 

contract did not have authority under the West Virginia Health Care Decisions Act, W. Va. Code 

§ 16-30-1 et seq. to bind the patient to the arbitration provision. Id. Again, this case involved a 

genuine challenge to the actual formation of a contract on the grounds that the contracting party 

lacked authority to enter into a contract and thus was properly decided by the Court. 
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Respondents also cite to Farnsworth v. Towboat Nantucket Sound, Inc., 790 F.3d 90, 97 

(1 st Cir. 2015), in which the First Circuit Court ofAppeals was asked to address a putative contract 

formation challenge in which a contracting party sought to invalid an arbitration provision on the 

grounds that the overall contract was signed under duress. The Farnsworth Court actually 

determined that this challenge to arbitration was not a "formation" challenge and therefore 

determined that the issue must be decided by an arbitrator, not by the Court. Id. at 97. In 

addressing this argument, the Farnsworth Court determined that the contracting party's duress 

allegation, "if true, would make the contract invalid, but it would not mean that no contract was 

ever formed." Id. In accordance with the severability doctrine, the Farnsworth Court determined 

that a contracting party could be compelled to arbitration even if the overall contract containing an 

arbitration provision was invalid. Id. 

Respondents further cite to Sightler v. Remington Coli., No.6: 15-cv-273-0rl-37GJK, 2015 

U.S. Dist. LEXIS 94793, at *5 (M.D. Fla. July 20, 2015) in support oftheir argument that a Court 

can properly address a contract formation challenge to arbitration. The issue in Sightler involved 

a "fraud in the factum" challenge to the formation of an overall contract containing an arbitration 

provision. The Sightler Court described "fraud in the factum" as consisting of "fraud that occurs 

within the instrument itself and concerns the very nature of the agreement." Id. at *5. The Sightler 

Court described forging a party's signature as an example of a "fraud in the factum" challenge to 

contract formation. Id. Again, this type of challenge to an overall contract calls into question the 

very existence of a contact and the Sightler Court determined that such a challenge could be 

decided by the Court without violating the severability doctrine. 

None of the cases cited by Respondents involved a challenge to the validity or 

enforceability of an overall contract like the one asserted by Respondents herein. The cases cited 
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by Respondents involved legitimate challenges to the formation of a contract under contract 

formation principles, either because no contract existed at all, a contracting party never consented 

to an arbitration provision, or a contracting party lacked capacity or authority to enter into the 

contract. Indeed, the cases cited in Respondents' brief regarding contract formation only address 

the threshold question of whether a party actually agreed to submit a dispute to arbitration. 

The challenge to the overall contract by Respondents is of a completely different nature. 

Under West Virginia law, the formation of a contract requires offer and acceptance, as well as 

consideration. Schultz v. AT&T Wireless Servs., 376 F. Supp. 2d 685, 691 (N.D.W. Va. 2005), 

citing Cook v. Heck's, Inc., 176 W. Va. 368, 373-74, 342 S.E.2d 453 (1986). In their Brief, 

Respondents do not dispute receiving the two page plainly worded construction contract 

containing a one paragraph arbitration provision. Respondents do not dispute manifesting assent 

to the terms of the arbitration provision by executing the contract. Respondents do not dispute 

their authority or capacity to enter into this agreement. Respondents do not dispute that the 

contract was supported by adequate consideration or that the scope of the subject arbitration 

provision covers the dispute at issue. Further, Respondents do not dispute that they performed 

and received the benefits of this contract for years without challenging its validity or formation. 

Indeed, Respondents received a completed addition to their home and now inequitably seek a 

refund of the total amount paid because the contract did not include a notice of right to cancel. 

Where contractual defenses to the validity of the contract are raised under the guise of 

formation challenges, courts properly reject such arguments in favor of arbitration because they 

are matters that go to the validity, enforcement, or legality of an underlying contract, but do not 

negate the very existence ofthe contract. See, e.g., Benoay v. Prudential-Bache Sec., Inc., 805 F.2d 

1437, 1441 (11th Cir. 1986) (recognizing that claims of "adhesion, unconscionability, waiver of 
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judicial remedies without knowledge, and lack of mutuality of obligation" that pertain to the 

overall contract are to be decided in arbitration); Lefoldt v. Horne, L.L.P., 853 F.3d 804 (5th Cir. 

2017) ("a contention that a contract is void or unenforceable does not challenge directly the 

arbitration provision, and therefore, such challenges must be decided by the arbitrator rather than 

the court"); Gregory v. Interstate/Johnson Lane Corp., No. 98-1840, 1999 U.S. App. LEXIS 

20862, at *23-24 (4th Cir. Aug. 31, 1999) (unpublished) ("[ u ]nder normal circumstances, an 

arbitration provision within a contract admittedly signed by the contractual parties is sufficient to 

require the district court to send any controversies to arbitration. Under such circumstances, the 

parties have at least presumptively agreed to arbitrate any disputes, including those disputes about 

the validity ofthe contract in general."), citing Chastain v. Robinson-Humphrey Co., Inc., 957 F.2d 

851,854 (lIth Cir. 1992). 

The specific grounds Respondents have chosen to assail the subject contract are analogous 

to the those of Buckeye Check Cashing and Nitro-Lift Techs., L.L.C in which a contracting party 

challenged the validity or enforceability of an overall contract containing an arbitration provision 

on the grounds that the overall contract was alleged to have violated state law that rendered the 

overall contract void or unenforceable. As the United States Supreme Court recognized, these 

types of challenges to the validity or enforceability of a contract must be decided by an arbitrator. 

Respondents' challenge to the validity or enforceability of the parties' overall agreement, 

brought under the guise of a contract formation challenge, is nothing more than an attempt to 

circumvent the clear mandates of the United States Supreme Court that require a Court presented 

with an arbitration challenge to carve out (or "sever") and separately examine an arbitration clause, 

distinct from the remainder of the contract. The Circuit Court previously determined that the 

parties' arbitration agreement was enforceable. In reversing itself several years later in 
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contravention of the severability doctrine, the Circuit Court committed clear error by ruling upon 

the validity of the parties' overall contract. Accordingly, this Court should vacate the Circuit 

Court's November 7, 2016 Order. 

2. 	 Respondents' argument that the arbitration provision fails is incorrect as a 
matter of clear law and the Circuit Court erred in failing to enforce the 
arbitration clause. 

It is undisputed that in enacting the Federal Arbitration Act, 9 U.S.C. §1 et seq. ("FAA"), 

Congress demonstrated a "liberal federal policy favoring arbitration agreements." Gilmer v. 

Interstate/Johnson Lane Corp., 500 U.S. 20, 25,111 S. Ct. 1647, 1651 (1991). The United States 

Supreme Court has declared that "questions of arbitrability must be addressed with a healthy 

regard for the federal policy favoring arbitration." Moses H Cone Mem 'I Hosp. v. Mercury Contr. 

Corp., 460 U.S. 1,24,103 S. Ct. 927,941 (1983). 

Respondents do not appear to contest application of the Federal Arbitration Act and note 

that the Circuit Court made no finding that the provisions of the FAA did not apply. The contract 

itself clearly evidenced a transaction involving interstate commerce and came within the coverage 

of the FAA. The contract in question involved the construction of a three-story addition based 

upon architectural plans obtained by Respondents from an out-of-state architectural firm.2 [A-21] 

Additionally, the contract involved the provision oflabor and materials (many of which originated 

from out-of-state sources) totaling nearly half a million dollars and therefore falls within the 

definition of a transaction "involving commerce" for purposes of the FAA. See e.g. Allied-Bruce 

Terminix Cos. v. Dobson, 513 U.S. 265 (1995); Citizens Bankv. Ala/abeo, Inc., 539 U.S. 52 (2003). 

2 The contract expressly notes that construction would be completed In accordance with 
architectural plans prepared by "Behal, Sampson, Dietz, Architecture & Construction" a 
Columbus, Ohio-based architectural firm. [A-21]. 
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Pursuant to the Federal Arbitration Act, the parties entered into a valid and enforceable 

agreement to submit the subject dispute to binding arbitration, and the Court committed clear legal 

error by refusing to enforce this agreement after several years of litigation in arbitration. 

3. 	 Respondents' argument that the subject contract involved a "home 
improvement" contract and a three-day notice provision was required is 
incorrect as a matter of law. 

Respondents contend that the construction contract at issue involved a "home improvement 

contract" and that an express right ofcancellation is required to be provided even when a contract 

does not qualify as a "home solicitation sale." Respondents are incorrect on both counts. 

(a) 	 The contract at issue was not subject to the Home Improvement Rule. 

As noted in Petitioners' brief, the West Virginia Attorney General's Home Improvement 

Rule provides a definition for both "home improvement" and "home construction." W.Va. Code 

R. § 142-5-2.4; 2.6. 

West Virginia Code of State Rules § 142-5-3.2, states, in relevant part, "In connection with 

any home solicitation sale ofhome improvement(s) and without in any way limiting the application 

of § 3.1. to such transactions, it is an unfair or deceptive act or practice to fail to provide the buyer 

a three-day right to cancel in all contracts where such notice is required by W. Va. Code §46A-2

132 through 135, and 16 C.F.R. §429, and as provided herein." (emphasis added). Thus, the 

provision that defines an unfair or deceptive act or practice for failure to include notification ofthe 

buyer's right to rescind is limited to those contracts that qualify as "home improvement" contracts. 

Respondents argue that the contract at issue qualifies as a "home improvement" contract because 

the contract involved installation of "roofing, siding, ... replacement windows, doors, . . . heating 

and air-conditioning equipment, fixtures ofany kind, ... or engaging in the substantial remodeling 
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or repair of any portion of an existing home ..." (Resp. Br. at pp. 22-23) citing W.Va. Code R. § 

142-5-2.6. 

Of course, the work Petitioner performed included installation of most, if not all, of the 

foregoing components. Anytime a home addition is constructed, it would necessarily include 

installation of roofing, siding, replacement windows, heating and air conditions. To find that 

contracts involving "home construction" also fall within the regulatory definition of "home 

improvement" because aspects of the home construction necessarily include installation of 

components identified in the definition of "home improvement" would serve to nullify any 

distinction between these two expressly-defined terms. 

It is only reasonable to interpret these two definitional transactions as separate and distinct 

transactions. Clearly, in construing these terms within the entire regulatory paradigm, it is evident 

that the promulgating body excluded "home construction" contracts (such as the subject contract) 

from the requirement to provide an express right ofcancellation to avoid the incongruous outcome 

pursued by Respondents. Specifically, Respondents advocate for the illogical position that if a 

contractor constructs a substantial home addition costing in excess of $460,000.00 over a period 

of years, a sophisticated homeowner can wait until the construction is complete and then demand 

a return of all funds expended simply because the homeowner was not informed of a purported 

right to cancel within three days of the contract's formation (even though Respondents would not 

have exercised and, indeed, did not attempt to exercise that right). 

The installation of items identified in the regulatory definition of "home improvement" 

such as "roofing," "siding," "paving," and "replacement windows," are the types of minor home 

improvements that might be sold through home solicitation sales (or even the federal "door to 

door" sale, which has not been adopted by West Virginia law). Thus, the legislative rule requiring 
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a notice of right to cancel was promulgated to cover transactions of this nature but excludes 

contracts that involve more significant "home construction." By the express terms of this 

legislative rule, the contract between these parties was not the type of contract this regulation was 

intended to cover. 

Petitioner does not suggest that construction contracts entered into within this state are 

otherwise unregulated simply because they do not fall within the scope of the foregoing "home 

improvement" regulation. As noted in Petitioner's brief, the West Virginia Contractor Licensing 

Act establishes minimum requirements for construction contracts that exceed ten thousand dollars 

entered into by licensed contractors within the State. See W. Va. Code § 21-11-10 (requiring 

licensed contractors to provide a written contract, setting forth a description and cost of the work 

to be performed and establishing other requirements). The West Virginia Contractor Licensing 

Board has promulgated regulations pursuant to authority granted in the foregoing legislative Act 

that likewise set forth specific requirements for written construction contracts. W. Va. Code R. § 

28-4-4. The Contractor Licensing Board has even promulgated a standard form contract that it 

recommends licensed contractors utilize in this State to meet the foregoing regulatory 

requirements. Id. The requirements of the Contractor Licensing Act, the regulations established 

by the Contractor Licensing Board, and the form contract promUlgated by the Board do not identify 

any requirement for a contractor to provide notice of a right to cancel in connection with a 

construction contract exceeding ten thousand dollars entered into in this State. 

(b) The contract at issue did not involve a "home solicitation sale." 

The provision of the Home Improvement Rule that Respondents rely upon to void the 

subject contract provides a right of cancellation only in connection with home improvement 

15 




contracts that are entered into pursuant to a "home solicitation sale." The full text ofthe legislative 

rule relied upon by Respondents provides, in relevant part, as follows: 

3.2. In connection with any home solicitation sale of home improvement(s) and 
without in any way limiting the application of section 3.1. to such transactions, it is 
an unfair or deceptive act or practice to fail to provide the buyer a three-day right 
to cancel in all contracts where such notice is required by W. Va. Code §46A-2
132 through 135, and 16 C.F.R. §429, and as provided herein: 

3.2.1. A buyer shall have the right to cancel a home solicitation sale until midnight 
of the third business day after the day on which he has signed an agreement. .. 

3.2.2. No written agreement shall be effective until after it has been signed by the 
buyer and he has written the date of such signature in his own handwriting. The 
statement must appear under the conspicuous caption: "BUYER'S RIGHT TO 
CANCEL" and read as follows: "If this agreement was solicited at a place other 
than the seller's business establishment at a fixed location and you decide you do 
not want these goods or services, you may cancel this agreement by mailing a notice 
to the seller. The notice must be mailed to: (Name and mailing address of seller). 
Until the seller has fully complied with this section, the buyer may cancel the home 
solicitation sale. Any written agreement which contains the form and content of 
notice ofcancellation required by the federal trade commission and which provides 
information substantially similar to that required by this Rule shall be deemed to 
comply fully with this Rule. 

3.2.3. Within ten (10) days after a home solicitation sale has been cancelled, the 
seller shall tender to the buyer any payment made by the buyer to him and any note 
or other evidence of inde btedness taken in the transaction. . .. 

3.2.4. Within a reasonable time after a home solicitation sale has been cancelled, 
the seller may demand and receive any goods delivered by him to the buyer as a 
result of the home solicitation sale. . .. 

W. Va. Code R. § 142-5-3 (emphasis added). It is clear from the text of this legislative rule that 

the requirement to provide an express three day right of cancellation and the right to cancel a sale 

apply only to transactions that qualify as a "home solicitation sale." 

The foregoing legislative rule was promulgated by the Attorney General pursuant to 

statutory authority granted the Attorney General in the West Virginia Consumer Credit and 

Protection Act ("WV CCP A"). See W. Va. Code §46A -6-103. The Legislature provided an express 

definition of the term "home solicitation sale" that applies to the entire West Virginia Consumer 

Credit and Protection Act. See W.Va. Code 46A-1-102. The Attorney General, in drafting this 
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legislative rule, incorporated a term of art that is expressly defined in the very legislative Act that 

authorized the Attorney General to promulgate this rule. 

Respondents argue that this COUli should disregard the predicate language of this section 

ofW. Va. Code R. § 142-5-3 and disregard the statutory definition of the term "home solicitation 

sale," and instead find that a three day right of cancellation must be provided even in connection 

with sales that are not "home solicitation sales" as long as those transactions fall within the 

requirements of W. Va. Code §46A-2-132 through 135 or 16 C.F.R. §429. Respondents argue 

that if this Court were to apply this legislative rule as written and give meaning and effect to the 

term "home solicitation sale," the result would make reference to the federal regulation -- 16 C.F.R. 

§429-- "superfluous." Respondents' argument not only ignores established rules of statutory 

interpretation, but, more importantly, the interpretation is simply incorrect. See e.g. Bullman v. D 

& R Lumber Co., 195 W. Va. 129,133,464 S.E.2d 771, 775 (1995) (providing "every word used 

is presumed to have meaning and purpose, for the Legislature is thought by the courts not to have 

used language idly"). 

The WVCCPA expressly defines the term "home solicitation sale." This definition does 

not dictate the circumstances or requirements a seller must satisfy when engaging in commerce 

that meets this definition. The provisions of West Virginia Code §§ 46A-2-132 through 135, 16 

C.F.R. § 429, and West Virginia Code of State Rules § 142-5-3 identify the specific requirements 

for a seller who engages in a "home solicitation sale" and the circumstances under which a seller 

must provide notice ofa right of cancellation. For example, these sources of authority identify the 

content ofa cancellation notice, how that notice must be provided, the manner in which a consumer 

may exercise their right of cancellation, and defines the rights of the parties after notice of 

cancellation is provided. By the plain language of this legislative rule, a seller is only required to 
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comply with the requirements of West Virginia Code § 46A-2-132 through 135,16 C.F.R. §429, 

and West Virginia Code of State Rules § 142-5-3 when that seller engages in a "horne solicitation 

sale." 

Even if Respondents' interpretation of West Virginia Code of State Rules § 142-5-3.2 

governs and the predicate requirement ofa "horne solicitation sale" used in this specific subsection 

is disregarded, the application of the "door to door" sales regulations in 16 C.F.R. §429 still does 

not impair the validity or enforceability of the parties' overall contract. The reference to 16 C.F.R. 

§429 appears in a single subsection of the legislative rule--W.Va. CSR §142-5-3.2. This specific 

subsection of the legislative rule simply provides that failure to provide this notice is an unfair or 

deceptive act or practice ("UDAP"). Even if the Court agrees with Respondents that Petitioner 

should have provided notice of cancellation because the transaction qualified as a "door-to-door" 

sale as defined by 16 C.F.R. §429, but did not qualify as a "home solicitation sale" under 

WVCCPA, the seller is liable for a UDAP. West Virginia Code § 46A-6-106 of the WVCCPA 

affords a consumer a private right ofaction to seek recovery ofactual and statutory damages arising 

out of an "unfair or deceptive act or practice." The Home Improvement Rule does not otherwise 

effect the validity or enforceability of a parties' contract. 3 

3 Other states have "door to door sales" statutes comparable with federal regulations within their 
consumer protection laws. See e.g., Md. Code Ann., Com. Law I §§ 14-301 to 14-306. At least 
one state has held that a "right to cancel" existing into perpetuity is unreasonable, particularly 
when a contractor performed the work under the contract. Crystal v. West & Callahan, Inc., 328 
Md. 318 (1992) ("The concept of an unending right of cancellation, absent notice by the seller, 
was considered and rejected by the FTC.") 

In finding that a right to cancel must be exercised within a fair and reasonable time, the Court 
stated: "[i]mplying a reasonable time gives effect to the requirement that disclosures be made while 
avoiding the injustices and potential absurdity of a perpetual right to cancel. We hold that where 
the seller fails to give the disclosures of the right to cancel required by MD-74, the right to cancel 
runs for a reasonable time." Crystal v. West & Callahan, Inc., 328 Md. 318 at 340 (1992). 
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The specific sections of this legislative rule that Respondents rely upon to suggest that 

failure to provide notice of a right to cancel impairs the validity of the parties' contract and that 

may require Petitioner to refund all monies paid to him in connection with this construction contain 

no reference to the Federal Door to Door Sales regulation (16 C.F.R. §429). For example, this rule 

states as follows: 

A buyer shall have the right to cancel a home solicitation sale until midnight of 
the third business day after the day on which he has signed an agreement. 

W. Va. Code R. 142-5-3.2.1 (emphasis added). 

Until the seller has fully complied with this section, the buyer may cancel the home 
solicitation sale. 

W. Va. Code R. 142-5-3.2.2 (emphasis added). 

Within ten (10) days after a home solicitation sale has been cancelled, the seller 
shall tender to the buyer any payment made by the buyer to him and any note or 
other evidence of indebtedness taken in the transaction. 

W. Va. Code R. 142-5-3.2 (emphasis added). 

The plain language ofthis legislative rule make clear that the foregoing requirements apply 

only to home improvement contracts entered into pursuant to "home solicitation sales." 

Respondents do not appear to dispute that the transaction at issue did not qualify as a "home 

solicitation sale." Instead, Respondents argue that the single reference to 16 C.F.R. §429 in one 

subsection ofthis legislative rule indicates that the broad federal definition ofa "door-to-door sale" 

found at 16 C.F.R §429 should be applied throughout West Virginia law. Had the Attorney 

General or Legislature intended such a result, they would not have incorporated a specific term 

that was is expressly defined within the WVCCP A. 

"Home solicitation sale" is a defined term within the WVCCPA that authorized the 

Attorney General's promulgation of this legislative rule. The legislative rule contains a 
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definitional section that does not contain a definition of "home solicitation sale" that differs from 

how this term is defined within the WVCCPA. See W. Va. Code R. § 142-5-2. This expressly 

defined term must be construed to have the same meaning as it was defined by the legislature in 

W.Va. Code § 46A-1-102. See Williamson v. Greene, 200 W. Va. 421, 426,490 S.E.2d 23,28 

(1997) ("[j]ust as courts are not to eliminate through judicial interpretation words that were 

purposely included, were obliged not to add to statutes something the Legislature purposely 

omitted. "). 

The Circuit Court erroneously determined that this transaction qualified as both a "home 

improvement" contract and a "home solicitation sale" based solely on the fact that the contract was 

executed at the Respondents' residence. 

III. CONCLUSION 

For all of the reasons set forth in the Brief of Petitioner and herein, Stephen Thomas 

Grishaber seeks relief from the Circuit Court's November 7,2016 Order because it violates well

settled law. Petitioner requests enforcement of the subject arbitration clause pursuant to West 

Virginia and federal law. Petitioner further seeks any further relief this Court deems just. 

Respectfull y Submitted: 

Na ahe C. Schaefer, Esq. (WV Bar # 9103) 
Joseph T. Cramer, Esq. (WVSB 11455) 
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