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ASSIGNMENTS OF ERROR 

First Assignment of Error: 

The Circuit Court erred by invalidating the parties' arbitration agreement 
based on a determination that the overall contract in which the arbitration 
clause was contained was unenforceable. The Court's ruling regarding the 
validity of the parties' overall contract violated the well-settled severability 
doctrine that requires a Circuit Court, when presented with a challenge to 
arbitration, to confine its inquiry to the validity of the arbitration provision 
itself. 

Second Assignment of Error: 

The Circuit Court erred in failing to enforce the arbitration clause because it 
is enforceable under the Federal Arbitration Act, 9 U.S.C. §1, et seq., as 
recognized and adopted by this Court. 

Third Assignment of Error: 

The Circuit Court erred when it determined that the parties' contract as a 
whole was void and unenforceable. In its ruling, the Court concluded that the 

'. 	 contract as a whole was void and unenforceable because the contract did not 
provide an express three day right of cancellation. The Circuit Court's 
determination was premised on an erroneous interpretation of a state 
consumer protection regulation that was not applicable to the contract at issue 
or the facts of this case. 

STATEMENT OF THE CASE 

This appeal seeks relief from a November 7, 2016 Circuit Court order that held that the 

arbitration provision contained within a written, signed construction contract is void and 

unenforceable because the contract as a whole failed to include a three-day notice of right to 

cancellation. [A-400 - 404] 

The underlying litigation involves a written time and materials construction contract 

entered into between the Petitioner and the Respondents. [A -21- 26] In 2009, the Respondents 

retained an architectural firm to prepare formal plans for the construction of a three-story addition 
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to their home. [A-21] Accordingly, the Respondents! contacted the Petitioner to retain him as the 

general contractor to complete the construction work necessary to build the addition. [A-36] 

The parties signed the written time and materials construction contract on January 21, 2011. 

[A-21 - 26] The contract was a typical "time and materials" contract: i.e. the Petitioner would 

provide all labor and materials necessary to construct the three-story addition in accordance with 

the architectural plans provided by the Respondents. [A-21] The contract required Respondents to 

make periodic progress payments to the Petitioner as the work progressed and as the Petitioner 

submitted invoices for completed work. [A -21] The contract included an initial budgetary estimate 

that the construction costs would total approximately $464,359.00 but expressly noted that "[f]inal 

amount will vary depending upon the actual scope of work performed." [A-21] The Respondents 

financed the construction project through a construction loan with Huntington Bank. [A-37] The 

construction contract contained the following arbitration provision: 

Should a dispute arise, Contractor and Owner agree to work diligently in attempt to 
settle amongst themselves. If a settlement can not be reached, all parties mutually agree 
to arbitration. This agreement shall be enforceable under the prevailing arbitration law 
in Kanawha County, WV. Arbitration shall be in accordance with the Construction 
Industry Arbitration Rule of the American Arbitration Association then obtaining. 
Parties agree written demand for arbitration shall be made within a reasonable time. 

[A-22] 

I Notably, Respondent Bruce Jacobs is a Member and Co-Chair of the Spilman, Thomas, & Battle 
PLLC Consumer Finance Group. He practices in the areas of, among other things, consumer credit 
and protection laws and commercial litigation. Indeed, he was counsel of record for several cases 
cited herein. [A-Ill] To the extent party sophistication is a relevant inquiry to the assignments 
of error cited herein, Mr. Jacobs is unequivocally more sophisticated and knowledgeable about 
any consumer protection requirements than this Petitioner and appears to simply be exploiting the 
Petitioner's lack of sophistication in the consumer protection area. Indeed, Arbitrator Hays 
soundly rejected the Respondents' attempt to nUllify the arbitration clause based on the argument 
that the Respondent "told [Petitioner] that AAA would not handle consumer collection actions 
against consumers like Jacobs due to AAA's moratorium on consumer debt collection arbitrations . 
. . " [A-312-315]. This is only one ofmultiple superficial objections the Respondents asserted that 
has been squarely rejected. 
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Construction commenced in the spring of 20 11 and continued through the summer or fall 

of 2012. [A-38] As a result of homeowner-directed changes, errors in the homeowner-provided 

architectural plans, and other homeowner-caused delays, the total cost of construction ultimately 

exceeded the amount initially estimated in the construction contract. Toward the end ofthe project, 

a dispute arose between the parties over the payment ofcertain construction invoices. Specifically, 

the Respondents refused to pay the Petitioner for outstanding invoices reflecting work already 

performed. Accordingly, on January 14, 2013, Petitioner filed a Notice of Mechanic's Lien to 

secure payment of $117,216.71 due and owing for materials and labor that the Petitioner had 

provided in connection with the foregoing construction project. [A-1-28] 

On July 8, 2013, Petitioner filed a "Complaint for Enforcement ofMechanic's Lien" in the 

Circuit Court of Kanawha County as required by W.Va. Code § 38-2-342 in order to preserve and 

perfect its mechanic's lien. [A-1-28] The Petitioner's Complaint for Enforcement ofMechanic's 

Lien expressly pled that Petitioner's Complaint was filed for the sole purpose of preserving and 

protecting its mechanic's lien and further pled that the parties had contracted to resolve all disputes 

through binding arbitration. See [A-3 at ~~ 10, 11]. The day after filing this Complaint, Petitioner 

made a request to the American Arbitration Association ("AAA") to submit this matter to binding 

arbitration in accordance with the terms of the parties' contract. [A-121] 

On September 4, 2013, the Respondents filed an Amended Answer to Petitioner's 

Complaint for Enforcement of Mechanic's Lien in the Circuit Court, asserting a litany of 

2 West Virginia Code § 38-2-34 provides, in relevant part, that "[u]nless an action to enforce any 
lien authorized by this article is commenced in a circuit court within six months after the person 
desiring to avail himself or herself of the court has filed his or her notice in the clerk's office, as 
provided in this article, the lien shall be discharged ..." 
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Counterclaims and also filed a "Motion for Declaratory Judgment or, in the Alternative, Motion 

to Stay Arbitration." [A-29-78] (hereafter "First Motion for Declaratory Judgment or, in the 

Alternative, Motion to Stay Arbitration" or "First Motion"). The Respondents' First Motion 

sought to declare the entire construction contract void and unenforceable (including the arbitration 

provision) because the contract did not include a three-day notice of right to cancellation. [A-78] 

The Respondents never challenged the contract before this First Motion and had adhered to its 

tem1S for more than two years. Additionally, the Respondents had received the benefit of the 

contract (i.e. the completed renovations) prior to contesting the legality of the contract. [A-02] In 

fact, there is no evidence that the Respondents would have elected to enforce the three-day right 

to cancel the contract if the provision had been included in the written contract. Indeed, the 

construction project was nearly complete at the time the Respondents refused to pay the Petitioner. 

[A-02] 

Respondents' First Motion also raised arguments specifically related to the enforceability 

of the arbitration clause including (1) that the arbitration provision was not supported by mutual 

assent; (2) that the AAA could not serve as an arbitration forum due to a purported "moratorium 

on consumer debt collection actions;" and (3) that the Petitioner waived his right to demand 

arbitration by filing his Complaint for Enforcement ofMechanic's Lien. [A-78-A-98] Petitioner 

filed a Response in Opposition to Respondents' First Motion that addressed each of these 

arguments in tum. [A-100-130]. Pursuant to the contract, Petitioner also filed a Motion to Compel 

arbitration. [A-100-130] 

The Circuit Court denied Respondents' First Motion by Order entered September 26,2014. 

[A-176-178] In its September 26,2014 Order, the Circuit Court rejected each of the arguments 

Respondents had raised to avoid arbitration. [A-176-178] In the Circuit Court's September 26, 
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2014, Order the Court found, inter alia, that the subject "arbitration clause is enforceable" and 

further determined that "all arguments made by the Defendants/Counterclaim Plaintiffs in their 

motion for declaratory judgment or, in the alternative, motion to stay arbitration should be decided 

by the arbitrator and not this Court." [A-I78 at ~~ 7,8] (emphasis added). The Circuit Court's 

September 26, 2014, Order referred this matter to arbitration before the AAA in accordance with 

the parties' agreement. [A-176-178] This Order was not appealed nor the subject of any petition 

for extraordinary relief. 

The instant litigation was transferred to arbitration before the AAA in front of Arbitrator 

John Hays. Respondents again filed a motion to dismiss in the arbitration proceeding, raising the 

same arguments that had previously been made before the Circuit Court, including the argument 

that the parties' entire contract was void due to its lack of an express right of cancellation. [A-180 

-230] In an Order issued by Arbitrator Hays on March 4, 2014, the arbitrator denied the 

Respondents' Motion and determined, inter alia, "[a]s I understand the parties' intent based upon 

the unambiguous language of the contract, disputes arising under the contract must be submitted 

to arbitration." [A-3l2-315]. Arbitrator Hays further determined that "[t]he Jacobs' legal 

argument that 'there can be no agreement to arbitrate a dispute arising from an invalid agreement' 

is inconsistent with the doctrine of severability." [A-313] Indeed, Arbitrator Hays concluded that 

"[a]s I understand the parties' intent based upon the unambiguous language of the contract, 

disputes arising under the contract must be submitted to arbitration." [A-315] Since that time, the 

parties have proceeded with discovery in the arbitration proceeding for almost two years without 

objection. 

On September 22, 2016, nearly two years after the Circuit Court and the arbitrator ruled 

that the parties' arbitration agreement was enforceable, the Respondents filed their Second Motion 
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in front of the Circuit Court, renewing their request that the Court invalidate the contract and, 

consequently, the arbitration provision contained therein. [A-353-373] 

In their Second Motion, the Respondents abandoned their earlier arguments regarding the 

specific invalidity of the arbitration clause and instead focused exclusively on the argument that 

the entire construction contract was void and unenforceable because the contract did not include 

an express three-day right of cancellation. [A-353-373] the Petitioner filed a fonnal Response 

arguing, inter alia, that, pursuant to the severability doctrine, the Circuit COUli lacked jurisdiction 

to detennine the enforceability of the parties' entire contract. [A-374-399] 

On November 7, 2014, the Circuit Court entered its Order granting Respondents' Second 

Motion. [A-400-404] In direct contravention of the Court's September 26,2014 ruling, as well as 

Arbitrator Hays' ruling, the Circuit Court detennined that the Circuit Court, not the arbitrator, 

should decide the validity and enforceability of the parties' entire agreement. [A-400-404] 

Despite having rejected the same arguments two years prior, the Circuit Court concluded that, 

because the parties' contract was executed at the Respondents' residence, the Petitioner was 

required to provide an express three-day right of rescission in the contract. [A-400-404] Because 

the construction contract contained no such language, the Circuit Court concluded that the entire 

contract was void and unenforceable. [A-400-404] Thus, in its November 7, 2016 Order, the 

Circuit Court assumed jurisdiction over this action, invalidated the parties' entire contract, 

including the previously upheld arbitration provision, ordered that the arbitration proceedings be 

nullified, and ordered the parties to obtain a scheduling order from the Circuit Court for a trial to 

proceed in Circuit Court. [A-400-404] 

As explained herein below, Petitioner Stephen Thomas Grishaber seeks relief from the 

Circuit Court's November 7, 2016 Order because it violates well-settled law and seeks 
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enforcement ofthe subject arbitration clause as valid, irrevocable and enforceable pursuant to West 

Virginia and federal law. 

SUMMARY OF ARGUMENT 

The Circuit Court's November 7, 2016 Order that invalidated the parties' entire contract is 

predicated on several fundamentally clear errors of law. These errors mandate that this Court halt 

the enforcement of the Circuit Court's Order and compel the Respondents' to return to arbitration, 

where it had been litigated for several years. 

First, the Circuit Court's November 7, 2016 Order violated the well-established doctrine 

of "severability," which prohibits a court from invalidating an arbitration provision based upon an 

argument that the contract as a whole is unenforceable. As this Court and the United States 

Supreme Court repeatedly have recognized, when a court is presented with a challenge to 

arbitration, those challenges must specifically relate to the validity of the arbitration clause itself 

and not to the parties' contract as a whole. Where a party, like the Respondents in the instant 

matter, "challenges the enforceability ofthe entire contract (including the arbitration clause) -- that 

is, the party does not sever the arbitration clause from the rest of the contract and make a discrete 

challenge to the validity of the arbitration clause -- then the court is completely deprived of 

authority and only an arbitrator can assess the validity of the contract, including the validity of the 

arbitration clause." Brown v. Genesis Healthcare Corp. ("Brown I"), 228 W. Va. 646, 675, 724 

S.E.2d 250, 279 (2011), cert. granted, judgment vacated sub nom. A1armet Health Care Ctr., Inc. 

v. Brown, 565 U.S. 530, 132 S. Ct. 1201, 182 L. Ed. 2d 42 (2012). By invalidating the parties' 

arbitration clause based on a determination that the parties' entire contract was unenforceable, the 

Circuit Court violated the severability doctrine and committed clear legal error. 
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Second, the arbitration clause is valid and enforceable on its face under the Federal 

Arbitration Act, 9 U.S.C. §1, et seq., as recognized and adopted by this Court. 

Finally, the Circuit Court committed clear legal error in determining that the construction 

contract as a whole was void and unenforceable. The Circuit Court's determination that the 

parties' contract as a whole was void and unenforceable was premised on a clearly elToneous 

interpretation of a consumer protection regulation that requires contractors to provide an express 

right of rescission in certain home improvement contracts entered into pursuant to "home 

solicitation sales." (W.Va. C.S.R. §§ 142-5-1 et. seq.) The Circuit Court determined that the 

parties' contract qualified as a "home solicitation sale" based solely on the fact that the agreement 

was physically executed at the Respondents' residence. [A-401] As addressed herein below, the 

West Virginia Consumer Credit Protection Act ("WV CCP A") explicitly defines a "home 

solicitation sale." The statute requires more than simply the physical execution of a contract at a 

consumer's residence. Because the Circuit Court lacked an adequate factual foundation to support 

its determination that the parties' agreement was a "home solicitation sale," the Circuit Court's 

ruling that the parties' contract as a whole was void and unenforceable was clearly erroneous. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner respectfully requests oral argument under West Virginia Rule of Appellate 

Procedure 19 because the decisional process is likely to be aided by oral argument. Oral argument 

is appropriate in this case because it involves both assignments of error in the application of settled 

law and an unsustainable exercise of discretion where the law governing that discretion is settled. 

This case mayor may not be appropriate for Memorandum Decision, depending upon the extent 

to which this Court wishes to elaborate upon the Circuit Court's misapplication of the relevant 

law. 
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ARGUMENT 


Standard of Review 


This appeal arises pursuant to the collateral order doctrine. The West Virginia Supreme 

Court has held that orders denying a motion to compel arbitration "fulfill the requirements of the 

collateral order doctrine." Credit Acceptance Corp. v. Front, 231 W. Va. 518, 525, 745 S.E.2d 

556, 563 (2013). While the Order at issue specifically addressed a Motion styled "Motion/or a 

Declaratory Judgment or, in the Alternative, Motion to Stay Arbitration" that had been filed by 

Respondents, the determination of the Circuit Court's Order conclusively rejected the arbitration 

clause by voiding the entire contract and therefore said order places these issues and parties within 

the purview of the collateral order doctrine and, thereby, the jurisdiction of this Court. See e.g. 

Crihfield v. Brown, 224 W. Va. 407,411, 686 S.E.2d 58, 62 (2009) (discussing requirements of 

the collateral order doctrine and recognizing that a Circuit Court order that "conclusively 

determines the disputed issue of whether the case is subject to an arbitration" falls within the 

purview of the collateral order doctrine). 

Based on the same rationale, the Federal Arbitration Act ["FAA"], 9 U.S.C. § 2 governs 

the interpretation of the parties' contract and the arbitration clause contained therein because the 

contract evidenced a transaction that affected interstate commerce. The FAA provides for an 

unequivocal right to appeal any order "denying a petition .... to order arbitration to proceed." 9 

U.S.C. § 16(a)(1)(B). Under the FAA, "a party who believes that arbitration is required by an 

agreement between the parties need not suffer the expense and inconvenience of litigation before 

receiving appellate review of a [lower] court judgment that arbitration was inappropriate." 

Wheeling Hospital, Inc. v. Health Plan o/Ithe Upper Ohio Valley, Inc., 683 F.3d 577, 584 (4th 

Cir. 2012). This Court has similarly recognized the importance of providing immediate reviews of 
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decisions denying motions to compel arbitration. See, e.g., State ex ref. Johnson Controls, Inc. v. 

Tucker, 229 W. Va. 486, 492,729 S.E.2d 808, 814 (2012). 

A de novo standard of review governs this Court's resolution of the assignments of error 

addressed herein. See W Virginia CVS Pharmacy, LLC v. McDowell Pharmacy, Inc., No. 16

0209, 2017 WL 562826, at *3 (W. Va. Feb. 9, 2017)("when an appeal from an order denying a 

motion to dismiss and to compel arbitration is properly before this Court, our review is de novo"); 

see also Finch v. Inspectech, LLC, 229 W.Va. 147, 153, 727 S.E.2d 823, 829 (2012) ("we apply a 

de novo standard of review to [a] circuit court's interpretation of [a] contract."), citing Zimmerer 

v. 	Romano, 223 W.Va. 769, 777, 679 S.E.2d 601, 609 (2009) (per curiam). 

Assignments of Error 

First Assignment of Error: The Circuit Court erred by invalidating the 
parties' arbitration agreement based on an improper determination that the 
overall contract in which the arbitration clause was contained was 
unenforceable. The Court's ruling regarding the validity of the parties' 
overall contract violated the well-settled severability doctrine that requires a 
Circuit Court, when presented with a challenge to arbitration, to confine its 

inquiry to the validity of the arbitration provision itself. 


The Circuit Court exceeded its authority by ruling on the enforceability of the parties' 


arbitration provision that the Circuit Court itself had previously determined was valid and 

enforceable. [A-176-178] In its subsequent ruling, the Circuit Court improperly concluded that 

the contract as a whole was void and unenforceable because the overall contract did not provide 

an express three day right of cancellation. [A -400-404] The Court consequently, albeit 

erroneously, concluded that the arbitration provision contained within the parties' contract was 

likewise void and unenforceable. The Circuit Court's November 7, 2016 Order makes no finding 

of any unique defect or deficiency of the arbitration clause. In fact, the Circuit Court previously 

had ruled on specific challenges to the arbitration clause (lack of mutual assent, an AAA 
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moratorium on arbitration, and waiver), rejecting each of these challenges to the arbitration clause 

in determining that the "arbitration clause is enforceable." [A -178 at ~ 7]. 

In its first Order upholding the arbitration provision, the Circuit Court recognized that 

arguments raised by Respondents relating to the validity of the parties' contract as a whole could 

not be addressed by the Circuit Court, but rather should be decided by an arbitrator in accordance 

with the valid and enforceable arbitration clause. [A-178 at ~ 8] (determining that "all arguments 

made by the Defendants/Counterclaim Plaintiffs in their motion for declaratory judgment or, in 

the alternative, motion to stay arbitration should be decided by the arbitrator and not this Court.") 

By reversing its previous rulings and determining that the arbitration clause was unenforceable 

because the parties' contract as a whole was unenforceable, the Circuit Court disregarded well

settled precedent from both this Court and the United States Supreme Court regarding the scope 

of a lower court's authority when ruling upon a challenge to arbitration. 

In Brown v. Genesis Healthcare Corp. ("Brown 1''), this Court noted that the United States 

Supreme Court has created the doctrine of "severability" to guide courts considering challenges to 

arbitration under the FAA. 228 W. Va. 646, 675, 724 S.E.2d 250, 279 (2011), cert. granted, 

judgment vacated sub nom. Marmet Health Care Ctr., Inc. v. Brown, 565 U.S. 530, 132 S. Ct. 

1201, 182 L. Ed. 2d 42 (2012). The doctrine of severability begins with the premise that "an 

arbitration provision is severable from the remainder of the contract." Id. at 228 W. Va. 675, 724 

S.E.2d 279, citing Buckeye Check Cashing v. Cardegna, 546 U.S. 440,445, 126 S. Ct. 1204, 163 

L. Ed. 2d 1038 (2006). This Court in Brown I, went on to explain the doctrine of severability as 

follows: 

This doctrine is essentially a pleading standard: only if a party explicitly challenges 
the enforceability of an arbitration clause within a contract is a court then permitted 
to consider challenges to the arbitration clause. The doctrine of severability means 
this: If a party challenges the enforceability of the entire contract (including the 
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arbitration clause)- that is, the party does not sever the arbitration clause from the 
rest of the contract and make a "discrete challenge to the validity of the arbitration 
clause"- then the court is completely deprived of authority and only an arbitrator 
can assess the validity of the contract, including the validity of the arbitration 
clause. 

Id. 

In Brown 1, this Court cited to several opinions from the United States Supreme Court in 

support of its adoption of the severability doctrine. One of those opinions was Buckeye Check 

Cashing, Inc., 546 U.S. at 440, 126 S. Ct. at 1206.3 Buckeye arose out of a putative class action 

brought in a Florida State Court by a group of borrowers against a lender, alleging that the lender 

made illegal usurious loans disguised as check cashing transactions in violation of various state 

statutes. The lender filed a motion to compel arbitration and to stay proceedings pursuant to 

arbitration provisions contained in a deferred deposit and disclosure agreement signed by the 

borrowers. The trial court in Buckeye denied the motion, holding that a court,' rather than an 

arbitrator, should resolve a claim that a contract is illegal and void ab initio. 546 U.S. at 443, 126 

S. Ct. at 1206. 

The trial court's ruling, upheld on appeal to the Florida Supreme Court, was eventually 

appealed to the United States Supreme Court, which reversed the Florida State Supreme Court and 

issued the following pertinent rulings: 

First, as a matter of substantive federal arbitration law, an arbitration provision is 
severable from the remainder of the contract. Second, unless the challenge is to the 
arbitration clause itself, the issue of the contract's validity is considered by the 
arbitrator in the first instance. Third, this arbitration law applies in state as well as 
federal courts. 

3 The Court in Brown 1 also cited to Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 
395,404,87 S. Ct. 1801, 1806, 18 L. Ed. 2d 1270 (1967) and Preston v. Ferrer, 552 U.S. at 353, 
128 S. Ct. 978 (2008) ("attacks on the validity of an entire contract, as distinct from attacks aimed 
at the arbitration clause, are within the arbitrator's ken."). 
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546 U.S. 440, 126 S. Ct. 1206. The Court in Buckeye ultimately ruled that "because respondents 

challenge the Agreement, but not specifically its arbitration provisions, those provisions are 

enforceable apart from the remainder ofthe contract. The challenge should therefore be considered 

by an arbitrator, not a court." Id. 

In the years since Brown 1 was decided, the doctrine of "severability" has been cited with 

approval in numerous opinions issued by this Court and has become a central tenant of arbitration 

law in this State. Recently, this Court in Schumacher Homes of Circleville, Inc. v. Spencer, 

described the doctrine of severability as follows: 

When a lawsuit is filed implicating an arbitration agreement, and a party to the 
agreement seeks to resist arbitration, the Supreme Court has interpreted the FAA to 
require application of the doctrine of "severability" or "separability." The gist of 
the doctrine is that an arbitration clause in a larger contract must be carved out, 
severed from the larger contract, and examined separately. The doctrine "treats the 
arbitration clause as if it is a separate contract from the contract containing the 
arbitration clause, that is, the 'container contract.' Under the doctrine, arbitration 
clauses must be severed from the remainder of a contract, and must be tested 
separately under state contract law for validity and enforceability. 

237 W. Va. 379, 787 S.E.2d 650, 658-59 (2016); see also State ex rei. Richmond Am. Homes of 

W Virginia, Inc. v. Sanders, 228 W. Va. 125, 135, 717 S.E.2d 909, 919 (2011)("[w]e conclude 

that under the FAA and the doctrine of severability, only if a party to a contract explicitly 

challenges the enforceability of an arbitration clause within the contract, as opposed to generally 

challenging the contract as a whole, is a trial court permitted to consider the challenge to the 

arbitration clause. "). 

The relevant factual allegations in the case at bar are virtually indistinguishable from those 

at issue in Buckeye Check Cashing. In the case sub judice, the Respondents allege that the 

arbitration agreement is unenforceable because it is contained in a contract that the Respondents 

contend is unenforceable as a whole. There is no unique criticism regarding the validity of the 
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arbitration provision. Both the Circuit Court and the arbitrator previously addressed and rejected 

discrete challenges to the arbitration provision and detelmined the same was valid and enforceable. 

[A-176-179, A-312-315] 

The basis for the invalidity of the arbitration clause set forth in the Respondents' Second 

Motion/or Declaratory Judgment or, in the Alternative, Motion to Stay Arbitration, clearly relates 

to the enforceability of the contract as a whole and not solely to the arbitration clause. In other 

words, the Respondents did not "sever the arbitration clause from the rest of the contract and make 

a discrete challenge to the validity of the arbitration clause." Brown 1 at 228 W. Va. 675, 724 

. S.E.2d 279. Instead, they challenged the enforceability of the parties' contract as a whole based 

upon alleged (and largely specious) technical violations of a state consumer protection regulation. 

As such, the Circuit Court was "completely deprived of authority" to address that challenge as 

"only an arbitrator can assess the validity of the contract, including the validity of the arbitration 

clause." Id. 

By granting the Respondents' (second) challenge to the enforceability of the contract as a 

whole, thereby invalidating the arbitration provision, the Circuit Court committed clear legal error 

by violating the firmly established doctrine of severability. Petitioner is therefore entitled to the 

relief sought herein. 

Second Assignment of Error: The Circuit Court erred in failing to enforce the 
arbitration clause because it is enforceable under the Federal Arbitration Act, 
9 u.s.c. §1, et seq., as recognized and adopted by this Court. 

The Federal Arbitration Act ["FAA"], 9 U.S.C. § 2, is applicable in the case sub judice for 

several reasons. The contract in question involved the construction of a three-story addition based 
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upon architectural plans obtained by Respondents from an out-of-state architectural firm.4 [A-21] 

Additionally, the contract involved the provision of labor and materials (many ofwhich originated 

from out-of-state sources) totaling nearly half a million dollars and therefore falls within the 

definition of a transaction "involving commerce" for purposes of the FAA. See e.g. Allied-Bruce 

Terminix Cos. v. Dobson, 513 U.S. 265 (1995) (recognizing that Section 2's interstate commerce 

language should be read broadly to extend the FAA's reach to the limits of Congress' Commerce 

Clause power and finding that the terminate treatment contract in question involved interstate 

commerce in part because the termite-treating and house-repairing material used by Allied-~ruce 

in its efforts to carry out the terms of the contract, came from outside the state); Citizens Bank v. 

A lafab co, Inc., 539 U.S. 52 (2003)(construing the phrase "involving commerce" broadly and 

finding that a debt restructuring agreement entered into in a single state between residents of the 

same state involved interstate commerce, in part, because the restructured debt secured inventory 

of goods assembled from out-of-state parts and raw materials and the aggregate impact that 

transactions of this general nature had on the national economy).5 

In enacting the FAA, Congress demonstrated a "liberal federal policy favoring arbitration 

agreements." Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 25, III S. Ct. 1647, 1651 

(1991). The United States Supreme Court has declared that "questions of arbitrability must be 

addressed with a healthy regard for the federal policy favoring arbitration." Moses H Cone Mem 'I 

Hasp. v. Mercury Contr. Corp., 460 U.S. 1,24, 103 S. Ct. 927,941 (1983). 

4 The contract expressly notes that construction would be completed in accordance with 
architectural plans prepared by "Behal, Sampson, Dietz, Architecture & Construction" a 
Columbus, Ohio-based architectural firm. [A-21] 
5 Additionally, the arbitrator expressly found in his Order of March 4, 2014, that the "transaction 
memorialized in the contract affects interstate commerce; therefore, the Federal Arbitration Act 
applies to this case." Citing Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56 (2003). [A-176] 
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In Brown v. Genesis Healthcare Corp. ("Brown 1'), this Court recognized that "[u Jnder the 

FAA, a written provision to settle by arbitration a controversy arising out of a contract that 

evidences a transaction affecting interstate commerce is valid, irrevocable, and enforceable, unless 

the provision is found to be invalid, revocable or unenforceable upon a ground that exists at law 

or in equity for the revocation of any contract." Syl. Pt. 6, 228 W. Va. 646,656, 724 S.E.2d 250, 

260 (2011), cert. granted, judgment vacated sub nom. Marmet Health Care Ctr., Inc. v. Brown, 

132 S. Ct. 1201,182 L. Ed. 2d 42 (2012). While the FAA permits a court to refuse enforcement 

of an arbitration agreement to the extent "such grounds ... exist at law or in equity for the 

revocation of any contract," the grounds to avoid enforcement must relate specifically to the 

arbitration clause and not just to the contract as a whole. 

This Court has previously recognized that "[w]hen a trial court is required to rule upon a 

motion to compel arbitration pursuant to the Federal Arbitration Act, 9 U.S.C. §§ 1-307 (2006), 

the authority of the trial court is limited to determining the threshold issues of (1) whether a valid 

arbitration agreement exists between the parties; and (2) whether the claims averred by the plaintiff 

fall within the substantive scope of that arbitration agreement."Syl. Pt. 3, Schumacher Homes of 

Circleville, Inc. v. Spencer, 237 W. Va. 379, 787 S.E.2d 650, 655 (2016), citing Syllabus Point 2, 

State ex rei. TD Ameritrade, Inc. v. Kaufman, 225 W.Va. 250, 692 S.E.2d 293 (2010). 

The Respondents did not challenge the validity of the arbitration clause itself in their 

Second Motion for Declaratory Judgment. [A-353-373] In fact, the Circuit Court itself had 

previously determined the arbitration clause was valid and enforceable. [A-176-179] Likewise, 

the Respondents did not contest the scope of this clause or otherwise argue in their Second Motion 

for Declaratory Judgment that the parties' claims did not fall within the scope of this Agreement. 

Again, the Circuit Court itself had previously determined that the claims and counterclaims of the 
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parties fell within the scope of the parties' arbitration agreement. [A-176-179]. Pursuant to the 

Federal Arbitration Act, the parties had entered into a valid and enforceable agreement to submit 

the subject dispute to binding arbitration and the Court exceeded its authority and committed clear 

legal error by refusing to enforce this agreement after several years of litigation in arbitration. 

Third Assignment of Error: The Circuit Court erred when it determined that 
the parties' contract as a whole was void and unenforceable. In its ruling, the 
Court concluded that the contract as a whole was void and unenforceable 
because the contract did not provide an express three day right of cancellation. 
The Circuit Court's determination was premised on an erroneous 
interpretation of a state consumer protection regulation that was not 
applicable to the contract at issue or the facts of this case. 

The Circuit Court committed further clear error in ruling that the parties' construction 

contract as a whole was void and unenforceable because the determination was improperly 

premised on the finding (albeit in error) that the Petitioner was obligated to include a provision in 

the construction contract expressly informing the Respondents that they possessed a right to cancel 

the parties' contract within three days of its execution. The Circuit Court determined that, because 

the parties' contract was signed at the Respondents' residence (the location of the subject 

construction project), and, pursuant to the provisions of W.Va. C.S.R. §§ 142-5-1, et. seq., the 

Petitioner was obligated to include within the contract an express three-day right of rescission. [A

400-404] Because the contract did not contain an express right of rescission, the Circuit Court 

reasoned that, under W.Va. C.S.R. §§ 142-5-1 et. seq., the entire contract, including the arbitration 

provision contained therein, was void and unenforceable. [A-400-404] When analyzing the facts 

ofthis case, however, this conclusion is not merely error, but illogical in light of the fact that there 

is no evidence that the Respondents would have exercised this right to cancel. 

The Legislative Rule the Circuit Court relied upon to reach this conclusion entitled 

Legislative Rule Pertaining to the Prevention of Unfair or Deceptive Acts or Practices in Home 
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Improvement Transactions ("Home Improvement Rule") is set forth at W.Va. C.S.R. §§ 142-5-1 

et. seq. Various provisions of this Legislative Rule make clear that the obligation to provide an 

express right of rescission only applies to "home improvement" contracts that are entered into 

pursuant to a "home solicitation sale." Section 3.2 of this regulation provides as follows: 

In connection with any home solicitation sale of home improvement(s) and 
without in any way limiting the application of section 3.1. to such transactions, it is 
an unfair or deceptive act or practice to fail to provide the buyer a three-day right 
to cancel in all contracts where such notice is required by W. Va. Code § 46A-2
132 through 135, and 16 C.F.R. § 429, and as provided herein: 

W. Va. Code R. § 142-5-3.2 (emphasis added). This specific section of this Legislative Rule 

outlines various obligations imposed upon a contractor who solicits a "home improvement 

contract" through a "home solicitation sale" including the following: 

A buyer shall have the right to cancel a home solicitation sale until midnight of 
the third business day after the day on which he has signed an agreement. 

W. Va. Code R. § 142-5-3.2.1 (emphasis added). 

Until the seller has fully complied with this section, the buyer may cancel the home 
solicitation sale. 

W. Va. Code R. § 142-5-3.2.2 (emphasis added). 

Within ten (10) days after a home solicitation sale has been cancelled, the seller 
shall tender to the buyer any payment made by the buyer to him and any note or 
other evidence of indebtedness taken in the transaction. 

W. Va. Code R. § 142-5-3.2 (emphasis added). 

Both the introductory language of this section and the substantive provisions that follow 

make clear that the foregoing requirements apply only to "home improvement" contracts entered 

into pursuant to "home solicitation sales." The Circuit Court erroneously determined that this 

transaction qualified as both a "home improvement" contract and a "home solicitation sale" based 

solely on the fact that the contract was executed at the Respondents' residence. 

18 




The phrases "home improvement" and "home solicitations sale" are both expressly defined 

as terms of rut in both the Home Improvement Rule itself and within the Legislative Act 

authorizing its adoption.6 As discussed further herein below, the Circuit Court erred (1) in finding 

that the transaction at issue involved a "home improvement" contract, and (2) in finding that this 

transaction involved a "home solicitation sale." 

(1) 	 The Circuit Court erred in finding that the contract at issue 
involved a "home improvement transaction." 

The Home Improvement Rule expressly defines the term "Home Improvement" at W. Va. 

Code R. § 142-5-2 (emphasis added), as follows: 

"Home Improvement" means installing roofing, siding, paving, replacement 
windows, doors, awnings, heating and air-conditioning equipment, water softeners 
and purifiers, swimming pools, fire protection devices, or fixtures of any kind, 
performing substantial landscaping work involving earth-moving, large scale 
replanting or reseeding or engaging in the substantial remodeling or repair of any 
portion of an existing home or noncommercial structure or building. 

W. Va. Code R. § 142-5-2.6. 

The regulation also includes a separate definition of the term "Home Construction" 

(emphasis added) as follows: 

"Home Construction" means, for the purpose of this Rule, the repair, remodeling 
or the building of additions to existing single-family dwelling units, including 
single-family /zomes, condominium units or any other dwelling unit to be used by 
any persons primarily for personal or family use, but shall not include new single
family home construction or the rebuilding of all or substantially all of an existing 
or preexisting single-family dwelling. 

W. Va. Code R. § 142-5-2.4 (emphasis added). 

6 The Home Improvement Rule was promulgated by the West Virginia Attorney General pursuant 
to rulemaking authority granted the Attorney General through the West Virginia Consumer Credit 
and Protection Act. See W. Va. Code R. § 142-5-1.3, citing W.Va. Code §§ 46A-6-103 and 46A
7-102(e). 
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The regulation relied upon by the Respondents and the Circuit Court to determine that a 

three day right of cancellation was required is expressly limited to those transactions deemed to 

qualify as "Home Improvement" transactions. See W. Va. Code R. § 142-5-3.2 ("[i]n connection 

with any home solicitation sale of home improvement(s) ... it is an unfair or deceptive act or 

practice to fail to provide the buyer a three-day right to cancel ...") (emphasis added). By 

expressly defIning "home improvement" and "home construction" as separate and distinct 

concepts, and by expressly limiting the three day right of cancellation to "home improvement" 

transactions, the Legislature evidenced its clear intent that this requirement not be applied to "home 

construction" transactions. See e.g. Syl. pt. 3, Manchin v. Dunfee, 174 W.Va. 532, 327 S.E.2d 

710 (1984) ("[i]n the interpretation of statutory provisions the familiar maxim expressio unius est 

exclusio alterius, the express mention of one thing implies the exclusion of another, applies."); 

Phillips v. Larry's Drive-In Pharmacy, Inc., 220 W. Va. 484, 492, 647 S.E.2d 920, 928 (2007) 

("[i]f the Legislature explicitly limits application of a doctrine or rule to one specifIc factual 

situation and omits to apply the doctrine to any other situation, courts should assume the omission 

was intentional; courts should infer the Legislature intended the limited rule would not apply to 

any other situation"), citing State ex ref. Riffle v. Ranson, 195 W. Va. 121, 127,464 S.E.2d 763, 

769 (1995). 

The contract at issue involved the construction of a substantial three story addition to the 

Respondents existing single family residence, said addition estimated to cost in excess of 

$460,000.00, and thus falls within the express defInition ofa "home construction" contract and not 

a "home improvement" contract. [A-21] The foregoing regulatory defInition of "home 

construction" expressly provides that it includes the "building of additions to existing single

family dwelling units, including single-family homes ..." By contrast, the defInition of "home 
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improvement" is clearly intended to capture transactions involving discrete repairs or more 

traditional "home improvements," such as installing "roofing, siding, pavmg, replacement 

windows, doors, awnings ..." The foregoing definition of "home improvement" was clearly not 

intended to incorporate transactions such as the one at issue herein, which involved the 

construction of a substantial three-story addition costing in excess of $460,000.00. 

(2) 	 The Circuit Court erred in finding that the contract at issue 
involved a "home solicitation sale." 

As noted above, the requirement to provide a three day right of cancellation only applies 

to home improvement contracts entered into pursuant to a "home solicitation sale." See W. Va. 

Code R. § 142-5-3.2 ("[i]n connection with any home solicitation sale of home improvement(s) . 

. . it is an unfair or deceptive act or practice to fail to provide the buyer a three-day right to cancel 

...") (emphasis added). The Circuit Court's ruling ignored the statutory definition of the phrase 

"home solicitation sale" set forth in the West Virginia Consumer Credit and Protection Act at 

W. Va. Code § 46A-1-102 which defines a "home solicitation sale" as follows: 

"Home solicitation sale" means a consumer credit sale in excess of twenty-five 
dollars in which the buyer receives a solicitation of the sale at a place other than the 
seller's business establishment at a fixed location and the buyer's agreement or 
offer to purchase is there given to the seller or a person acting for the seller. The 
term does not include a sale made pursuant to a preexisting open-end credit 
account with the seller in existence for at least three months prior to the transaction, 
a sale made pursuant to prior negotiations between the parties at the seller's 
business establishment at a fIXed location, a sale ofmotor vehicles, mobile homes 
or farm equipment or a sale which may be rescinded under the federal Truth in 
Lending Act (being Title I of the federal Consumer Credit Protection Act). A sale 
which would be a home solicitation sale if credit were extended by the seller is a 
home solicitation sale although the goods or services are paid for, in whole or in 
part, by a consumer loan in which the creditor is subject to claims and defenses 
arising from the sale. 

W. Va. Code Ann. § 46A-1-102 (emphasis added). 
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In order to qualify as a "home solicitation sale" under this statute, at least three 

requirements must be satisfied. First, the sale must involve a "consumer credit sale." Second, the 

buyer must have received a solicitation of the sale at a place other than the seller's business 

establishment. Third, the agreement must be delivered at a location other than a seller's business 

establishment. The Respondents, at best, presented evidence below to support only the last of 

these three essential elements. 

First, the transaction at issue did not involve a "consumer credit sale" and thus does not 

meet the statutory definition of a "home solicitation sale." In addressing a collateral issue 

regarding the appropriateness of the AAA forum, Arbitrator Hays confirmed this notion: 

.. .I find that the term "finance" in the phrase "consumer finance matter" should be 
defmed as "to supply money, credit, or capital to." Webster's New World College 
Dictionary at 506 (3'd Ed. 1997). This definition of the phrase is consistent with 
the other two types of consumer cases identified in the moratorium - collections of 
credit card bills and telecom bills. Based upon the information presented by the 
parties, I find no evidence that the contract in dispute was intended to require 
Grishaber to supply money, credit or capital to the Jacobs. The contract states 
that it "is contingent upon Owner securing the applied for financing and all parties 
agreeing to a suitable payment schedule." The Jacobs do not allege that Grishaber 
provided this financing and the documents filed of record establishes that a bank 
financed the project for the Jacobs ... [A-314f 

The WVCCPA defines a "consumer credit sale" as follows: 

a sale of goods, services or an interest in land in which: 

(i) Credit is granted either by a seller who regularly engages as a seller in credit 
transactions of the same kind or pursuant to a seller credit card; 
(ii) The buyer is a person other than an organization; 

On April 17, 2014, the Respondents filed "Respondents' Motion for a Declaration that the 
Consumer Rules and Fee Schedule Apply." [A-316-332]. Once again, Arbitrator Hays concluded 
"Respondents, Bruce M. Jacobs and Amy H. Jacobs, moved to apply the AAA Consumer Rules 
and Fee Schedule to this arbitration proceeding rather than the AAA Construction Industry Rules. 
After considering the arguments of counsel, I deny the motion, because the parties agreed that the 
arbitration would be governed by the Construction Industry Rules and because the subject matter 
of the dispute between the parties is not one that the AAA Consumer Rules were intended to 
govern..." [A-352]. 

22 

7 



(iii) The goods, services or interest in land are purchased primarily for a personal, 
family, household or agricultural purpose; 
(iv) Either the debt is payable in installments or a sales finance charge is made; and 
(v) With respect to a sale of goods or services, the amount financed does not exceed 
forty-five thousand dollars or the sale is of a factory-built home as defined in 
section two, article fifteen, chapter thirty-seven of this code. 

(b) "Consumer credit sale" does not include a sale in which the seller allows the 
buyer to purchase goods or services pursuant to a lender credit card or similar 
arrangement. 

W. Va. Code § 46A-l-102(13) (a). 

No evidence was adduced below that the Petitioner granted the Respondents any credit. 

No evidence has been adduced that the Petitioner regularly serves as a seller in credit transactions. 

[A-353-373]. Rather, the transaction involved a typical time and materials construction contract 

in which the Respondents paid the Petitioner for work after the work was completed and an invoice 

was submitted. [A-2l]. As the Respondents acknowledged in their Amended Answer and 

Counterclaim, the project was not fmanced through credit extended by the Petitioner, but rather 

was financed by the Respondents' procurement of a construction loan from Huntington Bank. [A

37] 8 See e.g. Mountain State Coll. v. Holsinger, 230 W. Va. 678,684, 742 S.E.2d 94, 100 (2013) 

(finding that an enrollment agreement between a college and its students "does not constitute a 

consumer credit sale ... [because] the college as the seller of education services did not extend 

credit to the respondents for the payment of those services"). 

In addition, there was no "solicitation" of a sale by Petitioner at a place other than the 

seller's business establishment and the Respondents presented no evidence for the Circuit Court 

8 The construction loan the Respondents procured from Huntington Bank was in an amount of 
several hundred thousand dollars, a further indication that this transaction does not meet the 
statutory definition of a "consumer credit sale." See W.Va. Code § 
46-A-l-102 (13)(a)(v) (excluding from definition of "consumer credit sale" any sale of goods or 
services in which the amount financed exceeds $45,000.00). 
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to determine otherwise. The Respondents acknowledged at deposition that they solicited the 

Petitioner by calling him and requesting that he provide a proposal to perform this work. [A-396

398] In his response to the Respondents' Second Motion, Petitioner submitted to the Circuit Court 

the deposition testimony of Respondent, Amy Jacobs, in which she acknowledged that the 

Respondents were the ones who solicited the Petitioner to perform the subject renovations at their 

residence by calling the Petitioner's business, not the other way around. [A-396-398] Likewise, in 

their Counterclaim Complaint, the Respondents alleged that they were the ones who "sought 

proposals from [Petitioner] to renovate their house and construct an addition" and that the 

Respondents considered several different proposals offered by the Petitioner before the parties 

entered into the final construction contract. [A-36 at ~~ 11,14.] 

The regulations relating to "home solicitation sales," particularly the obligation to provide 

an express three day right of rescission, are clearly intended to protect consumers from abusive 

sales tactics frequently encountered in traditional "door to door" sales. The Petitioner was asked 

by the Respondents to visit their home and to provide a proposal to complete construction of an 

addition, the plans for which the Respondents had already procured from their own architect. The 

Petitioner submitted multiple proposals at the Respondents' request for their consideration before 

the contract was executed. Simply because the final agreement was executed at a location of the 

Respondents' own choosing (the Respondents' residence) does not, as a matter oflaw, transform 

this agreement into a "home solicitation sale" under the provisions of the WVCCPA or otherwise 

nUllify the parties' entire contract. 

A licensed contractor in this State is not required to provide a "three-day right of 

cancellation" in connection with every construction contract. In fact, the West Virginia Contractor 

Licensing Board has established a standard form contract, which is recommended for licensed 
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contractors in this State and makes no mention of any cancellation right. See W. Va. Code § 21

11-10 (requiring licensed contractors to provide a written contract, setting forth a description and 

cost of the work to be performed for construction projects exceeding ten thousand dollars); see 

also W. Va. Code R. § 28-4-4 (rule promulgated by the West Virginia Contractor Licensing Board 

setting forth the requirements of a written contract without mention of any express right of 

cancellation). The standard form contract established by the State Licensing Board and 

recommended for use by licensed contractors in this State does not include any express right of 

cancellation.9 

The Circuit Court's ruling that the parties' contract as a whole was void and unenforceable 

is premised on a clearly erroneous interpretation of a state regulation that has no application given 

the facts of this case and Petitioner is therefore entitled to the relief sought herein. 

CONCLUSION 

For all ofthe reasons set forth herein, the Petitioner respectfully requests that this Court (1) 

vacate the Circuit Court's November 7, 2016 Order; (2) find that the subject contract IS 

enforceable; and (3) remand this matter to arbitration for further proceedings. 

Respectfully Submitted: 

Natalie C. Schaefer, Esq. (WV Bar # 9103) 
Joseph T. Cramer, Esq. (WVSB 11455) 

9 A recommended form entitled "West Virginia Contractor Agreement" is provided by the West 
Virginia Division of Labor Contractor Licensing at 
http://www.wvlabor.comlnewwebsitelDocuments/contractorforms/agreement.pdf.This form 
does not include a notice of cancellation. 
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