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I. ASSIGNMENT OF ERROR 


The Circuit Court erred by ruling that the mere references to "any court of competent 

jurisdiction" or "a civil action" in other provisions of a contract invalidates an otherwise clear 

and unambiguous arbitration provision in that same contract. 

ll. STATEMENT OF THE CASE 

A. ARBITRATION PROVISION. On December 15, 2008, Respondents and ALL 

executed a three-page "PAID-UP OIL & GAS LEASE." I The ALL Lease contains the following 

clear and unambiguous arbitration provision: 

ARBITRATION. In the event of a disagreement between Lessor and Lessee 
concerning this Lease, performance thereunder, or damages caused by Lessee's 
operations, the resolution ofall such disputes shall be determined by arbitration in 
accordance with the rules of the American Arbitration Association. All fees and 
costs associated with the arbitration shall be borne equally by Lessor and Lessee.2 

It is abundantly clear that Respondents' civil action fits squarely within this arbitration provision 

and nothing in the Respondents' appellate brief effectively contradicts this conclusion. 

B. CIVIL LITIGATION. In their Complaint, Respondents allege that they are the 

present owners of approximately 113.71 acres of mineral rights in Union District, Marshall 

County, West Virginia.3 According to Respondents' Complaint, they were promised $113,710.00 

I [APP 21-25] 

2 [APP 22] The inclusion of arbitration provisions in oil and gas leases is quite common and a 
number of courts have granted motions to compel arbitration in similar contexts. See Heller v. TriEnergyy 

Inc., 2012 WL 2740870 at *11 (N.D. W. Va.); Fellowship v. Chesapeake Energy Corp., 2016 WK 5661607 at 
*3 (N.D. Ohio); Robbins v. Chesapeake Energy Corp., 2012 WL 6012377 at *3 (M.D. Pa.); Sanda v. 
Chesapeake Appalachia.! LLC, 2012 WL 5471763, at *2-3 (N.D. W. Va.); Holmes v. Chesapeake Appalachiay 

LLC, 2012 WL 3647674, at *9-10 (N.D. W. Va.); Dytko v. Chesapeake Appalachiay LLC, 2014 WL 
2440496 (N.D. W. Va.). 

3 [APP 3] 

http:113,710.00


in bonus payment, but only received $44,544.00.4 Specifically, their Complaint relies upon the 

provisions of the ALL Lease in seeking damages as follows: 

7. The Long Lease stated Plaintiffs would receive $1,000 per acre as an 
upfront bonus payment in consideration for execution of the Long Lease; for the 
113.71 acres the total upfront bonus payment due and owing was $113,710.00 
("Long Bonus Payment))). 

8. Plaintiffs were only paid $44,544.00 as an upfront bonus. 

9. Plaintiffs believed the $44,544.00 was a partial payment for one or more of 
the several tracts ofland included in the Long Lease that made up the 113.71 acres, 
not the entire 113.71 acres. 

10. However, Plaintiffs were never paid the remaining balance of the Long 
Bonus Payment, as was explicitly agreed upon as consideration for execution of 
the Long Lease.5 

In other words, because Respondents allege they never received their entire bonus 

payment "as was explicitly agreed upon in the Long Lease,))6 they are entitled to (1) a declaration 

of invalidity of the Lease; (2) a rescission of the Lease and unjust enrichment damages; (3) 

conversion and trespass damages; (4) intentional infliction of emotional distress damages; (5) an 

order enjoining any reentry on their property; and (6) punitive damages.7 

In their appellate brief, Respondents do not contest this description of their action.s 

C. MOTION TO COMPEL ARBITRATION. In response to the Complaint, SWN filed a 

motion to compel arbitration and dismiss, noting that that Lease plainly states, "In the event of a 

disagreement between Lessor and Lessee concerning this Lease, performance thereunder, or 

4 [Id.] 


5 [APP 3] 


6 [APP S] 


7 [APP 4-9] 


8 Brief of Respondents at 1-3. 
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damages caused by Lessee's operations," which is squarely presented by the Complaint, "the 

resolution of all such disputes shall be determined by arbitration in accordance with the rules of 

the American Arbitration Association. "9 

Respondents' first argument in opposition stated, "In this brief the Plaintiffs specifically 

sever and challenge the validity and enforceability of the alleged arbitration language cited by the 

Defendants as opposed to a general challenge to the enforceability of the contract as a whole.)) 10 

In other words, when enforcement of the provisions of the Lease was beneficial to Respondents, 

they embraced and reaffirmed those provisions, but when enforcement of the provisions of the 

Lease was detrimental to Respondents, they rejected and disclaimed those provisions. 

Respondents' second argument in opposition stated, "The alleged arbitration agreement 

here is unenforceable because of a lack of assent demonstrated by the considerable ambiguity as 

to the right to file 'civil actions' in 'court[ s] of competent jurisdiction. ' )) II In other words, solely 

because the words "civil actions" and "court of competent jurisdiction" appear in the Lease, 

without any contextual considerations, the arbitration provision can be severed from the other 

contractual provisions that are necessary to Respondents' causes of action and declared invalid. 

In their sixteen-page appellate brief, Respondents merely reiterate these arguments.I~ 

The only case cited in Respondents' opposition to the motion to compel arbitration was 

State ex rei. Richmond American Homes of West Virginia) Inc. v. Sanders, 228 W. Va. 125, 717 

S.E.2d 909 (2011), which they argued stands for the proposition that where a contract contains 

9 [APP 10-26] CHK and ALL subsequently joined in SWK's motion. [APP 27-29] and [APP 63
64] 

10 [APP 36] 

II [Id.] 

12 Brief of Respondents at 4. 
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any provision referencing civil remedies, an ambiguity arises as a matter of law precluding 

enforcement of any arbitration provision in such contract. 13 

In their appellate brief, Respondents again rely upon Richmond Homes) 14 but both below 

and before this Court, Respondents misstate the law regarding the appropriate test for 

determining the enforceability of an arbitration agreement: 

Plaintiffs' Response misapprehends the doctrine of severability as it has been 
interpreted in West Virginia jurisprudence. The Supreme Court of Appeals of 
West Virginia recently provided the following explanation: 

The gist of the doctrine is that an arbitration clause in a larger 
contract must be carved out, severed from the larger contract, and 
examined separately. The doctrine "treats the arbitration clause as 
if it is a separate contract from the contract containing the 
arbitration clause, that is, the 'container contract.'" Under the 
doctrine, arbitration clauses must be severed from the remainder of 
a contract, and must be tested separately under state contract law 
for validity and enforceability. 

[d. While a trial court "may consider the context of the arbitration clause within 
the four comers of the contract," it can only look at those parts of the contract 
that "relate to, support, or are otherwise entangled with the operation of the 
arbitration clause." Id. at *17 (citation omitted). 

The Supreme Court further provided the following limitations to a trial court) s 
mqUIry: 

Once the arbitration clause has been severed or separated out for 
scrutiny, the FAA limits the trial court to considering only two 
threshold questions: (1) Under state contract law, is there a valid, 
irrevocable, and enforceable arbitration agreement between the 
parties? And, (2) Does the parties' dispute fall within the scope of 
the arbitration agreement? 15 

13 [APP 40-41] 

14 Brief of Respondents at 4. 

IS Respondents have never disputed the second part of this test, i.e., whether the parties' dispute 
falls within the scope of the arbitration agreement nor could they in good faith dispute it where their 
claims are predicated upon enforcement ofwhat they allege to be the terms of the Lease. 
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Id. at *19. 

Similarly, the United States District Court for the Northern District of West 
Virginia has provided, 

It is well established that, "if a party seeks to avoid arbitration 
and/ or a stay of federal court proceedings pending the outcome of 
arbitration by challenging the validity or enforceability of an 
arbitration provision on any grounds that 'exist at law or in equity 
for the revocation of any contract,' ... the grounds 'must relate 
specifically to the arbitration clause and not just to the contract as a 
whole.'" 

Heller P. TriEnergyJ Inc., 877 F. Supp. 2d 414, 431 (N.D. W. Va. 2012) (quoting 
Snowden P. CheckPoint Check Cashing, 290 F.3d 631,636 (4th Cir. 2002) (quoting 
Hooterso[Am.) Inc. P. Phillips, 173 F.3d 933, 938 (4th Cir. 1999»).16 

As noted in Petitioner's opening appellate brief, Respondents' argument that in order to 

determine whether the arbitration provision in the subject Lease is valid and enforceable, the 

Circuit Court need not look at the provision itself or the manner in which the Lease was 

negotiated and executed, but may look at other provisions of the Lease, which they reiterate in 

their appellate brief, 17 violates the requirements offederallaw and this Court that "the arbitration 

clause [be] severed or separated out for scrutiny" and any challenge to its enforcement "relate 

specifically to the arbitration clause and not just to the contract as a whole. " 

D. CIRCUIT COURT ORDER. Unfortunately, the Circuit Court chose to enter an 

order proposed by Respondents that (1) violated the requirement that the arbitration provision be 

"severed from the remainder of a contract" and "tested separately under state contract law for 

validity and enforceability" and (2) relied upon contract provisions outside the arbitration 

16 [APP 45-46] 


17 Respondents' Brief at 10-13. 
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provisions that did not compel or even permit civil litigation, but merely referenced "civil 

actions" and "court of competent jurisdiction." 18 

Specifically, the two provisions relied upon by the Circuit Court state as follows: 

SEVERABILITY. This Lease is intended to be in conformity with all laws, rules, 
regulations and orders and interpreted as such. If any provision of this Lease is 
held invalid or unenforceable by any court of competent jurisdiction, the other 
provisions of this Agreement will remain in full force and effect. Any provision of 
this agreement held invalid or unenforceable only in part or degree will remain in 
full force and effect to the extent not held invalid or unenforceable. 

(B) LIMITATION ON FORFEITURE. This Lease shall never be subject to a 
civil action or proceeding to enforce a claim of termination, cancellation, 
expiration or forfeiture due to any action or inaction by the Lessee, including but 
not limited to making any prescribed payments, unless the Lessee has received 
written notice of Lessor's demand and thereafter fails or refuses to satisfy or 
provide justification responding to Lessor's demand within 60 days from the 
receipt of such notice .... 19 

Adopting Respondents' argument, again repeated in their brief/o that these provisions 

create such an ambiguity as to invalidate the arbitration clause, the Circuit Court held as follows: 

18. Upon review of the lease language ... the Court has determined that the 
lease language regarding arbitration is indeed ambiguous .... 

20. The reference to "courts [sic] of competent jurisdiction" and "civil 
actions" demonstrate ambiguity as to the ability to proceed with disputes in the 
civil court system as opposed to arbitration .... 

21. The ambiguous contract language at issue here much like the ambiguous 
language in Richmond American Homes demonstrates a failure of clear and 
unmistakable assent as to the issue ofarbitration.21 

18 [APP 75-81] 


19 [APP 76-77] 


20 Brief of Respondents at 10-13. 


21 [APP 80-81] 
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Plainly, the Circuit Court erred by going outside the arbitration provision itself to find 

ambiguity within the arbitration provision and by holding that references to (( any court of 

competent jurisdiction" in a separate severability clause and "a civil action" in a separate 

forfeiture clause created an ambiguity invalidating a clear and unambiguous arbitration provision. 

ill. SUMMARY OF ARGUMENT 

The Circuit Court erred by ruling that inclusion of a severability clause referencing" any 

court of competent jurisdiction" and a limitation of forfeiture clause referencing "a civil action" 

created an ambiguity permitting Respondents to sue under the contract at the same time they 

disclaim the validity of a clear and unambiguous arbitration provision under that same contract. 

IV. ARGUMENT 

A. STANDARD OF REVlEW. 

Although in their brief Respondents assert the applicable standard of review is abuse of 

discretion/2 "When an appeal from an order denying a motion to dismiss and to compel 

arbitration is properly before this Court," this Court recently held, "our review is de novo. ,,2} 

(( Moreover, to the extent that our resolution of this appeal necessitates our review ofcontractual 

issues," this Court has stated, "we apply a de novo standard of review to [a] circuit court's 

interpretation of [a] contract."24 Accordingly, Respondents' advocacy of an abuse of discretion 

standard of review is wrong.25 

22 BriefofRespondents at 5. 

23 SyI. pt. 1, West Virginia CVS Pharmacy) LLC v. McDowell Pharmacy) Inc., 2017 WL 562826 (W. 
Va.). 

2+ Id. at *3 [Internal quotation marks and citations omitted] 

25 Indeed, in two cases decided earlier this month, this Court applied a de novo standard of review. 
See Citizens Telecommunications Company ofWest Virginia v. Sheridan, 2017 WL 1457006 (W. Va. April 20, 
2017); Employee Resource Group) LLC v. Connie Harless, 2017 WL 1371287 (W. Va. April 13, 2017). 
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B. 	 THE CIRCUIT COURT ERRED BY RULING THAT THE MERE REFERENCES TO "ANY 

COURT OF COMPETENT JURISDICTION" OR "A CIVIL ACTION" IN OTHER PROVISIONS 

OF A CONTRACT WILL INVALIDATE AN OTHERWISE CLEAR AND UNAMBIGUOUS 

ARBITRATION PROVISION IN THAT SAME CONTRACT. 

The Federal Arbitration Act [ « FAA"] provides: 

[A] written provision in . . . a contract evidencing a transaction involving 
commerce to settle by arbitration a controversy thereafter arising out of such 
contract or transaction ... shall be valid, irrevocable, and enforceable, save upon 
such grounds as exist in law or in equity for the revocation of any contract.26 

Recently, in Syllabus Points 3 through 7 of Salem International University) LLC v. Bates, 

238 W. Va. 229, 793 S.E.2d 879 (2016), this Court set forth the standards which govern the 

standards for application of this provision of the FAA: 

3. « [T]he trial court may rely on general principles of state contract law in 
determining the enforceability of the arbitration clause." Syi. pt. 4, in part, State 
ex. Richmond Am. Homes of W. Va. v. Sanders, 228 W. Va. 125, 717 S.E.2d 909 
(2011). 

4. "The mere fact that parties do not agree to the construction of a contract 
does not render it ambiguous. The question as to whether a contract is ambiguous 
is a question of law to be determined by the court." Syi. pt. 1, Berkeley Co. Pub. 
Servo Dist. v. Vz'tro Corp. 152 W. Va. 252, 162 S.E.2d 189 (1968). 

5. "Contract language is considered ambiguous where an agreement's terms 
are inconsistent on their face or where the phraseology can support reasonable 
differences of opinion as to the meaning of words employed and obligations 
undertaken." SyI. pt. 6, State ex rei. Frazier & Oxley v. Cummings, 212 W. Va. 275, 
569 S.E.2d 796 (2002). . 

6. "The term 'ambiguity' is defined as language reasonably susceptible of 
two different meanings or language of such doubtful meaning that reasonable 

26 9 U.S.C. § 2. It has been noted that, "It is presumed that an arbitration provision in a written 
contract was bargained for and that arbitration was intended to be the exclusive means of resolving 
disputes under the contract. Thus, when parties to a contract agree to arbitrate disputes under the 
contract, such provision is binding and enforceable." F. Cleckley, R. Davis & L. Palmer, LITIGATION 

HANDBOOK ON WEST VIRGINIA RULES OF CIVIL PROCEDURE 4TH at § 8(c)[2][c][xiii] (20l2)[Footnotes 
omitted] 
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minds might be uncertain or disagree as to its meaning.)) SyI. pt. 4, Estate of 
Tawneyv. Columbia Nat. Res., 219 W. Va. 266,633 S.E.2d 22 (2006). 

7. "In determining whether or not the parties to a collective bargaining 
agreement have agreed to submit a particular dispute to arbitration, it must be 
recognized that there is a presumption favoring arbitration, and this presumption 
may be rebutted only where it can be said with positive assurance that the 
arbitration clause is not susceptible of an interpretation that covers the asserted 
dispute." Syi. pt. 1, Local Div. No. 812 v. Transit Auth., 179 W. Va. 31, 365 S.E.2d 
76 (1987). 

Here, the language of the arbitration agreement between the parties could not be clearer: 

ARBITRATION. In the event of a disagreement between Lessor and Lessee 
concerning this Lease, performance thereunder, or damages caused by Lessee's 
operations, the resolution of all such disputes shall be determined by 
arbitration in accordance with the rules of the American Arbitration 
Association. All fees and costs associated with the arbitration shall be borne 
equally by Lessor and Lessee.27 

Accordingly, in order to extricate themselves from their plain agreement to arbitrate any 

disputes arising from the Lease, Respondents went outside the provisions of the arbitration 

clause to find language in an effort to cast doubt on whether they had not agreed to resolve all 

disputes arising under the Lease to be arbitrated. This Court, however, as well as other courts, 

has rejected similar efforts. 

In Salem, supra at 238 W. Va. at 233-236, 793 S.E.2d at 883-886, for example, which 

Respondents make no effort to distinguish in their brief,"8 this Court reversed a circuit court 

ruling that "while the [arbitration] agreement's language implies a class action litigation waiver, 

the language is ambiguous," stating as follows: 

Upon application of the above principles to the arbitration agreement in this case, 
we find that the agreement is not ambiguous. The arbitration agreement requires 

27 [APP 22] [Emphasis supplied] 


28 Indeed, Respondents do not even cite Salem in their appellate brief. Brief of Respondents at ii
111. 
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that claims be submitted for" individual" arbitration. In addition, it provides that 
"the arbitrator shall have no authority to arbitrate claims on a class action basis," 
and that claims "may not be joined or consolidated with claims brought by any 
other person." This language plainly indicates that the respondents are precluded 
from bringing a class action against Salem. Further, we find it significant that the 
clause regarding the arbitrator having no authority to arbitrate claims on a class 
action basis appears in the same sentence as the clause prohibiting claims from 
being joined or consolidated. In addition, the requirement of individual arbitration 
when read together with the statement regarding the arbitrator having no 
authority to arbitrate claims on a class action basis and the prohibition on joining 
and consolidating claims clearly demonstrate a waiver of the right to bring class 
action litigation. Accordingly, we find that the arbitration agreement acts as a class 
action litigation waiver barring the respondents from seeking judicial relief as a 
class. 

In other words, merely because the arbitration agreement could have been more explicit in its 

exclusion of class action litigation and the students disputed the university's interpretation of the 

language in that agreement was insufficient to render the arbitration provision too ambiguous. 

Similarly, in Evans v. Bayles, 237 W. Va. 269, 273-274, 787 S.E.2d 540, 544-545 (2016), 

again which Respondents do not address in their appellate brief/9 this Court recently reversed a 

circuit court ruling that the absence of a signature on a brokerage agreement created an ambiguity 

that invalidated the agreement's arbitration provision as follows: 

We now tum to the issue of whether the absence of a separate signature on the 
Brokerage Agreement creates an ambiguity that invalidates the arbitration clause 
set forth therein .... [I]n the case at bar, the decedent signed the IRA Application, 
expressly acknowledging he had received and read the Brokerage Agreement with 
its arbitration clause; had consented to all of its terms and conditions ((with full 
knowledge and understanding of the information" contained in the Agreement; 
and had received the predispute arbitration clause. 

Based on the foregoing analysis, we find the circuit court erred by invalidating the 
arbitration clause based on the absence of a signature on the Brokerage Agreement 
for the IRA account (number 264133). 

29Id. 
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In other words, mindful of the rule that courts should read contractual "provisions to avoid 

ambiguities and not torture the language to create them, ))30 this Court held that the absence of a 

signature on a separate agreement incorporated by reference into an agreement that was signed 

created no ambiguity supporting invalidation of an otherwise clear and unambiguous arbitration 

proVIsIon. 

As previously noted, the decision in Richmond Homes is not contrary to this principle: 

The arbitration provision-Section 21 of the Purchase Agreement-contained a 
subsection on mediation that Richmond argued was "part and parcel" of the 
arbitration provision. In five places, the mediation provision makes reference to 
the possibility of the parties bringing a "court action," "civil action," or 
relying upon the discretion of a "judge." The circuit court found that these 
repeated references to "court action" suggested that the plaintiffs "retain the 
ability to vindicate their claims in court," and created an ambiguity with regard to 
arbitration ....31 

In other words, there were multiple references to civil litigation within the arbitration provision 

itself that were inconsistent with the argument that the parties had agreed to resolve their 

disputes under their contract solely by arbitration: 

We have examined Section 21 of Richmond's Purchase Agreement and the circuit 
court's interpretation of that section, and the circuit court's finding of ambiguity 
was correct. Section 21 states that the parties must (1) seek to mediate their claims 
"before resorting to ... court action;)) (2) must sign a document limiting the 
admissibility in "any civil action" of any statements or evidence used in 
mediation; and (3) says that if a party "commences an arbitration or court action" 
without first seeking mediation, then (4) "in the discretion of the ... judge,)) the 
party cannot recover attorney fees even if they would otherwise be available (5) 
"in any such ... court action.)) The paragraph plainly intimates at least five times 
that a plaintiff retains the right to bring a civil action in a courtroom before a judge, 
and absolutely muddles the language that follows stating that the plaintiff is 
barred from bringing a civil action and must only pursue a remedy before an 
arbitrator.32 

30 Paynev. Weston, 195 W. Va. 50Z, 507, 466 S.E.Zd 161, 166 (1995). 


31 Richmond Homes, supra at 131, 717 S.E.Zd at 916 [Emphasis supplied] 


32 Id. at 140, 717 S.E.zd at 924 [Emphasis supplied] 
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Again, in the case sub judice, the arbitration provision could not be clearer: 

ARBITRATION. In the event of a disagreement between Lessor and Lessee 
concerning this Lease, performance thereunder, or damages caused by Lessee's 
operations, the resolution of all such disputes shall be determined by 
arbitration in accordance with the rules of the American Arbitration 
Association. All fees and costs associated with the arbitration shall be borne 
equally by Lessor and Lessee.3] 

"As a matter of substantive federal arbitration law," the United States Supreme Court 

has held, "an arbitration provision is severable from the rest of the remainder of the contract.)))4 

Accordingly, a court may not "look beyond the four comers of the Arbitration Provision," as the 

Circuit Court did in the instant case, "to find ambiguity.))35 

As noted in Petitioner's opening brief, Judge Stamp ruled in Dytko~ supra, which 

Respondents have finally acknowledged in their brief/6 that the very same lease provisions which 

are at issue in this case, involving the very same attorneys representing Respondents,37 created no 

ambiguity regarding application of a clear and unambiguous arbitration provision. 

33 [APP 22] [Emphasis supplied] 

34 Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445 (2006). 

35 Zawada v. Uber Technologies) Inc., 2016 WL 7439198 (E.D. Mich.) (quoting Sena v. Uber 
Technologies Incorporated, 2016 WL 1376445 at *4 (D. Ariz). 

36 Brief of Respondents at 14-15. 

37 Respondents' counsel attempt to excuse their failure to bring the Dytko decision to the attention 
of the Circuit Court despite its resolving identical legal arguments made regarding identical arbitration 
and contractual provisions, by arguing that (1) they have an obligation to zealously represent their clients 
and (2) Judge Stamp's decision was not "binding law from a higher court," [Brief of Respondents at 14 
n.6] [Emphasis in original], but as officers of the Court, Petitioner suggests that the Circuit Court would 
have benefitted from the knowledge that Judge Stamp had previously and recently rejected identical legal 
arguments made regarding identical arbitration and contractual provisions. 
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The lease in Dytko was executed in November 2008, the month before the Lease 

executed in this case.38 As in this case, the Dytko plaintiffs filed similar claims based upon an 

allegation that they had not received royalty payments they should have rece~ved under their 

lease.39 The arbitration provision in Dytko and the arbitration in the instant case are identical: 

Dytko Lease Long Lease 

ARBITRATION: In the event of a disagreement ARBITRATION. In the event of a disagreement 
between Lessor and Lessee concerning this Lease, between Lessor and Lessee concerning this Lease, 
performance thereunder, or damages caused by performance thereunder, or damages caused by 
Lessee's operations, the resolution of all such Lessee's operations, the resolution of all such 
disputes shall be determined by arbitration in disputes shall be determined by arbitration in 
accordance with the rules of the American accordance with the rules of the American 
Arbitration Association. All fees and costs Arbitration Association. All fees and costs 
associated with the arbitration shall be borne associated with the arbitration shall be borne 
equally be Lessor and Lessee.-Io equally by Lessor and Lessee. 41 

Confronted with identical language clearly and unambiguously committing any dispute 

between the parties to arbitration, the Dytko plaintiffs, again with the same attorneys representing 

Respondents in this case, made the very same ambiguity argument arising from the very same 

severability and limitation offorfeiture clauses: 

The plaintiffs argue that the ambiguity of the arbitration clause arises as a result of 
the language found in the severability clause and the limitation of forfeiture clause. 
The plaintiffs argue that these two clauses, which make references to a "court of 
competent jurisdiction" and to a "civil action," cause confusion and ambiguity as 

38 Dytko, supra at *1. 

39 Id. at *1 ("The plaintiffs, however, also alleged that the lease should be declared void because 
the defendant breached the agreement by incorrectly paying royalty payments to Brian Dytko. Further, 
the plaintiffs collectively asserted claims for private nuisance, negligence, and intentional tort based on the 
defendant's operations on the land subject to the lease. "). 

40 Id. at *2. 

41 [APP 22] 
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to whether or not a lessor actually has the right to proceed with a civil action in 
court, rather than through arbitration.42 

With respect to this argument, embraced by the Circuit Court In this case, Judge Stamp 

succinctly stated, "This Court disagrees. "43 

First, Judge Stamp correctly set forth the standards for determining whether ambiguity is 

sufficient to invalidate an arbitration provision: 

Under West Virginia law, contract language is considered ambiguous "when it is 
reasonably susceptible to more than one meaning in light of the surrounding 
circumstances and after applying the established rules of construction." Williams 
v. Precision Coil) Inc., 458 S.E.2d 327, 342 n. 23 (W. Va. 1995). Courts "should 
read [contract] provisions to avoid ambiguities and not torture the language to 
create them." Payne v. Weston, 466 S.E.2d 161, 166 (W. Va. 1995). As such, 

42 Dytko, supra at *3. Judge Stamp further noted: 

Federal policy generally takes a liberal stance in favor of enforcement of contractual 
arbitration clauses. See Adkins, 303 F.3d at 500. When determining whether an issue is 
arbitrable pursuant to a contractual provision, courts are required to "resolve 'any doubts 
concerning the scope of arbitrable issues ... in favor of arbitration. ' Hill v. PeopleSoft 
USA) Inc., 412 F.3d 540, 543 (4th Cir. 2005) (quoting Moses H Cone Mem'l Hosp. v. 
Mercury Constr. Corp., 460 U.S. 1, 24--25 (1983». 

Id. at *2; see also United Stee~ Paper and Forestry) Rubber) Mfg.) Energy) Allied Indus. and Service Workers 
Intern. Union v. TriMas Corp., 531 F.3d 531,536 (7th Cir. 2008) (when an arbitration agreement contains a 
broad arbitration provision, "there is a presumption in favor of arbitrability," and" [a]ny ambiguities as to 
the scope of the arbitration clause are resolved in favor of arbitration. ")[Citations omitted]; Sweet Dreams 
Unlimited., Inc. v. Dial-A-Mattress Intern.) Ltd., 1 F.3d 639,642 (7th Cir. 1993) (stating that courts should 
"[b]ear[ ] in mind the Supreme Court's instruction that 'any doubt concerning the scope of arbitrable 
issues should be resolved in favor of arbitration' ")[Citation omitted]; DCK North America) LLC v. Burns 
and Roe Services Corp., 2016 WL 6441574 at *7 (W.D. Pa.) ("Although the plain language of a contract 
always controls, any ambiguities regarding the scope of arbitrable issues should be resolved in favor of 
arbitration.... In other words, the strong presumption in favor of arbitration applies 'unless a court can 
state with positive assurance that [the] dispute was not meant to be arbitrated."')[Citations omitted]; 
Bailey v. HealthSouth Corporation, 2017 WL 664445 (E.D. Tex.) ("The presumption of arbitrability 
requires this Court to resolve any ambiguities as to the scope of the arbitration agreement in favor of 
arbitration. ")(citation omitted); Local 82'0 Int'l Bhd. ofElec. Workers) AFL-CIO v. Verizon New Jersey) 
Inc., 458 F.3d 305, 311 (3d Cir. 2006) ("If the arbitration clause is clearly broad or ambiguous, we will 
apply the presumption of arbitrability. ")j F. Cleckley, R. Davis, & L. Palmer, LITIGATION HANDBOOK ON 

WEST VIRGINIA RULES OF CIVIL PROCEDURE 4TH at § 12(b)(1)[6][a] (2012) ("The law favors arbitration 
and every reasonable intendment should be indulged in support of an arbitration agreement. ")[Footnote 
omitted]. 

43Id. 
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ambiguity does not result merely because the parties do not agree to the 
construction of the contract. Lee v. Lee, 721 S.E.2d 53, 56 CW. Va. 2011). Instead, 
the question as to whether a contract is ambiguous is a question of law to be 
determined by the courts. Pilling v. Nationwide Mut. Fire Ins. Co., 500 S.E.2d 870, 
872 (W. Va. 1997).44 

Second, correctly applying these standards, Judge Stamp rejected the argument that 

references to a "court of competent jurisdiction" and to a "civil action" in separate lease 

provisions rendered ambiguous an otherwise clear and unambiguous arbitration provision: 

Initially, this Court notes that the arbitration clause itself is clear and 
unambiguous. This fact is not contested by the plaintiffs. The clause states that 
"[i]n the event of a disagreement between Lessor and Lessee concerning this 
Lease, performance thereunder, or damages caused by Lessee's operations, the 
resolution of all such disputes shall be determined by arbitration." This directive 
is clear and leaves no doubt concerning the setting of such disputes or the types of 
disputes that must be arbitrated. 

The language of the severability and limitation of forfeiture clauses does not alter 
this Court's finding that the lease is clear and unambiguous concerning the parties 
duty to arbitrate. First, as to the severability clause, its reference to a court of 
competent jurisdiCtion holding a provision of the lease "invalid, void, or 
unenforceable" does not render the arbitration clause's directive concerning 
arbitration ambiguous. As stated above, the arbitration clause makes clear that the 
parties' disputes concerning the lease are subject to arbitration and, therefore, 
must be brought in that forum. The severability clause does not provide any rights 
to either party concerning the forum in which they may bring their disputes. As 
such, the mere reference to a court of competent jurisdiction does not render the 
arbitration clause's directive that disputes must be decided in arbitration 
susceptible to any different meaning. Therefore, this Court finds that the 
arbitration clause is not ambiguous based on the language of the severability 
clause. 

This Court further finds that the language of the limitation offorfeiture clause also 
does not render the arbitration clause ambiguous. The plaintiffs assert that 
because it refers to a (( civil action," such phrase causes the arbitration clause to be 
ambiguous. The entirety of the phrase in the limitation of forfeiture clause 
referencing a possible civil action states "civil action or proceeding[.]" Therefore, 
it clearly references the possibility of a proceeding rather than a civil action and 
never states that a civil action would be the correct forum. The arbitration clause 
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itself makes it clear what the correct forum would be for any possible action 
concerning forfeiture. Thus, after reading all of the clauses in conjunction with 
one another, this Court finds that the arbitration clause is not rendered ambiguous 
based on either the limitation of forfeiture provision or the severability provision. 
See Legg v. Johnson) Simmerman & Broughton) L.C., 576 S.E.2d 532,537 (W. Va. 
2002) (" 'The meaning of a word is to be considered in the context in which it is 
employed. The meaning of a word thus is to be ascertained from a reading of the 
entire contract, rather than from a consideration of that one word alone .... ''') 
(quoting 17A c.J.S. Contracts § 318 (1999)).45 

Similarly, Judge Stamp rejected the very same arguments under Richmond Homes that 

were advanced by Respondents in this case and adopted by the Circuit Court: 

The plaintiffs argue that this case is similar to that of State ex reI. Richmond 
American Homes of West Virginia p. Sanders, 717 S .E.2d 909 (W. Va. 2011), and 
based on the court's finding in that case, the arbitration clause at issue should be 
deemed ambiguous and unenforceable. In Richmond American, the arbitration 
section in that action also contained a mediation clause. The mediation clause 
stated that the parties were required to mediate their claims prior to instituting a 
civil action and repeatedly referred to the parties' right to bring a civil action. In 
the same section of the contract, however, the arbitration clause stated that the 
plaintiffs were barred from bringing a civil action. The court found that this 
continued reference to a right to bring a civil action rendered the arbitration clause 
that followed ambiguous. In this action, the severability and forfeiture clause is 
separate and distinct from the arbitration provision. Further, neither clause at 
issue directs the plaintiffs that they have a right to file a civil action. Accordingly, 
this Court finds that the contract at issue in Richmond American is distinguishable 
from the lease involved in this action, and, thus, the finding in Richmond American 
is not applicable to this action.46 

As noted in Petitioner's opening appellate brief, other West Virginia federal courts have 

applied an analysis similar to the one employed byJudge Stamp. 

For example, in U.S. ex reI. TBI Investments) Inc. P. BrooAlexa" LLC, 119 F. Supp. 3d 512, 

537 (S.D. W. Va. 2015), which again Respondents make no effort to distinguish or even cite in 

45 Id. at *3-4. 

46 Id. at *3-4. 
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their appellate brief,47 Judge Johnston rejected an argument, predicated upon this Court's 

decision in Richmond Homes, that a reference to "litigation in any court having jurisdiction" 

rendered an otherwise clear and unambiguous arbitration provision invalid, stating as follows: 

The Court finds that the ADR Clause is not ambiguous. The ADR Clause 
provides a sequential process that begins with negotiation and mediation, moves 
to arbitration, and, if the previous steps are unsuccessful, ends with "litigation in 
any court having jurisdiction thereof." (ECF NO.7, Ex. A, art. XVI; id., Ex. B, art. 
XVI.) As such, there are not multiple permissible interpretations of the ADR 
Clause and the available options for each party are clearly provided. 

The Court also finds that Sanders is distinguishable. In Sanders, the Supreme 
Court of Appeals of West Virginia found that an arbitration provision was 
ambiguous because "[t]he paragraph plainly intimate[d] at least five times that a 
plaintiff retain[ ed] the right to bring a civil action in a courtroom before a judge, 
and absolutely muddle [ d] the language that follow [ ed] stating that the plaintiff 
[was] barred from bringing a civil action and must only pursue a remedy before an 
arbitrator." 717 S.E.2d at 924. Thus, each party's available remedies were not 
clearly delineated. See id. 

There is no such ambiguity in this case. The ADR Clause provides the dispute
resolution steps available to the parties in a sequential order, without any potential 
question as to whether a party may pursue litigation before pursuing the earlier 
processes. (See ECF No; 7, Ex. A, art. XVI; id., Ex. B, art. XVI.) While Plaintiff 
may now disagree with the parties' agreed-upon dispute-resolution sequence, that 
disagreement does not inject ambiguity into an otherwise clear contractual clause. 
See, e.g., Dytko, 2014 WL 2440496, at *3. The Court therefore finds that the 
ADR Clause is not ambiguous. 

Similarly in Bird v. Turner, 2015 WL 5168575 at *6 (N.D. W. Va.),48 which again 

Respondents do not cite or make any effort to distinguish in their appellate brief, the court held: 

This case is distinguishable from Richmond Homes in that the "no automatic 
forfeiture," "force majeure," and "severability" provisions do not "plainly 
intimate[ ] . .. that the plaintifl1 s] retain[ ] the right to bring a civil action." Id. 
Rather, these provisions do not provide any rights to either party concerning the 
forum in which they may bring their disputes. First, the "no automatic forfeiture" 
provision expressly limits the plaintiffs' right to bring a civil forfeiture action, and 

47 Brief of Respondents at ii-iii. 


48Id. 
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as a negative statement of rights does not imply a right to seek a civil action for 
forfeiture of the lease. Second, the "force majeure" provision simply references 
"orders" without implying that such orders issue from a court. Third, the 
"severability" provision simply contemplates a court's invalidation of a single 
provision (for example the arbitration agreement), without mentioning how the 
court came to do so. In short, none of these provisions imply the availability of a 
civil action in light of the "all disputes" language in the arbitration agreement. 

In any event, Judge Stamp's decision in Dytko, similar to that of other federal courts in 

West Virginia presented with similar arguments,49 is sound and should be adopted by this Court.50 

As this Court most recently reiterated in Syllabus Point 4 of Citizens Telecommunications, "It is 

not the right or province of a court to alter, pervert or destroy the clear meaning and intent of the 

parties as expressed in unambiguous language in their written contract or to make a new or 

different contract for them," which is what the Circuit Court in this case did at Respondents' 

behest. 

IV. CONCLUSION 

WHEREFORE, Petitioner, SWN Production Company, LLC, requests that this Court 

REVERSE the order of the Circuit Court ofMarshall County and REMAND with directions that 

the claims by Respondents, Richard E. Long and Mary D. Long, be referred to arbitration. 

49 See Note 45, infra. 

50 In their brief, although making absolutely no effort to distinguish Salem, Evans, TBI Investments, 
or Bird, Respondents argue that Dytko is distinguishable because, "The plaintiff in Dytko was actively 
engaged in negotiations with the defendant," but Respondents cite nothing in either the record to Judge 
Stamp's decision to support this statement and, moreover, this argument was never presented to the 
Circuit Court. Brief of Respondents at 14. Moreover, as this Court very recently noted in Employee 
Resource Group, supra at *4: (( Ms. Harless' 'bald assertions that the arbitration agreement is procedurally 
unconscionable because the agreement was not subject to negotiation and because she ... had no other 
(( meaningful alternatives available to her" other than to sign' the agreement 'are simply not sufficient.' 
GameStop, 232 W. Va. at 578,753 S.E.2d at 76." 
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