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IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 

RICHARD E. LONG arid ( ~;' J i 
MARY D. LONG, 

Plaintiffs, 

v. Civil Action No. 16-C-6? 
Judge David Hummel 

CHESAPEAKE APPALACHIA, LLC, 
SWN PRODUCTION COMPANY, LLC, and 
ALL RESOURCES, LLC, 

Defendants. 

Order Denying Defendant SWN Production 
Company. LLC's Motion to Compel Arbitration and Disaliss 

On or abouf July 1"9, 2016, the parties carne on for a hearing on Defendant SWN 

Production Company, LLC's Motion to Compel Arbitration and to Dismis:~. Defendant 

Chesapeake Appalachia, LLC previously filed a Notice of Joinder in SWN's motion. The 

Plaintiffs filed a timely response to the Defendant's Motion and Defendant SWN filed a reply 

in further support. The Court has fully considered the written briefings and oral arguments 

presented by the parties as well as con~ucted its own legal. research. Upon cor.lsideration of 

the issues the Court makes the following findings of fact and conclusions of hiw. 

1. 	 Plaintiffs Richard E. Long and Mary D. Long own mineral rights in Union 

District, Marshall County, West Virginia. 

2. 	 On or about December 15,2008 the Plaintiffs entered into a "paid up oil and gas 

lease" with Defendant ALL Resources for the mineral rights that they own. 
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3. 	 The Plaintiffs, in this case, allege that they were not paid the financial 

consideration they believe they were entitled to in exchange for executing the lease 

agreement. 

4. 	 The subject lease agreement has changed hands from Defendant ALL Resources to 

Defendant Chesapeake Appalachia, LLC and now to Defendant SWN Production 

Company through various assignment agreements. 

5. 	 The subject lease agreement includes the following language: 

In the event of a disagreement between Lessor and Lessee concerning this Lease, 
performance thereunder, or damage caused by Lessee's operations, the resolution 
of all such damages shall be determined by arbitration in accordance with the rules 
of the American Arbitration Association. All fees and costs associated with the 
arbitration shall be borne equally by Lessor and Lessee. 

6. 	 Defendant SWN, joined by Defendant Chesapeake, asserts that the language cited 

above requires the Plaintiffs to proceed with any disputes asserted in their 

complaint in arbitration and that those claims cannot be pursued in this Court. 

7. 	 The Plaintiffs argue that the arbitration provision is ambiguous, lacking assent and 

unenforceable as two provisions within the lease agreement specifi.;ally mention 

"court[s] of competent jurisdiction" and "civil action[s)" in confU5ion with the 

alleged arbitration clause. 

8. 	 The subject lease includes the following language cited by the Plaintiffs: 

SEVERABILITY. This Lease is intended to be in confonnity with all laws, rules, 
regulations and orders and interpreted as such. If any provision of this Lease is 
held invalid or unenforceable by any court of competent jurisdict.=on. the other 
provisions of this Agreement will remain in full force and effect. Any provision of 
this Agreement held invalid or unenforceable only in part or degree will remain in 
full force and effect to the extent not held invalid or unenforceable. (Italics added.) 

(8) LIMITATION OF FORFEITURE: This Lease shall never be subject to a civil 
action or proceeding to enforce a claim of termination, cancellation, expiration or 
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forfeiture due to any action or inaction by the Lessee, including but ~10t limited to 
making any prescribed payments authorized under the tenns of this Lease, unless 
the Lessee has received written notice of Lessor's demand and then!after fails or 
refuses to satisfy or provide justification responding to Lessor's dem;md within 60 
days from the receipt of such notice. If Lessee timely responds to Lessor's 
demand but in good faith disagrees with Lessor's position and ~ets forth the 
reasons therefore, such a response shall be deemed to satisfy this provision, this 
Lease shall continue in full force and effect and no further damages (or other 
claims for relief) will accrue in Lessor's favor during the pendency d the dispute, 
other than claims for payments that may be due under the tenns of this Lease. 
(Italics added.) 

9. 	 The Federal Arbitration Act (FAA) was not enacted to force parties into 

arbitration, but to enforce parties' voluntarily entered agreement:; to arbitrate 

certain specified duties. "Arbitration is simply a matter of contract between 

parties; it is a way to resolve disputes-but only those disputes-that the parties 

have agreed to submit to arbitration." First Options of Chicago, Inc. v. Kaplan, 

514 U.S. 938, 943, 115 S. Ct. 1920, 1924, (1995); see also, AT & T Technologies. 

Inc. v. Communications Workers ofAm., 475 U.S. 643, 648-649, 106 S. Ct. 1415 

(1986) ("[A]rbitration is a matter of contract and a party cannot be required to 

submit to arbitration any dispute which he has not so agreed to submit. ... This 

axiom recognizes the fact that arbitrators derive their authority to re~:olve disputes 

only because the parties have agreed in advance to submit such grievances to 

arbitration." (internal citations omitted)). 

10. It follows that the burden is on the party seeking to compel arbitration to prove that 

a valid agreement to arbitrate was fonned. See, e.g., Mendez \I. Puerto Rican Int'[ 

Companies. Inc., 553 F.3d 709 (3d Cir. 2009); Spaces, Inc. \I. RPC Software, Inc., 

2007 WL 675505 (D. Kan. Mar. 1, 2007) (party seeking to compel arbitration 

"bears the initial summary-judgment-like burden of establishing that it is entitled 

3 



to arbitration"; competing affidavits on issue of whether partif:s agreed to 

arbitration created a genuine issue of material fact). 

11. The question of whether an agreement to arbitrate ever was formed is for the court 

to decide, not the arbitrator; if there never was an agreement to arbitrate, there is 

no right to force the matter before an arbitrator. See, Will-Drill Res., Inc. v. 

Samson Res. Co., 352 F.3d 211, 215, 220 (5th Cir. 2003); Stephens v. TES 

Franchising, 2002 WL 1608281 (D. Conn. July 10, 2002) (court uses ordinary 

contract law to interpret ambiguity concerning whether contract actually requires 

arbitration). 

12. Arbitration is a matter of contract, and a party cannot be required to arbitrate a 

dispute that it has not agreed to arbitrate. "Under the Federal Arbi1ration Act, 9 

U.S.C. § 2, parties are only bound to arbitrate those issues that by clear and 

unmistakable writing they have agreed to arbitrate. An agreement to arbitrate will 

not be extended by construction or implication." Syl. pt. 10, Brown \I. Genesis 

Healthcare Corp., 228 W.Va. 646, 724 S.E.2d 250 (2011) ("Brown 1 "), overruled 

on other grounds by Marmet Health Care Crr., Inc. v. Brown, 132 S.Ct. 1201, 182 

L.Ed.2d 42 (2012) (per curiam). 

13. Under the Federal Arbitration Act, 9 U.S.C. § 2, there are two prert:quisites for a 

delegation provision to be effective. First, the language of the delegation provision 

must reflect a clear and unmistakable intent by the parties to delegate state contract 

law questions about the validity, revocability, or enforceability of the arbitration 

agreement to an arbitrator. Second, the delegation provision must itself not be 

invalid, revocable or unenforceable under state contract law. Schmacher Homes of 
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Circleville, Inc. v. Spencer 235 W.Va. 335, SyJ. Pt. 7 (2015) (overruled on other 

grounds). 

14. "Under the Federal Arbitration Act, 9 U.S.c. § 2, and the doctrine o:f severability, 

only if a party to a contract explicitly challenges the enforceability of an arbitration 

clause within the contract, as opposed to generally challenging the contract as a 

whole, is a trial court permitted to consider the challenge to the arbitration clause. 

However, the trial court may rely on general principles of state cc·ntract law in 

determining the enforceability of the arbitration clause. If necessary, the trial court 

may consider the context of the arbitration clause within the four corners of the 

contract, or consider any extrinsic evidence detailing the formation and use of the 

contract." Syllabus Point 4, State ex reI. Richmond American Homes of West 

Virginia, Inc. v. Sanders, 228 W.Va. 125, 717 S.E.2d 909 (2011)(emphasis 

added). 

15. 	 The Supreme Court of Appeals recently reaffirmed its commitment to the rule 

from Richmond American Homes in the Schmacher Homes decision: "[A] the trial 

court may rely on general principles of state contract law in de1:ermining the 

enforceability of the arbitration clause. If necessary, the trial court may consider 

the context of the arbitration clause within the four corners of th,~ contract, or 

consider any extrinsic evidence detailing the formation and use of the contract. In 

other words, in determining if the severed arbitration clause is enforceable under 

generic principles of contract law, the trial court can look at other parts of the 

contract that relate to, support, or are otherwise entangled with the! operation of 

the arbitration clause." Id. at 342 (emphasis added). 
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16. The West Virginia Supreme Court has reaffinned the long held position that 

"[u]nder the Federal Arbitration Act, 9 U.S.C. § 2, parties are only bound to 

arbitrate those issues that by clear and unmistakable writing they have agreed to 

arbitrate." Syl. Pt. 1, in part, State ex rei. U-Haul Co. ofWest Virginia v. Zakib, et 

al., 232 W.Va. 432, (2013) (Empasis added.) "[T]o be valid, im arbitration 

agreement must conform to the rules governing contracts[.J" [d. at 439. (Citing 

SER AMFM, LLC, v. King, 230 W.Va. 471, 478, 740 S.E.2d 66, 73 (2013). 

Mutual assent is a key element to a contract and absent that assent, an "Arbitration 

Agreement is invalid." Id. 

o 
17. The Plaintiffs, here, ~their pleadings are making a specific challenge to the 

, arbitration clause itselt1pposed to the contract as a whole. They ask the Court to 

hold the arbitration clause to be invalid due to an ambiguity that e:<ist when the 

arbitration clause is read in context with other provisions of the lease agreement, 

pursuant to Richmond American Homes. 

18. Upon its review of the lease language cited by the Defendant and by the Plaintiffs, 

the Court has determined that the lease language regarding arbitration is indeed 

ambiguous. 

19. To be clear, the Plaintiffs have not argued that the entire lease is invalid, 

therefore the arbitration clause is invalid. The Plaintiffs' underlying case may 

make that allegation, but the challenge to the arbitration clause does not. The 

challenge to the arbitration provision is limited to the issues of ambiguity and 

assent. 
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20. The 	 references to "courts of competent jurisdiction" and "cwil actions" 

demonstrate ambiguity as to the ability to proceed with disputes in the civil court 

system as opposed to arbitration. 

21. An "ambiguous contract provision, 'especially those hav[ing] the qualities of a 

contract of adhesion,' are to be construed against the drafter[.]" SER Richmond 

American Homes at FN 61 (citing, Auber v. Jellen, 196 W.Va. 168,469 S.E.3d 

104 (1996» 

22. The ambiguous contract language at issue here much like the ambiguous language 

in Richmond American Homes demonstrates a failure of clear and unmistakable 

assent as to the issue of arbitration. 

WHEREFORE, the Court DENIES the Defendant's Motion to Compd Arbitration 

and Dismiss. 

----==--__', 2016. 

Prepared by: 
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Je my . McGraw #10325 
BORDAS & BORDAS, PLLC 
1358 National Road 
Wheeling, WV 26003 
(304) 242-8410 
Counsel/or Plaintiffs 
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