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INTRODUCTION 


This appeal involves an attempt to invalidate aguily plea years after the defendant has 

been released from custody based on an alleged failure of counsel to provide advice about 

immigration consequences. The Petitioner here, Orville Hutton, has not satisfied the 

requirements for coram nobis relief. As an initial matter, Mr. Hutton was informed that he had a 

potentially meritorious claim for ineffective assistance of counsel years before he was released 

from custody. Although he was not informed of the specific legal basis that underlies this claim, 

reasonable diligence required that Mr. Hutton take some steps to pursue relief. But more 

importantly, the ineffective assistance of counsel claim here is meritless. Mr. Hutton's trial 

counsel conducted a reasonable investigation to try to ascertain his immigration status. But trial 

counsel's investigation, and any advice that might have followed, was frustrated by Mr. Hutton's 

evasive responses. Moreover, Mr. Hutton was facing overwhelming evidence on multiple 

charges. Because there was no reasonable prospect that he could have avoided a conviction ifhe 

had gone to trial and he received substantial benefits by pleading guilty, Mr. Hutton cannot show 

that it would have been rational to proceed to trial. 

STATEMENT OF THE CASE 

I. Orville Michael Garth Hutton (also known as Mykal G. Rosyth) is a Jamaican national 

and a citizen of Jamaica, who has spent nearly his entire life in the United States. App. Vol II at 

484. On January 21, 2009, officers responded to a report of an incident of domestic violence 

between Mr. Hutton and Tamara Knox, who lived with Mr. Hutton and was the mother of his 

child. App. Vol. I at 116. When officers reached Ms. Knox, she had a hard time standing and 

her breathing was labored. App. Vol I at 117. She reported that she had been injured when Mr. 



Hutton attacked her on January 12. ld. Ms. Knox was taken to the hospital for treatment, App. 

Vol. I at 118, and Mr. Hutton was arrested, App. Vol. II at 606. 

A criminal complaint was filed against Mr. Hutton for domestic battery. App. Vol. I at 

44. The complaint recounted that Ms. Knox had reported that Mr. Hutton had choked her, 

picked her up by the neck, thrown her into a wall, stomped on her left side, and punched her in 

the face repeatedly. ld. The complaint also recounted that she had almost passed out during the 

attack. ld. 

Less than a week after officers responded to Mr. Hutton's home, Ms. Knox was awarded 

a protective order. App. Vol. I at 120. During the hearing on the protective order, Ms. Knox 

recounted that Mr. Hutton had attacked her and also sexually assaulted her between January 12 

and January 21. App. Vol. I at 107-115. Jennifer Gray, a child protective services worker with 

the West Virginia Department of Health and Human Services, reported that Ms. Knox had been 

in very poor condition on January 21,2009. App. Vol. I at 117-18. During this hearing, Mr. 

Hutton acknowledged that "most of the things" in the criminal complaint "were correct." App. 

Vol. I at 119. I 

II. A Harrison County Grand Jury returned a four-count indictment against Mr. Hutton. 

App. Vol. II at 598-99. The indictment alleged one count of malicious assault and three counts 

of sexual assault in the second degree. App. Vol. II at 598-99. 

Represented by counsel, Mr. Hutton entered a guilty plea to the lesser included felony of 

unlawful wounding on May 21, 2010. At his plea colloquy, Mr. Hutton affirmed that his 

attorney, Thomas Dyer, had answered all of his questions. App. Vol. II at 532. Mr. Hutton also 

The facts in this paragraph come from an unofficial transcript of the hearing. App. Vol. I at 
107-128. During proceedings below, Mr. Hutton objected that the transcript did not accurately 
reflect his statements. App. Vol. III at 28-29. But the recording of the hearing was not included 
with the appendix. App. Vol. I, Table of Contents. 
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explained that he had met with his counsel in person "maybe half a dozen times," communicated 

on the phone "fifteen times[,] maybe a little bit more," and communicated through documents 

"about five or six times." App. Vol. II at 544-45. Mr. Hutton never told his counsel that he was 

not a citizen of the United States. App. Vol II at 327. ("No, I did not" tell trial counsel about 

citizenship status.). Mr. Hutton admitted that he thought that his attorney had spent enough time 

on his case and that he did not know of any further factual investigation or legal research that his 

attorney should have performed. App. Vol. II at 546. ("Yes, I am" satisfied with counsel, and 

there is "not" further factual or legal investigation "that I know" should have been performed.). 

The State proffered evidence to support Mr. Hutton's guilty plea. The State explained 

that the victim was prepared to testify that Hutton had hit her with his fists, choked her until she 

almost passed out, threw her into a wall, and continued to beat her with his fists and hands. App. 

Vol. II at 547. The evidence would show that, nine days after the battery, the victim needed 

assistance to get out of the house and could not walk on her own. App. Vol. II at 548-58. 

Hospital records from nine days after the battery showed multiple contusions to the back, chest, 

abdomen, shoulders, and sides, and a chest wall contusion. App. Vol. II at 548. The circuit 

court sentenced Mr. Hutton to a term of one to five years of imprisonment, which began on July 

2,2010. App. Vol. II at 513. 

While serving his sentence, Mr. Hutton brought an appeal and numerous post-conviction 

challenges, during which he could have, but did not, claim ineffective assistance of trial counsel. 

First, in August 2010, Mr. Hutton filed a notice of appeal and a motion for post-conviction bond 

or home confinement with the assistance of new post-conviction counsel, Courtenay Craig. App. 

Vol. II at 722-27. In the notice of appeal, Mr. Hutton identified two issues: (1) ineffective 

assistance of counsel; and (2) any other grounds that may be discovered during the investigation 
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of this case. App. Vol. II at 726. But in the motion, Mr. Hutton explained that he might waive 

his right to appeal and simply later "prosecute a Writ of Habeas Corpus for ineffective assistance 

of counsel." App. Vol. II at 723. Next, in September 2010, Mr. Hutton filed with the assistance 

of his new counsel a motion for a new trial based on newly discovered evidence and a motion to 

reconsider sentence. App. Vol. II at 712-25. The Circuit Court of Harrison County denied these 

motions after a hearing. App. Vol. II at 605-11. Through all of these proceedings, Mr. Hutton 

never pursued an argument that his trial counsel had been ineffective. Instead, his post

conviction counsel made a strategic decision to pursue claims about the adequacy of evidence 

and wait to raise claims of ineffective assistance of counsel later. App. Vol. II at 573, 584-85. 

Claims of ineffective assistance ofcounsel were not raised until these coram nobis proceedings. 

Mr. Hutton was released on parole in August 2011, but was ultimately returned to state 

prison until May 25, 2013. App. Vol. II at 529. Specifically, while on parole, he was arrested 

for domestic abuse of his then-wife in February 2012. App. Vol. II at 529-30. The charges 

against him were dropped when the alleged victim failed to appear, and his parole was not 

revoked. App. Vol. II at 530. His parole was eventually revoked in April 2012 when he 

contacted his wife and traveled across state lines without the permission of his parole officer. 

App. Vol. II at 531-32. Mr. Hutton returned to prison until his sentence ended on May 25,2013. 

App. Vol. II at 505. 

III. Since his release from state prison, Mr. Hutton has been in the custody of the 

Department of Homeland Security due to the immigration consequences of his conviction for 

unlawful assault. App. Vol. II at 484-92. Ten days before his release from state custody, Mr. 

Hutton received notice from United States Immigration and Customs enforcement that he was 

subject to removal because of his conviction for unlawful assault. App. Vol. II at 334, 489 
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(notifying Hutton that he was subject to removal because he had been "convicted of an 

aggravated felony as defined in Section 101(a)(43)(F) of the [Immigration and Nationality] 

Act"). The Department of Homeland Security took him into custody after his release from state 

prison. App. Vol. II at 490-92. He remains in custody today at a federal facility in York 

County, Pennsylvania. App. Vol. II at 318. 

Several months into his federal detention, Mr. Hutton filed an emergency petition for a 

writ of error coram nobis in the Circuit Court of Harrison County, seeking to have his state 

conviction vacated. App. Vol. II at 443. In his petition, filed on September 4,2013, Mr. Hutton 

argued that his state trial counsel had failed to advise him of the potential immigration 

consequences of a guilty plea and that this failure constituted ineffective assistance of counsel 

under Padilla v. Kentucky, 559 U.S. 356 (2010). App. Vol. II at 445-54. The Prosecuting 

Attorney for Harrison County moved to dismiss. App. Vol. II at 437. 

The circuit court held an evidentiary hearing, at which Mr. Hutton introduced two pieces 

of evidence to establish that his counsel had failed to advise him about immigration 

consequences. App. Vol. II at 293-94. First, Mr. Hutton introduced an affidavit in which his 

counsel said that he did not remember advising Mr. Hutton about immigration consequences of a 

guilty plea. App. Vol. II at 733 ("I ... have no memory of speaking with Mr. Hutton regarding 

his immigration status nor the consequences he may face as a[n] immigrant if found guilty."). 

Second, Mr. Hutton testified at the hearing that his trial counsel had failed to advise him of 

immigration consequences. App. Vol. II at 333. 

In an order issued on April 28, 2014, the circuit court denied Hutton's petition. App. 

Vol. II at 313. The circuit court first concluded that the writ of coram nobis is no longer 

available in West Virginia. Next, the circuit court determined that Hutton would not be entitled 
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to coram nobis relief even if the writ were still available in West Virginia. App. Vol. II at 297

308. And finally, the circuit court found that, in any event, Hutton had not established that his 

counsel failed to advise him of immigration consequences because his counsel's affidavit did not 

admit that counsel failed to provide this advice and Hutton's own testimony was not credible. 

App. Vol. II at 308-09. Hutton appealed. 

On appeal, this Court announced that "[i]n West Virginia, the common law writ of error 

coram nobis is available only in criminal proceedings." Syl. Pt. 3, State v. Hutton (Hutton 1),235 

W. Va. 724, 776 S.E. 2d 621 (2015). And this Court expanded the grounds on which coram 

nobis could be granted by holding that the writ could be granted "only in extraordinary 

circumstances and if the petitioner shows that (1) a more usual remedy is not available; (2) valid 

reasons exist for not attacking the conviction earlier; (3) there exists a substantial adverse 

consequence from the conviction; and (4) the error presents a denial of a fundamental 

constitutional right." Syl. Pt. 5, Hutton, 235 W. Va. 724, 776 S.E.2d 621. This Court explained 

that this test, adopted from the decision of the Fourth Circuit's decision in United States v. 

Akinsade, 686 F.3d 248,252 (4th Cir. 2012), "provides a good framework for limiting the use of 

the writ oferror coram nobis to assert a constitutional legal error." ld. at 742, 776 S.E.2d at 639. 

This Court also provided a limited analysis of Padilla v. Kentucky, 559 U.S. 356 (2010). 

Specifically, this Court explained that "[u]nder Padilla . .. , the Sixth Amendment requires 

defense counsel to warn an immigrant client of the deportation consequences of a guilty plea." 

Syl. Pt. 4, Hutton, 235 W. Va. 724, 776 S.E.2d 621. Criminal defense counsel must "provide 

correct advice to the client" when "the deportation consequence is succinct, clear and explicit 

under the applicable law." ld. But "[w]hen the law is not succincnt or straightforward counsel is 
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required only to advise the client that the criminal charges may carry a risk of adverse 

immigration consequences." Id. 

This Court ultimately did not apply Padilla to the facts of this case and instead remanded 

for the circuit court to apply the test for coram nobis relief in the first instance. Id. at 742, 776 

S.E.2d at 639. But this Court speculated in a footnote that "Padilla would appear to require a 

definitive statement by counsel that he informed Mr. Hutton of the possibility of deportation." Id. 

at 742 n.20, 776 S.E.2d at 639 n.20. 

Two Justices filed separate opinions. Justice Loughry concurred in part and dissented in 

part. Id. at 743, 776 S.E.2d at 640. Justice Loughry concurred in the majority's "conclusion that 

the writ [of coram nobis] remains available only in extraordinary circumstances in criminal 

proceedings." Id. But Justice Loughry clarified that, while he did not "disagree with the 

majority's new syllabus point to the extent that it reflects the holding of the United States 

Supreme Court in Padilla," he disagreed ''with the majority's implication that Padilla imposes a 

duty on lawyers to explore the immigration status of all criminal defense clients." Id. Justice 

Loughry thought that "it [wa]s clear from Padilla that the Supreme Court did not expressly 

in1pose a blanket duty upon lawyers to ask every client charged with a crime whether they are 

American citizens" and criticized the majority for "leav[ing] unclear whether lawyers must 

inquire of the immigration status of each and every client charged with a crime." Id. at 744, 776 

S.E.2d at 641. And Justice Loughry would have concluded that Padilla had no application 

"under the particular facts and circumstances of the case at bar" where Mr. Hutton had failed to 

show that his counsel had reason to be aware of his immigration status and there was no 

evidence of any advice given about immigration status by counsel. Id. at 743, 776 S.E.2d at 640. 
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Justice Benjamin also filed a dissenting opinion. ld. at 745, 776 S.E.2d at 642. Justice 

Benjamin's dissent primarily focused on his conclusion that the writ of coram nobis was not 

available in West Virginia and that even if the common law writ were available it provided no 

relief to Hutton. ld. at 746-748, 776 S.E.2d at 643-645. But Justice Benjamin also concluded 

that Hutton had failed to show deficient performance. ld. at 748, 776 S.E.2d at 645. Justice 

Benjamin reasoned that "Padilla addressed only the legal advice required of competent counsel 

once counsel knows that his or her client is not an American citizen," but that Mr. Hutton's 

counsel "had no apparent reason to investigate [his] immigration status." ld. 

IV. On remand, the circuit court held an evidentiary hearing at which Mr. Hutton 

testified. App. Vol. III at 6-76. Mr. Hutton testified that his trial counsel had never tried to 

discuss immigration issues with him, and never asked his place of birth. App. Vol. III at 20--21, 

36,67. Hutton also said that if he had known that he would have been deported he would not 

have pleaded guilty. App. Vol. III at 73. 

Mr. Hutton called his trial counsel, Tom Dyer, as a witness. App. Vol. III at 98-182. Mr. 

Dyer testified that whether he asked a criminal client about their place of birth "just depends. It 

varies." App. Vol. III at 100. Mr. Dyer recalled that he had conversations with Mr. Hutton about 

where he was from because he "looked way out of place here in the middle of West Virginia," 

but "there was some ambiguity in the discussions." App. Vol. III at 101. Mr. Dyer testified that 

he asked Mr. Hutton whether immigration consequences were "something we need to worry 

about," and "his recollections of those conversations is that [he] need not worry about it." App. 

Vol. III at 103. Mr. Dyer and Mr. Hutton did not "have any conversation about consequences of 

him pleading guilty because [Dyer] inquired as to whether or not this was an issue we should be 

concerned with, and [Hutton] sa[id] to [Dyer], no, don't worry about it." App. Vol. III at 107. 
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Mr. Dyer testified that he never had discussions with Hutton about immigration status because he 

"had discussions with him about where he was from" and Hutton "just kind of blew the 

conversations off." App. Vol. III at 108. Mr. Dyer also recalled that ''the evidence that [Hutton 

and his sister] claimed would be exculpatory ... lacked any real credibility," and he "never 

thought that it was sufficiently exculpatory that it justified giving serious consideration to going 

to trial." App. Vol. III at 129. 

Mr. Hutton also called his appellate counsel, Courtenay Craig. App. Vol. III at 183-209. 

Mr. Craig testified that he informed Mr. Hutton that he might have a good claim for habeas 

corpus relief based on ineffective assistance ofcounsel. App. Vol. III at 186-88, 201. 

V. The circuit court issued an order denying coram nobis relief. The circuit court first 

declined to consider a number of affidavits that Hutton's counsel submitted over three months 

after the evidentiary hearing and after the filing of proposed findings of fact and conclusions of 

law. App. Vol. 116-17. 

The circuit court concluded that Mr. Hutton could pursue a more usual remedy through 

his federal appellate proceedings. The circuit court noted that Hutton had an appeal pending in 

the u.s. Court of Appeals for the Third Circuit. App. Vol. I at 31-32. The circuit court also 

noted that one of Mr. Hutton's witnesses had testified that his federal appeal involved a split 

among the federal circuit courts and that Mr. Hutton could present that issue in a petition for 

certiorari to the U.S. Supreme Court. App. Vol. I at 31. 

The circuit court also concluded that Mr. Hutton had not shown a valid reason for not 

attacking his conviction earlier through a habeas corpus petition. App. Vol. I at 33. The circuit 

court noted that Mr. Hutton had been informed about the possibility of filing a habeas petition by 

his appellate counsel. App. Vol. I at 32-33. 
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The circuit court concluded that Mr. Hutton had failed to show that his counsel had 

performed deficiently. App. Vol. I at 30. The circuit court found that Mr. Dyer's testimony was 

credible and that "Hutton was alerted to potential immigration issues dependent upon his actual 

citizenship status and that he chose ... to not directly disclose ... the exact nature of [his] 

status." App. Vol. I at 26. Based on these exchanges, Mr. Hutton's trial counsel had inferred 

that Mr. Hutton was not an immigrant. The circuit court concluded that the record did not 

establish that Mr. Dyer had performed deficiently in his representation of Mr. Hutton. App. Vol. 

I at 30. And the circuit court found that Mr. Hutton's testimony was not credible. App. Vol. I at 

35. 

Finally, the circuit court concluded that, even if he could show that his counsel had 

performed deficiently, Mr. Hutton could not show prejudice. App. Vol. I at 35. The circuit court 

explained that given the strength of the evidence against Mr. Hutton and the other charges 

against it would have been umeasonable to reject the plea agreement. App. Vol. I at 36-37. 

SUMMARY OF ARGUMENT 

Mr. Hutton is not entitled to coram nobis relief in this matter. First, Mr. Hutton cannot 

establish any valid reason for failing to challenge his conviction earlier. Mr. Hutton's appellate 

counsel informed him that he might succeed if he filed a habeas petition based on ineffective 

assistance of counsel years before Mr. Hutton was released from custody. Reasonable diligence 

in challenging his conviction would have required Mr. Hutton to take some steps to seek relief 

after being informed that he might have a valid claim. 

Second, Mr. Hutton cannot show that his counsel's performance was deficient. The U.S. 

Supreme Court has been clear that counsel must perform an investigation that is reasonable in all 

the circumstances. Mr. Hutton's trial counsel conducted a reasonable investigation when he tried 
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to inquire about Mr. Hutton's birthplace and ascertain whether potential immigration 

consequences should be a concern from a plea. But Mr. Hutton provided only evasive responses. 

Counsel's reasonable inference based on these evasive responses was not deficient performance. 

Neither Padilla nor Hutton I should be read to reach a different result. Such a reading of those 

decisions would conflict with well-established U.S. Supreme Court precedents that recognize 

that a counsel does not perform deficiently when he conducts a reasonable investigation and 

reasonably acts based on the information learned through that investigation. 

Third, Mr. Hutton cannot establish that he was prejudiced by his counsel's representation. 

Mr. Hutton was facing overwhelming evidence including the testimony of his victim, 

corroborating witnesses, and his own admissions. And Mr. Hutton received substantial benefits 

when he pleaded guilty to a lesser-included charge of one of the four counts against him. In 

these circumstances, it would not have been rational to proceed to trial. 

STATEMENT REGARDING ORAL ARGUMENT 

Oral argument is unnecessary because the facts and legal arguments are adequately 

presented, and the decisional process will not be aided by oral argument. See W. Va. R. App. P. 

18(a). But should this Court choose to require it, the State requests oral argument pursuant to 

West Virginia Rule of Appellate Procedure 20 because the appeal raises matters of first 

impression and issues of fundamental public importance to the administration of justice in West 

Virginia. 

ARGUMENT 

This Court reviews the circuit court's findings and conclusions denying coram nobis 

relief under "a two-prong deferential standard of review." Syl. Pt. 2, in part, Walker v. W. Va. 

Ethics Comm'n, 201 W. Va. 108,492 S.E.2d 167 (1997). This Court reviews "the final order 
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and the ultimate disposition tmder an abuse of discretion standard." Id. Under this standard, this 

Court reviws "factual findings under a clearly erroneous standard" and "[q]uestions of law are 

subject to de novo review." Id. 

Mr. Hutton can receive coram nobis relief only if he can show that "(1) a more usual 

remedy is not available; (2) valid reasons exist for not attacking the conviction earlier; (3) there 

exists a substantial adverse consequence from the conviction; and (4) the error presents a denial 

of a fundamental constitutional right." Syl. Pt. 5, in part, Hutton I, 235 W. Va. 724, 776 S.E.2d 

621. But Mr. Hutton cannot meet at least two of these requirements. Mr. Hutton cannot show 

that he has a valid reason for not attacking his conviction earlier because he could have filed a 

habeas petition had he acted with ordinary diligence. And Mr. Hutton has failed to show that his 

counsel was constitutionally ineffective? 

2 To the extent that Mr. Hutton seeks to have his conviction vacated and not merely to avoid the 
deportation consequences of his conviction, his federal appeal does not provide a more usual 
remedy. See Drakes v. I.NS., 330 F.3d 600, 603 (3d Cir. 2003) (explaining that a previous state 
conviction could not be collaterally attacked in an appeal of an order of deportation based on that 
conviction). But Mr. Hutton's argument that he has no remedy through his federal appellate 
proceedings because the U.S. Supreme Court is unlikely to grant certiorari includes several 
errors. First, the likelihood that the U.S. Supreme Court will grant certiorari is irrelevant in light 
of the fact that the Third Circuit has not yet decided his appeal. App. Vol. I at 58-61. Second, 
Mr. Hutton argues that he has no remedy through a petition for a writ of certiorari because his 
case does not involve a circuit split. Pet'r's Br. at 13-15. But the U.S. Supreme Court Rules 
provide that "review on a writ of certiorari is ... a matter of ... judicial discretion." Sup. Ct. R. 
10. A split between the federal circuit courts is merely one of several examples of "the character 
of the reasons the Court considers" that are "neither controlling nor fully measuring the Court's 
discretion." Id. Third, Mr. Hutton's likelihood of success on a petition for a writ of certiorari is 
irrelevant to whether a petition is an available more usual remedy. Under the federal writ of 
coram nobis that this Court adopted, a remedy remains available so long as jurisdiction would be 
proper in some other court even if relief is foreclosed. For this reason, a number of federal 
courts have held that another remedy is available under 28 U.S.C. § 2255 even when relief is 
foreclosed by the statute of limitations or another procedural bar. See, e.g., United States v. 
Payne, 644 F.3d 1111, 1113 (lOth Cir. 2011) ("It is irrelevant that a § 2255 motion would have 
been untimely by the time he filed his petition for a writ of coram nobis. "); Matus-Leva v. United 
States, 287 F.3d 758, 761 (9th Cir. 2002) ("Matus-Leva's argument that a § 2255 petition is not 
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I. Mr. Hutton Has No Valid Reason for Failing to Attack His Conviction Earlier. 

Mr. Hutton failed to show that he had a valid reason for failing to attack his conviction 

earlier. See Syl. Pt. 1, in part, Hutton 1,234 W. Va. 724, 776 S.E.2d 621. This requirement is 

not met when a petitioner "failed to exercise reasonable diligence in asserting [his] claim[]." 

Telink, Inc. v. United States, 24 F.3d 42, 48 (9th Cir. 1994); see a/so, United States v. Dyer, 136 

F.3d 417, 427 (5th Cir. 1998) ("It has long been recognized that a petitioner seeking coram nobis 

must exercise 'reasonable diligence' in seeking prompt relief."). And a petitioner cannot show 

valid reasons for delay when the petitioner "knew or should have known . . . of the facts 

underlying his current claim" earlier. Foont v. United States, 93 F.3d 76,80 (2d Cir. 1996). 

Mr. Hutton failed to exercise reasonable diligence in asserting his claim. As the circuit 

court found, Mr. Hutton was "advised multiple times as to having a post-conviction option of 

filing . . . a Habeas Petition during his initial incarceration" and "has not demonstrated the 

existence of any valid reason for having not attacked his underlying conviction earlier upon 

claims of ineffective assistance of counsel towards Mr. Dyer." App. Vol I at 33. In fact, Mr. 

Hutton filed pleadings that expressed "intentions to file such a Petition due to allegations 

directed towards [Dyer], his legal counsel in the underlying criminal proceedings for failing to 

properly investigate his case and prepare for trial ...." App. Vol. I at 32. Mr. Hutton's counsel 

"eventually withdrew" but only after Mr. Hutton "was unequivocally made aware of his ability 

to file a Petition for a Writ of Habeas Corpus during his initial period of incarceration following 

his sentencing in the underlying criminal matter attacking his conviction for ineffective 

assistance of counsel therein." App. Vol. I at 32-33. Mr. Hutton's appellate counsel confirmed 

that he had informed Mr. Hutton that he had a winnable case for ineffective assistance of 

really available to him because it is time barred under the Antiterrorism and Effective Death 
Penalty Act, is unavailing."). 
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counsel. App. Vol. III at 186-88, 201. But despite being infonned that his appellate counsel 

thought that he had a claim for ineffective assistance of counsel that could be brought in a habeas 

petition, Mr. Hutton has cited no action that he took to seek relief in the nearly three years after 

his counsel's withdrawal before he file a coram nobis petition. 

Mr. Hutton argues that he had a valid reason for failing to challenge his conviction earlier 

because his appellate counsel failed to advise him "that he had a potentially valid claim for an 

appeal or Habeas under Padilla." Pet'r's Br. at 19. But counsel's failure to infonn him of the 

specific ground on which he now alleges ineffective assistance does not alter the fact that he 

would have learned of the basis for his claim earlier had he exercised reasonable diligence. After 

his counsel infonned him that he had a claim for habeas relief based on ineffective assistance of 

counsel, Mr. Hutton delayed years before bringing his claim for coram nobis relief. Mr. Hutton 

has cited no steps that he took to attack his conviction during that time even though he had 

several possible avenues to seek relief available including filing a pro se habeas petition and 

seeking to have counsel appointed, conducting research with the resources available to him, or 

seeking the advice ofhis sister who is an attorney. Had Mr. Hutton taken any of these steps after 

being infonned that he might have a meritorious claim for ineffective assistance, he likely would 

have learned of his potential Padilla claim. Thus, Mr. Hutton should have known of his 

ineffective assistance of counsel claim under Padilla earlier. Reasonable diligence in attacking a 

conviction requires that a petitioner who has been infonned that he has a valid claim not delay 

for years before taking any steps to follow through on that claim. 

Mr. Hutton also suggests that he has a valid reason for not challenging his conviction 

earlier because his appellate counsel provided ineffective assistance of counsel. Pet'r's Br. at 19. 

But whether Mr. Hutton's counsel provided effective representation or not, Mr. Hutton could 
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have brought his claim earlier had he exercised reasonable diligence. Mr. Hutton's counsel 

withdrew from his representation in December 2010. App. Vol. I at 5. At that time, Mr. Hutton 

knew that he might have a valid claim for ineffective assistance of counsel that he could raise in 

a habeas petition. But Mr. Hutton took no steps to challenge his conviction for 

years. "Petitioner cannot blame an attorney who last represented h[im] in 2010 for h[is] failure 

to exercise reasonable diligence in challenging" his conviction "during the . . . years that 

followed." Clark v. United States, No. 3:17-cv-6-FDW, 2017 WL 390294, at *4 (W.D.N.C. Jan. 

27,2017) (appealed No. 17-6358, 4th Cir.). 

Finally, Mr. Hutton argues that under that United States v. Akinsade, 686 F.3d 248 (4th 

Cir. 2012), which set forth the coram nobis test adopted by this Court, establishes that he had no 

reason to challenge his conviction until he had been detained by immigration authorities. Pet'r's 

Br. at 17. But Mr. Hutton ignores the factual basis on which the Fourth Circuit relied in 

Akinsade. Akinsade involved a defendant who pleaded guilty after his attorney incorrectly told 

him that embezzlement was not a deportable offense. 686 F.3d at 250. The Fourth Circuit 

concluded the defendant in that case "had no reason to challenge [his] conviction" until he had 

been "detained by Immigration authorities" because "his attorney's advice, up to that point in 

time, appeared accurate." Id. at 252. 

Mr. Hutton's position is not analogous to a defendant who had no reason to investigate a 

challenge to his conviction because the advice he received "appeared accurate" until he was 

taken into custody by federal immigration authorities. !d. at 252. Mr. Hutton knew that he 

might have a valid claim ifhe wanted to challenge his conviction years before he filed his coram 

nobis petition. Even though he might not have been aware of the basis on which he could bring a 

claim, reasonable diligence required that Hutton take some step to pursue relief during those 
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years. Mr. Hutton's arrest by federal immigration authorities "explains only his motive for now 

seeking relief. It does not explain the reason that he waited" to take any steps to challenge a 

conviction when he had been infonned that he might have a meritorious challenge. Maghe v. 

United States, 710 F.2d 503, 503 (9th Cir. 1983) (per curiam) (denying a coram nobis petition 

seeking to invalidate a conviction when a petitioner had not filed until upgrade of a military 

discharge had been denied). 

II. Mr. Hutton Has Failed to Show that His Counsel Was Constitutionally Ineffective. 

Since Strickland v. Washington, 466 U.S. 668, 686-88 (1984), the Supreme Court has 

recognized that a criminal defendant has a right to the effective assistance of counsel and may 

raise a claim that his counsel was actually ineffective. Four aspects of the well-established 

federal law recognizing the right to effective assistance of counsel are relevant to this appeal. 

First, to prevail on a claim of actual ineffectiveness a defendant bears the burden to show 

both that "counsel's perfonnance was deficient" and that ''the deficient perfonnance prejudiced 

the defense." Strickland, 466 U.S. at 687. This Court has repeatedly recognized that the burden 

to prove ineffective assistance rests with the defendant. See, e.g., Syl. Pt. 22, State v. Thomas, 

157 W. Va. 640,.643, 203 S.E.2d 445, 449 (1974) ("One who charges on appeal that his trial 

counsel was ineffective and that such resulted in his conviction, must prove the allegation by a 

preponderance of the evidence."); Syl. Pt. 2, in part, State ex rei. Stapleton v. Boles, 149 W. Va. 

645,645, 142 S.E.2d 896,896-97 (1965) ("The petitioner in a habeas corpus proceeding has the 

burden of establishing by pleading and proof that ineffective assistance of counsel denied him his 

consti tuti onal rights."). 

Second, the U.S. Supreme Court has long recognized that the deficiency prong involves 

several different duties owed by counsel and treated those duties separately in its decisions. In 
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Strickland, the Court acknowledged that "[r]epresentation of a criminal defendant entails certain 

basic duties." 466 U.S. at 668. These duties include the duty of loyalty and "the overarching 

duty to advocate the defendant's cause." !d. Counsel also owes "more particular duties" 

including the ~uty to "consult with the defendant on important decisions and to keep the 

defendant informed of important developments in the course of the prosecution." Id. Although. 

these duties do not "exhaustively define the obligations of counsel" and any case must be 

decided "considering all the circumstances," id., the U.S. Supreme Court has consistently 

considered the various duties separately when assessing a claim of ineffective assistance. 

Since Strickland, the U.S. Supreme Court has recognized that one of the duties of counsel 

is the "duty to investigate." Id. at 690. Under this duty "counsel has a duty to make reasonable 

investigations or to make a reasonable decision that makes particular investigations 

unnecessary." Id. at 691; see also, e.g., Cullen v. Pinholster, 563 U.S. 180, 190-94 (2011) 

(concluding that an investigation ofmitigation evidence was adequate). 

The U.S. Supreme Court has also recognized that ineffective assistance challenges to a 

guilty plea may be based on either a challenge to counsel's investigation or a challenge to 

counsel's advice. In Hill v. Lockhart, 474 U.S. 52, 59 (1985), the Court explained "where the 

alleged error of counsel is a failure to investigate or discover potentially exculpatory evidence," 

the prejudice inquiry "will depend on the likelihood that discovery of the evidence would have 

led counsel to change his recommendation as to the plea." The Court went on to explain that 

"where the alleged error of counsel is a failure to advise the defendant of a potential affirmative 

defense to the crime charged," a showing of prejudice "will depend largely on whether the 

affirmative defense likely would have succeeded at trial." Id. 
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Third, "O]udicial scrutiny of counsel's performance must be highly deferential." 

Strickland, 466 U.S. at 689. A court assessing an attorney's performance must make "every 

effort . . . to eliminate the distorting effects of hindsight, to reconstruct the circumstances of 

counsel's challenged conduct, and to evaluate the conduct from counsel's perspective at the 

time." Id. And "because of the difficulties inherent in making the evaluation" and the 

"countless ways to provide effective assistance in any given case," a "court must indulge a 

strong presumption that counsel's conduct falls within the wide range of reasonable professional 

assistance." !d. "[T]he defendant must overcome [that] presumption." Id. 

Fourth, since Strickland the U.S. Supreme Court has held that beyond the requirement of 

performance that is reasonable in the circumstances "[ m ] ore specific guidelines are not 

appropriate." Id. at 688. Strickland rejected "a checklist for judicial evaluation of attorney 

performance." Id. The Court explained that "[n]o particular set of detailed rules for counsel's 

conduct can satisfactorily take account of the variety of circumstances faced by defense counsel 

or the range of legitimate decisions regarding how best to represent a criminal defendant." Id. at 

688-89. Moreover, any set of specific guidelines would interfere with the constitutionally 

protected right to counsel in at least two ways. First, "[a]ny such set of rules would interfere 

with the constitutionally protected independence of counsel and restrict the wide latitude counsel 

must have in making tactical decisions." Id. at 689. Second, "the existence of detailed 

guidelines for representation could distract counsel from the overriding mission of vigorous 

advocacy of the defendant's cause." !d. Finally, the Court warned that "[t]he availability ... of 

detailed guidelines" for the evaluation of counsel's performance "would encourage the 

proliferation of ineffectiveness challenges." Id. at 690. To avoid these consequences, "a court 
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deciding an actual ineffectiveness claim must judge the reasonableness of counsel's challenged 

conduct on the facts of the particular case, viewed as of the time of counsel's conduct." Id. 

A year after its decision in Padilla, the U.S. Supreme Court reaffinned that specific rules 

governing counsel's investigation are inappropriate. In Pinholster, 563 U.S. at 196, the U.S. 

Supreme Court concluded that the Court of Appeals had "erred in attributing strict rules to this 

Court's recent case law" applying Strickland. The Court confirmed that "[b]eyond the general 

requirement of reasonableness, 'specific guidelines are not appropriate. '" Id. at 195 (quoting 

Strickland, 466 U.S. at 688). The Court explained that "Strickland itself rejected the notion that 

the same investigation will be required in every case." Id. Instead, under Strickland, "[n]o 

particular set of detailed rules for counsel's conduct can satisfactorily take account of the variety 

of circumstances faced by defense counsel or the range of legitimate decisions ...." !d. (quoting 

Strickland, 466 U.S. at 688-89). 

A. Mr. Hutton's Counsel Did Not Perform Deficiently 

1. Mr. Hutton has failed to show that his counsel perfonned deficiently. To establish 

that his counsel perfonned deficiently, Mr. Hutton "must show that counsel's representation fell 

below an objective standard of reasonableness." 466 U.S. at 688. And as explained above, this 

Court's analysis of counsel's prefonnance must consider "all the circumstances" and "be highly 

deferential." Id. at 688. 

The evidence in this matter supports the conclusion that Mr. Hutton's trial counsel 

conducted a reasonable investigation of Mr. Hutton's immigration status and reasonably 

concluded that he should not worry about Mr. Hutton's immigration status. App. Vol I at 33-34. 

Strickland requires only that counsel "make reasonable investigations or ... make a reasonable 

decision that makes particular investigations unnecessary." Id. at 691. As the circuit court 

found, Mr. Hutton's trial counsel "attempted multiple conversations" about Mr. Hutton's 
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background including his place of birth, but Mr. Hutton responded only with "general family 

information or evasive individual responses." App. Vol. I at 34. Based on these discussions, the 

circuit court found that trial counsel reasonably inferred that Hutton was not an immigrant and 

that citizenship issues would not be a problem in the case. App. Vol. I at 30. 

The circuit court's findings are consistent with the testimony of Mr. Hutton's trial 

counsel, Tom Dyer, which the circuit court found credible. App. Vol. I at 26. Mr. Dyer testified 

that he made "an inquiry generally" into Mr. Hutton's background and immigration status but 

that he did not recall "the specific questions that I asked." App. Vol. III at 142. But, Mr. Dyer 

explained, he was never told that Mr. Hutton was from Jamaica or that he was a Jamaican 

citizen. App. Vol. III at 108, 159. Based on these interactions, Mr. Dyer assumed that Mr. 

Hutton was a citizen. App. Vol. III at 142. The reasonableness of this assumption was 

supported by Mr. Dyer's testimony that he had represented "dozens of defendants ... who had 

valid reason to be concerned about their citizenship or residency status" and that "each and every 

time those people would say to [him] very clearly ... here's my status, what exactly is this plea 

going to do to my status." App. Vol. III at 155. But neither Mr. Hutton, who struck Mr. Dyer as 

a "smart man," nor his sister, a lawyer who attended meetings with Mr. Dyer and Mr. Hutton, 

suggested that immigration consequences were a concern. Id. 

Counsel's reasonable inference based on Mr. Hutton's responses to his questions was not 

deficient performance. The U.S. Supreme Court has acknowledged that under Strickland "[t]he 

reasonableness of counsel's actions may be determined or substantially influenced by the 

defendant's own statements or actions." Strickland v. Washington, 466 U.S. 668, 691 (1984). 

"Counsel's actions are usually based, quite properly . . . on information supplied by the 

defendant. In particular, what investigation decisions are reasonable depends critically on such 
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information." Id. Thus, "the reasonableness of an attorney's decision not to conduct an 

investigation is directly related to the information the defendant has supplied." Coleman v. 

Brown, 802 F.2d 1227, 1233 (10th Cir. 1986); see also Mitchell v. Kemp, 762 F.2d 886, 888-89 

(11 th Cir. 1985) ("The reasonableness of a decision on the scope of investigation will often 

depend upon what information the defendant communicates with the attorney."). Under the 

general standard or reasonableness, Mr. Hutton's counsel could not be expected to provide 

accurate immigration advice because he received only evasive answers to questions about Mr. 

Hutton's background and status. 

To be sure, there were some records in this case that noted that Mr. Hutton had been born 

in Kingston, Jamaica. Specifically, Mr. Hutton's presentence report identified his birthplace as 

Kingston, Jamaica, App. Vol. I at 67, and Ms. Knox testified that Mr. Hutton was born in 

Jamaica but that she was unsure what his citizenship status was, App. Vol. III at 123. But given 

Mr. Dyer's experience and his discussions with Mr. Hutton, these records would not establish 

that it was unreasonable for Mr. Dyer not to further pursue Mr. Hutton's immigration status after 

Mr. Hutton failed to provide forthcoming responses or express concern about immigration 

consequences. Mr. Dyer could have reasonably inferred that Mr. Hutton had become a citizen. 

2. Despite the adequacy of the investigation and the evasiveness of answers received by 

Mr. Hutton's counsel, Mr. Hutton argues that his counsel was still required to provide him with 

advice about immigration consequences. See Pet'r's Br. at 22 ("Padilla imposes an affirmative 

duty on criminal defense counsel entertaining a plea to evaluate the citizenship status of a 

defendant for the possible immigration consequences that might follow a guilty plea ...."). But 

Padilla did not change the well-established rule that counsel must perform only the investigation 

that is reasonable in the circumstances. Padilla addressed only the investigation of the law and 
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legal advice required to provide competent counsel once an attorney knows that his client is not a 

citizen. The criminal defendant in Padilla claimed that his counsel knew about his immigration 

status and provided incorrect advice about the immigration consequences of a guilty plea, 559 

U.S. at 359-allegations that the Supreme Court "[a]ccept[ed] ... as true," id. at 369. The Court 

did not address or set forth a rule regarding whether factual investigation of immigration status in 

other circumstances is required. As a result, the Court had no occasion to address what 

constitutes a reasonable investigation into a defendant's immigration status. And it certainly did 

not hold, contrary to Strickland, that anything more is required than an investigation that is 

reasonable under the circumstances. 

Nor should this Court's decision in Hutton I be read to conflict with the U.S. Supreme 

Court's instruction that "[t]he reasonableness of counsel's actions may be determined or 

substantially influenced by the defendant's own statements or actions." Strickland v. 

Washington, 466 U.S. at 691. This Court held in Hutton I that "the Sixth Amendment requires 

defense counsel to warn an immigrant client of the deportation consequences of a guilty plea." 

Syl. Pt. 4, in part, 235 W. Va. 724, 776 S.E.2d 621. But where, as here, counsel undertakes a 

reasonable investigation of a defendant's status, but the defendant declines to provide the 

relevant information to cOl.msel, this Court should follow the U.S. Supreme Court's instruction 

that counsel may act reasonably on that information. 

This Court mentioned in dicta in Hutton I that whether Mr. Hutton informed his counsel 

of his immigration status was "of no moment." 235 W. Va. at 740 n.l8, 776 S.E.2d at 638 n.l8. 

But this dicta should not control here for at least two reasons. First, unlike in Hutton I, a factual 

record has now been produced in this case that permitted the circuit court to find that Petitioner's 

counsel inferred from his discussions with Petitioner, which included evasive responses to 
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questions about his background, that "Petitioner was not an immigration and there was not a 

citizenship issue which needed to be further addressed ...." App. Vol. I at 30. Second, the U.S. 

Supreme Court has acknowledged that, rather than change the Strickland test, Padilla held that 

"Strickland applies" to a claim that counsel was ineffective for failing to advise a defendant 

about the immigration consequences of a plea. Chaidez v. United States, 133 S. Ct. 1103, 1110 

(2013). And Strickland itself acknowledges that the reasonableness of the representation 

provided to a client may hinge on information provided by the client. 466 U.S. at 691. 

Recognizing that a defendant's failure to provide accurate information to his counsel may playa 

role in the assessment of counsel's representation for reasonablenees does not "make an 

exception to a federal constitutional right without guidance from federal courts." Hutton I, 235 

W. Va. at 740 n.18, 776 S.E.2d at 638 n.18. Instead, it leaves in place the U.S. Supreme Court's 

instruction in Strickland. 

Mr. Hutton relies on dicta from Hutton I that explained that "Padilla would appear to 

require a definitive statement by counsel that he informed Mr. Hutton of the, possibility of 

deportation." 235 W. Va.at 743 n.20, 776 S.E.2d at 640 n.20; Pet'r's Br. at 21. But this dicta 

should not control in this situation. This Court made that statement while discussing the circuit 

court's finding that Mr. Hutton had failed to show that his counsel had not informed him of his 

immigration status-an issue that this Court "declined to address." Id. at 742, 776 S.E.2d at 639. 

In any event, the discussion did not address the investigative steps required by counsel to 

determine whether advice about immigration consequences is necessary. Id. at 742 n.29, 776 

S.E.2d at 639 n.20. As explained above, the U.S. Supreme Court has separately addressed the 

various different duties owed by counsel including the duty to investigate and the duty to advise. 

This dicta should not be read to ignore those distinctions. 
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3. Having failed to establish that his counsel's investigation was unreasonable under all 

the circumstances in this case or that counsel must provide immigration advice regardless of the 

results of a reasonable investigation, Mr. Hutton urges this Court to announce that counsel is 

required to directly inquire about immigration status in every case. Pet'r's Br. at 38 (Is it too 

much of a burden for an attorney to ask a criminal defendant 'where were you born?' ... This 

Court should say otherwise."). But this argument ignores the circuit court's finding that Mr. 

Dyer made inquiries about Mr. Hutton's background and immigration status. App. Vol. I at 26

30. For this reason, the circuit court's conclusion that "counsel is not imposed with the duty to 

investigate the citizenship status of every client in every criminal case" would not be reversible 

error even if it were error. Pet'r's Br. at 34 (quoting App. Vol. I at 21-22) (emphasis omitted). 

In any event, Mr. Hutton's proposed rule would be contrary to well-established U.S. 

Supreme Court precedents. As explained above, the U.S. Supreme Court has held that "[m]ore 

specific guidelines" than the general requirement of reasonableness "are not appropriate," and 

rejected "a checklist for judicial evaluation of attorney performance" since Strickland. 466 U.S. 

at 688. This principle has been reaffirmed since Padilla. See Pinholster, 563 U.S. at 195 

(quoting Strickland, 466 U.S. at 688) ("Beyond the general requirement of reasonableness, 

'specific guidelines are not appropriate.'''). And the Court has confirmed that, as applied to 

investigation, "Strickland itself rejected the notion that the same investigation will be required in 

every case." Id. 

Mr. Hutton ignores these well-established holdings that bar specific rules to govern the 

investigations of counsel in every case. Pet'r's Br. at 34-38. Mr. Hutton instead argues that 

Padilla should be extended to require criminal counsel to inquire into the citizenship status of all 

criminal defendants. Id. at 35-36. But as explained above, the Court did not address that issue 
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in Padilla because it "accepted as true," id. at 369, the defendant claim that his counsel knew 

about his immigration status and provided incorrect advice about the immigration consequences 

of a guilty plea, id. at 359. 

Mr. Hutton relies on a portion of Padilla that rejected a rule that required only that 

counsel not misadvise known noncitizens to argue that counsel should be required to inquire 

about immigration status because "counsel should not be encouraged to say nothing at all." 

Pet'r's Br. at 38 (quoting Padilla, 559 U.S. at 370). But this argument fails for at least two 

reasons. First, the very sentence on which Hutton relies qualified its instruction that counsel 

should not be encouraged to say nothing "when attorneys know that their clients face possible 

exile from this country and separation from their families." Padilla, 559 U.S. at 370. Second, 

Mr. Hutton relies on a false dichotomy when he argues that rejection of his proposed rule would 

encourage counsel to say nothing at all because lack of knowledge about immigration status 

would be "a complete defense to a claim of ineffective assistance of counsel." Pet'r's Br. At 38. 

The alternative to a specific rule that requires counsel to inquire about citizenship status in every 

case is not a rule that always insulates counsel who did not inquire about immigration status. 

The alternative is the well-established rule that the U.S. Supreme Court has applied under 

Strickland for decades-whether "a particular decision not to investigate" was "reasonable[] in 

all the circumstances, applying a heavy measure of deference to counsel's judgment." 

Strickland, 466 U.S. at 691. 

4. Finally, Mr. Hutton argues that the circuit court erred when it relied on Syllabus Point 

3 of State v. Sims, 162 W. Va. 212, 248 S.E.2d 834 (1978), which held that an ineffective 

assistance of counsel claim based on a guilty plea must "relate to a matter which would have 

substantially affected the fact-finding process if the case had proceeded to trial." Pet'r's Br.. at 
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24. But the circuit court did not rely on this portion of the holding of Sims in its analysis. The 

circuit court correctly explained that counsel perfonns ineffectively when their representation 

falls below an objective standard of reasonableness. App. Vol. I at 23. And the circuit court 

explained that the prejudice inquiry whena defendant pleads guilty focuses on the impact of 

deficient representation on the plea process. App. Vol. I at 24. The Court rejected Mr. Hutton's 

claims because he could not show that his counsel acted unreasonably or that the result of the 

plea process would have been different even if counsel's actions were unreasonable. App. Vol I 

at 25-41. The circuit court never inquired whether in this case counsel's representation related 

to "a matter which would have substantially affected the fact-finding process if the case had 

proceeded to trial." Syl. Pt. 3, in part, State v. Sims, 162 W. Va. 212,248 S.E.2d 834 (1978).3 

B. 	 Petitioner Has Failed to Establish Any Reversible Clear Errors in the Circuit 
Court's Factual Findings 

1. Having failed to establish any legal error in the circuit court's analysis, Mr. Hutton 

argues that the circuit court should have credited his testimony instead of the testimony of Mr. 

Dyer. Pet'r's Br. at 29-31. This Court reviews the circuit court's findings of fact "under a 

clearly erroneous standard," which Mr. Hutton fails to meet. Syl Pt. 7, in part, State v. Black, 

227 W. Va. 297, 301, 708 S.E.2d 491, 495 (2010). Mr. Hutton cannot show that the circuit 

court's findings were not "plausible when viewing the evidence in its entirety." Bd. ofEduc. of 

Cnty. ofMercer v. Wirt, 192 W. Va. 568, 579,453 S.E.2d 402,413 (1994). Mr. Hutton's failure 

to demonstrate a clear error is particularly evident here because "when findings are based on 

3Mr. Hutton also argues that his appellate counsel was ineffective for failing to advise him about 
his potential Padilla claim. Pet'r's App. at 23. But nothing in Padilla suggests that appellate 
counsel is ineffective for failing to advise about a claim of ineffective assistance after a plea has 
been entered. Instead, the U.S. Supreme Court has acknowledged that skilled appellate counsel 
will often focus on "at most a few key issues." Jones v. Barnes, 463 U.S. 745, 752 (1983). 
Moreover, Mr. Hutton cannot show prejudice on this claim unless he can also show that he could 
prevail on his ineffective assistance of trial counsel claim. 
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detenninations regarding the credibility of witnesses," this Court owes "even greater deference 

to the trial court's fmdings." In re Jonathan Michael D., 194 W. Va. 20, 25, 459 S.E.2d 131, 

136 (1995) (quoting Anderson v. City ofBessemer City, N.c., 470 U.S. 564,574 (1985)). 

2. Mr. Hutton suggests that the circuit court should not have credited Mr. Dyer's 

testimony because it was "self-serving," "denied in his affidavit," and "contradicted elsewhere 

by his own testimony." Pet'r's Br. at 31. Each one of these arguments fails. First, any time that 

a party raises a claim of ineffective assistance of counsel, counsel has an incentive to testify to 

facts that illustrate competent representation, just as the party claiming ineffective assistance of 

counsel has an incentive to testify to facts that establish ineffective assistance. But the fact that 

Mr. Dyer and Mr. Hutton both testified in a manner that could serve their own interests is not a 

reason to conclude that the circuit court erred by crediting Mr. Dyer's testimony. If anything, the 

incentives faced by both Mr. Dyer and Mr. Hutton in this case provide a reason to adhere to the 

"even greater deference" owed to a trial court's credibility determination because "only the trial 

judge can be aware of the variations in demeanor and tone of voice that bear so heavily on the 

listener's understanding of and belief in what is said." Anderson v. City ofBessemer City, N. c., 

470 U.S. 564, 575 (1985). 

Mr. Hutton's objection that Mr. Dyer testified about conversations that were "denied in 

his affidavit" fails. Pet'r's Br. at 31. Mr. Dyer submitted an affidavit that averred that he had 

"no memory of speaking with Mr. Hutton regarding his immigration status nor the consequences 

he may face as a immigrant if found guilty." App. Vol. II at 733. But this affidavit is consistent 

with Mr. Dyer's testimony that the circuit court credited. Mr. Dyer testified that he and Mr. 

Hutton did not "have any conversations about the consequences of pleading guilty because I 

inquired as to whether or not this was an issue we should be concerned with, and he says to me, 
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no, don't worry about it." App. Vol. II at 107. Similarly, Mr. Dyer testified that he "had 

discussions" with Mr. Hutton "about where he was from and what he was doing here" but did not 

recall asking specifically about "immigration status." App. Vol. II at 108. Mr. Dyer testified 

consistently that he had "a generalized memory of conversations . . . about whether or not 

[immigration] was an issue of concern" but he did not have "much memory about the details of 

the conversation, other than that I remember concluding the conversations or discussions not 

worrying about it." App. Vol. II at 124. 

Finally, Mr. Hutton alleges that Mr. Dyer's testimony was "contradicted elsewhere by his 

own testimony." Pet'r's Br. at 31. But he has failed to provide a single example of a 

contradiction. 

3. In Hutton I, this Court stated that it doubted whether Mr. Dyer's "failed memory 

affidavit is sufficient to reject Mr. Hutton's claim that he was not informed about deportation" 

because "Padilla would appear to require a definitive statement by counsel that he informed Mr. 

Hutton of the possibility of deportation." 235 W. Va. 743 n.20, 776 S.E.2d at 640 n.20. This 

dicta should not undermine the factual findings made by the court for two reasons. First, unlike 

in Hutton I, the circuit court has now heard testimony from Mr. Dyer about his conversations 

with Mr. Hutton. Second, as explained above, Mr. Hutton bears the burden to show both that 

"counsel's performance was deficient" and that "the deficient performance prejudiced the 

defense." Strickland, 466 U.S. at 687. This Court has repeatedly recognized that the burden to 

prove ineffective assistance rests with the defendant. See, e.g., Syl. Pt. 22, State v. Thomas, 157 

W. Va. 640, 643, 203 S.E.2d 445, 449 (1974) ("One who charges on appeal that his trial counsel 

was ineffective and that such resulted in his conviction, must prove the allegation by a 

preponderance of the evidence."); Syl. Pt. 2, in part, State ex rei. Stapleton v. Boles, 149 W. Va. 
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645, 645, 142 S.E.2d 896, 896-97 (1965) ("The petitioner in a habeas corpus proceeding has the 

burden of establishing by pleading and proof that ineffective assistance of counsel denied him his 

constitutional rights."). This Court's admonition that it was "doubtful" whether Mr. Dyer's 

affidavit was "sufficient to reject Mr. Hutton's claim that he was not informed about 

deportation" cannot be read as shifting the evidentiary burden to counsel to show that he 

rendered effective assistance without conflicting with well-established federal law. 

4. Mr. Hutton argues that the circuit court should have credited his testimony because it 

is "consistent and credible" and the circuit court "does not reference a record fact revealing 

duplicity or deception from Mr. Hutton." Pet'r's Br. at 31; See App. Vol I at 35 (concluding that 

Mr. Hutton's testimony was "lacking in sufficient credibility, particularly in regard to his 

interaction and discussions with Mr. Dyer during the course of their lawyer/client relationship"). 

But this argument fails for two reasons. First, credibility determinations can be made based on 

factors other than record evidence revealing duplicity including "the variations in demeanor and 

tone of voice that bear so heavily on the listener's understanding of and belief in what is said." 

Anderson v. City o/Bessemer City, NC., 470 U.S. 564, 575 (1985). 

Second, the record contains more than adequate evidence for the circuit court to conclude 

that Mr. Hutton is not a credible witness. For example, Mr. Hutton claimed that he did not injure 

the victim, App. Vol. II at 309, 326, 414, and that the victim's claims were "plainly not 

supported by the evidence," App. Vol. II at 325-26. But Mr. Hutton had previously admitted 

that most of the allegations in the criminal complaint were correct, App. Vol. I at 119, that he 

had taken the victim by the arm, pulled her across the house and shoved her on the bed, App. at 

41-42, and his entry of an Alford plea was an admission that "the record supports the conclusion 
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that a jury could convict him," Syl. Pt. 1, in part, Kennedy v. Frazier, 178 W. Va. 10, 10, 357 

S.E.2d 43,43 (1987). 

Similarly, the testimony of Jennifer Gray, a child protective services work with the West 

Virginia Department of Health and Human Resources, the protective order hearing supports the 

conclusion that Mr. Hutton was not a credible witness. Ms. Gray testified about several 

examples of evasive and misleading responses from Mr. Hutton. For example, Mr. Hutton first 

told Ms. Gray that Ms. Knox was not at the home before admitting that she was in the back part 

of the building. App. Vol. I at 116. Mr. Hutton told Ms. Gray that he was not able to access the 

back part of the building where Ms. Knox was, but when Ms. Gray found a card that she had 

given Mr. Hutton when she reached that part of the home. App. Vol. I at 116-17. And Mr. 

Hutton told Ms. Gray that Ms. Knox had brought their son over from her part of the house earlier 

that morning, but the steps that Ms. Knox would have walked across were covered in snow that 

had been there "for quite some time." App. Vol I at 117. 

5. Finally, Mr. Hutton argues that the circuit court made a number of factual findings 

that lacked any evidentiary basis. Pet'r's Br. at 27-34. But Mr. Hutton does not advance this 

argument about the central findings of fact to the circuit court's decision. Indeed, Mr. Hutton 

does not-and cannot explain-how these findings of facts about matters such as the 

prosecutor's investigation of Mr. Hutton's parole history constitute reversible error. 

In any event, some of Mr. Hutton's arguments about the absence of evidence appear to be 

based on a misreading of the findings of fact. For example, Mr. Hutton criticizes the circuit 

court for finding that it had reviewed testimony of the physician who treated Ms. Knox and 

photographs of Ms. Knox's injuries that were not in evidence. Pet'r's Br. at 28. But the 

discussion to which Mr. Hutton cites appears to be a reference to evidence that Mr. Hutton's trial 
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counsel testified that he had reviewed. App. Vol. I at 36 ("Mr. Dyer testified that he had 

reviewed the evidence that would have been presented at trial . . . Such reviewed evidence 

includes ....). 

C. 	 Mr. Hutton Was Not Prejudiced by Any Failure of His Counsel to Advise 
Him About Immigration Consequences. 

1. Finally, Mr. Hutton has failed to establish that he was prejudiced by his counsel's 

failure to infonn him of immigration consequences. To establish that he was prejudiced by his 

guilty plea, Mr. Hutton "must show that there is a reasonable probability that, but for counsel's 

errors, he would not have pleaded guilty and would have insisted on going to trial." Hill v. 

Lockhart, 474 U.S. 52, 59 (1985). This showing requires that Hutton "convince the court that a 

decision to reject the plea bargain would have been rational under the circumstances." Hutton J, 

235 W. Va. at 739, 776 S.E.2d at 636 (quoting Padilla, 559 U.S. at 372). Mr. Hutton's 

"subjective preferences, therefore, are not dispositive; what matters is whether proceeding to trial 

would have been objectively reasonable in light of all the facts." United States v. Fugit, 703 

F.3d 248, 260 (4th Cir. 2012). Proceeding to trial is not objectively reasonable in the face of 

overwhelming evidence of guilt. Jd.; see also Pilla v. United States, 668 F.3d 368, 373 (6th Cir. 

2012) (concluding that a petitioner could not establish prejudice from a plea entered without the 

immigration advice required by Padilla because the petitioner "faced overwhelming evidence of 

her guilt"). 

2. Mr. Hutton cannot establish prejudice because he faced overwhelming evidence of 

guilt had he gone to trial. Ms. Knox was prepared to testify that Mr. Hutton had hit her with his 

fists, choked her until she almost passed out, threw her into a wall, and continued to beat her 

with his fists and hands. App. Vol. II at 548. Ms. Knox had already been awarded a protective 

order in family court. App. Vol. I at 107-128. During a hearing on the protective order, Ms. 
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Knox testified that Petitioner had slapped and punched her, threw her into a wall, and choked her 

until she almost lost consciousness, and stepped on her. App. Vol. I at 109-111. Ms. Knox also 

testified that Mr. Hutton sexually assaulted her while she was recuperating from her injuries. 

App. Vol. I at 112-13. 

Medical records supported this testimony. The State had evidence that, nine days after 

the battery, Ms. Knox needed assistance to get out of the house and could not walk on her own. 

App. Vol. II at 548-49. Hospital records from nine days after the battery showed multiple 

contusions to the back, chest, abdomen, shoulders, and sides, and deep bruising inside her ribs. 

App. Vol. II at 549; App. Vol. I at 129-50. 

Ms. Knox's account would also have been supported by additional witnesses and Mr. 

Hutton's own statements. The State was prepared to call Jennifer Gray, a child protective 

services work with the West Virginia Department of Health and Human Resources, at trial. Ms. 

Gray had already testified at the hearing on the protective order. Ms. Gray testified that she and 

Officer Smith of the Clarksburg City Police responded to a report that Ms. Knox had been 

severely beaten. App. Vol. I at 116. Ms. Gray testified that when they located Ms. Knox, nine 

days after the assault, her "physical condition was not very good at all ... she was very fail ... 

having a hard time breathing." App. Vol. I at 117. 

And Mr. Hutton admitted that most of the allegations against him were true. At the 

protective order hearing in family court, Mr. Hutton said that he had "read through both the 

domestic violence report and the criminal complaint" and "most of the things that were there 

were correct." App. Vol. I at 119.4 The only particular allegation that Mr. Hutton denied after 

4 As explained above, Mr. Hutton objected that the transcript did not accurately reflect his 
statements. App. Vol. III at 28-29. But the recording of the hearing was not included with the 
appendix. App. Vol. I, Table ofContents. 
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hearing Ms. Knox's testimony was that he would not have left his son alone on one side of the 

house, but her account would "mean that we left him by himself' on the other side of the house. 

Id. 

Mr. Hutton received substantial benefits from his acceptance of the plea bargain. Ms. 

Knox had testified that Hutton had sexually assaulted her multiple times during the nine days 

that she was recovering from his attack at home. App. Vol. I at 177-79, 188-98. Mr. Hutton 

had been indicted for three counts of second-degree sexual assault. App. Vol. II at 598-99. As a 

result, Mr. Hutton was facing "a lot of time, a lot more than he was looking at under the plea." 

App. Vol. III at 152. Mr. Dyer's investigation of the witnesses suggested that the testimony 

would be credible. App. Vol. III at 172-73.5 

3. Mr. Hutton cites three pieces of evidence that he argues would have made the decision 

to go to trial rational, but none of the evidence cited establishes that the decision to go to trial 

"would have been objectively reasonable in light of all the facts." Fugit, 703 F.3d at 260. First, 

Mr. Hutton argues that it would have been rational to proceed to trial because Ms. Knox alleged 

"substantial injury," but her medical records "show injuries that are in all cases self-reported pain 

with no visible injuries." Pet'r's Br. at 26. But Mr. Hutton disregards that nine days had passed 

between the assault and Ms. Knox's visit to the hospital. See App. Vol. I at 44, 130. And Ms. 

Knox consistently testified about substantial injuries that would not have produced visible 

injuries-including being choked until she nearly passed out and pain in her rib cage which led 

to a diagnosis of a chest wall contusion. App. Vol. I at 109-114. Other witnesses would have 

5 The U.S. Supreme Court has heard argument in a case that presented the question whether it is 
always irrational for a defendant to reject a plea offer notwithstanding evidence of guilt when the 
plea would result in mandatory and permanent deportation. Lee v. United States, Sup. ct. Dkt. 
No. 16-327. But regardless of the outcome of that case, rejection of the plea by Mr. Hutton 
would have been irrational in light of the other charges that he avoided by accepting the plea 
deal. 
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been called to corroborate Ms. Knox story including Ms. Gray, who had already testified that 

Ms. Knox was having trouble breathing and could not stand on her own. App. Vol. I at 117-118. 

Second, Mr. Hutton argues that he could have used evidence that phone calls were made 

from Ms. Knox's phone during the nine days after the assault to impeach her. Pet'r's Br. at 26. 

But the phone records on which Mr. Hutton relies would not impeach the testimony of Ms. 

Knox. Ms. Knox did not deny having access to a phone and acknowledged in sworn testimony 

that she "called a hotline" after the assault when the "pain started to hurt" and she 'Just wanted 

someone to talk to." App. Vol. I at 112. But Mr. Hutton "started to take care" of her and agreed 

that he would take care ofher. /d.; App. Vol. I at 177, 187. 

Third, Mr. Hutton argues that "admissions under oath by the alleged victim of 

meretricious sex" with Mr. Hutton would have impeached her credibility. Pet'r's Br. at 26. But 

Mr. Hutton fails to cite to any sworn testimony of Ms. Knox that she had consensual sex with 

Mr. Hutton after the assault. Instead, he cites only an exchange in the examination of trial 

counsel in which counsel was asked about "an admission ... that they had sex both before and 

after this event, meretricious sex?" and Mr. Hutton's trial counsel responded that "[n]ow that you 

bring that up I recall some conversation about that, but nothing specific, yeah." App. Vol. III at 

126. In any event, Mr. Hutton fails to explain how this evidence would undermine Ms. Knox's 

testimony that he had assaulted her and sexually assaulted her several times after the assault. 

4. Finally, in an implicit admission that he cannot meet the objective standard, Mr. 

Hutton argues that "his willingness to go to trial is unassailable" because he has remained in 

detention while trying to fight deportation. Pet'r's Br. at 26. But this argument ignores the legal 

standard that Padilla itself acknowledged. Mr. Hutton must show that "a decision to reject the 

plea bargain would have been rational under the circumstances." Padilla, 559 U.S. at 372. 
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Because this test is objective Mr. Hutton's "subjective preferences ... are not dispositive; what 

matters is whether proceeding to trial would have been objectively reasonable in light of all the 

facts." Fugit, 703 F.3d at 260. 

For similar reasons, Mr. Hutton's reliance on his post-conviction counsel's testimony that 

he "had a substantial probability of prevailing at trial" is not relevant. Pet'r's Br. at 26. The 

relevant inquiry is whether proceeding to trial would have been "objectively reasonable in light 

of all the facts." Fugit, 703 F.3d at 260. Mr. Hutton cannot show that proceeding to trial would 

have been objectively reasonable here because trial likely would have only resulted in more 

potential prison time for him and he still would have been subject to deportation. 

CONCLUSION 

For the foregoing reasons, the decision of the Circuit Court of Harrison County should be 

affirmed. 
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