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Argument 

The State in its response appears to concede two elements of the Coram Nobis 

requirements: 1) that a more usual remedy is not available and 2) there exists a substantial 

adverse consequence from the conviction. The State still maintains that Mr. Hutton had no valid 

reason for not attacking the conviction earlier, and that his counsel was not constitutionally 

ineffective. Respondent's Response Brief(RRB), page 12. 

L MR.HUTTONDIDHAVEA VALID REASON NOT TO ATTACK IDS 
CONVICTION EARLIER 

The State, in its response focuses on the availability of a habeas petition for a different 

failure of counsel than that ofwhich Mr. Hutton complains. RRB, page 10, 13-15. It is curious 

that the State considers the ineffective assistance ofcounsel (lAC) claim for Mr. Dyer's failure to 

prepare for trial to be a viable and "winnable" claim (RRB, page 13), even though the claim was 

suggested by a lawyer who declined to pursue it, and who later admitted his own ineffective 

assistance for failure to advise Mr. Hutton on a valid Padilla claim. App. Vol m, page 200, lines 

17-24, page 201, lines 1-21; J.A.Vol II, 389-390. Now, the State would argue that the Padilla 

claim Mr. Hutton actually filed is not valid, but the lAC for failure to prepare is? 

Was the other claim meritorious? Maybe. Was it "winnable"? No. The lawyer may, in 

fact, have been unprepared, and he may in fact have billed for other people's time (App. Vol. Ill, 

page 121, lines 21-23; 122, lines 1-19), but he charged the State of West Virginia 71.4 hours for 

out-of-court (including at least 16 hours identified specifically as trial preparation) and 2.4 hours 

for in-court representation, for which he billed $3,369.00, on a case which did not go to trial, and 

for which the statutory maximum payment was $3,000. J.A.Vol. I, 63-66. W.Va. Code § 29-21

13a. 
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There was a Rule 11 hearing modified pursuant to Kennedy v. Frasier 178 W.Va. 10,357 

S.E.2d 443 (1987), andAlfordv. North Carolina 400 U.S. 25,91 S.Ct. 160 (1970), where Mr. 

Hutton was fully informed by the circuit court of the consequences of his plea (other than the 

immigration consequences, ofcourse), and he told the court he was satisfied with his counsel. 

See Rule 11, W.Va.R.Crim.P. Mr. Dyer, in the hearing ofDecember 16, 2015, said that his 

advice as ofthat date would not have changed. In his opinion, the case was a loser, and a plea 

was his advice. J.A.Vol. ill, 129, lines 20-21. Mr. Hutton was sentenced on July 7,2010, in 

accordance to W.Va.RCrim.P. Rule 32. Mr. Hutton may not have been happy with Mr. Dyer's 

performance, but he accepted the prison sentence as a possible consequence that was known, 

even if he hoped for and expected probation. 

Mr. Hutton's family then hired Mr. Craig. Mr. Craig did not file a meritorious and 

winnable habeas corpus petition based on Padilla; he filed a motion for new trial in a case where 

there had been no trial and based on a claim that would most surely fail under this set of facts. 

J.A. Vol I, 4, Docket entry 127-129, lA.Vol n, 712-718. See also W.Va.RCrim.P. 32(e). The 

family had no more money at this point, and there is no evidence to suggest that Mr. Craig 

informed Mr. Hutton ofhis right to ask for appointed counsel in a habeas case, as the 

communication was with Mr. Hutton's wife, Keterah, and was very problematic. J.A. Vol. ill, 

page 185, line 22-14, page 186, line 1-6; page 197, lines 21-24, page 198, line 1. 

The State then argues that the validity of the claim is irrelevant in any case. The State 

considers the failure to file a habeas for a losing claim as a bar to a later, valid Padilla claim. 

That is the core ofthe argument. Failure to pursue a losing case prevents the pursuit of a later 

discovered valid claim. It is a classic statement ofa right without a remedy. "A right without a 

remedy is unknown to the law." Barrett v. Holmes, 102 U.S. 651, 652 (1880); see also, In re 
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Mrs. Alexander's Cotton, 69 U.S. 404 (1864) It is the pursuit of procedural rigidity used to bar 

substantive justice. 

In pursuit of such a ruling, the State cites United States v. Payne, 644 F.3d 1111, (lOth.Cir. 

2011) for the premise that failure to file a 28 U.S.C. § 2255 habeas bars a defendant in a later 

Coram Nobis, even ifthe habeas would have been untimely, suggesting that § 2255 could have 

provided that sought-after theoretical remedy that provides no relief. RRB page 12, fn. 2. But 

§2255 is irrelevant to the analysis of this case, because § 2255 is only available to "[a] prisoner 

in custody under sentence ofa court established by Act of Congress .... " 28 U.S.C. §2255. Mr. 

Hutton was not serving a State or Federal sentence when he discovered the deportation 

consequence, so § 2255 was never available to him as a remedy to the injury for which he seeks 

relief. The need for a remedy arises from the awareness of the constitutional injury. United States 

v. Akinsade, 686 F.3d 248,252 (4th Cir. 2012) ("Until physically detained by Immigration 

Authorities in 2009, Akinsade had no reason to challenge the conviction .... "). Also cited by the 

State in support of this argument is Maus-Leva v. United States, 287 F3d. 758, 761 (2002), when 

the Coram Nobis in that case was denied because Maus-Leva was still incarcerated. In other 

words, §2255 was still available to him. Maus-Leva, 287 F3d. at 759. 

Furthermore, the State argues that the facts ofAkinsade are significantly different, in that 

Mr. Akinsade's lawyer gave him inaccurate infoimation and Mr. Hutton's lawyer gave him no 

advice. That is a distinction without a difference. The State argues that it was only the falsity of 

the advice that gave him justification to challenge the conviction. This is not the holding of 

Akinsade, and more importantly, that is not the holding ofPadilla. The Padilla decision was not 

the least bit vague. 
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The State's effort to find a theoretical but unavailable remedy without substantive 

available relief is unavailing. This Court has already chosen to allow a remedy where there is a 

right, and that remedy for Mr. Hutton is Coram Nobis. Hutton v. West Virginia, et al. 235 W.Va. 

724, 776 S.E.2d 621 (2015). 

The state then spends some time listing all of the research and investigation that Mr. 

Hutton's lawyers didn't do, to show that Mr. Hutton could have discovered his right and his 

remedy earlier, had he done so. RRB, page 14-15. Mr. Hutton's petition should fail, the state 

says, because he didn't do (while incarcerated and indigent) the research and investigation to 

discover and apply the law that proved the prior attorneys' ineffective assistance of counsel. The 

very research and investigation that his lawyers failed to do was not their duty, says the State, but 

his. That duty, says the State, does not adhere to counsel, but to the criminal defendant. Ifhe 

doesn't do his lawyer's job, the failure is his, not the lawyer's. The Strickland standard may be 

deferential, but at some point, justice must prevaiL 

Ineffective assistance ofcounsel is a constitutional violation. Expecting the client to 

know the law is contrary to the very pwpose of the lawyer. If the client is required to know the 

law applicable to his facts, why do we need lawyers, at all? And, not to put too fme a point on it, 

Mr. Hutton did find the case and the remedy on his own, once the injury was known. So even if 

the duty was Mr. Hutton's, which it was not, he performed it, once aware of the itijury. The 

Petition for a writ ofCoram Nobis that Mr. Hutton filed in the Circuit Court ofHarrison County 

was filed pro se. When he learned of the deportation consequence his plea had wrought, with 

Federal Authorities prepared to take him into custody upon his release from West Virginia's 

custody, he found the law and remedy through jailhouse lawyers and acted promptly. I.A. Vol. 
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III, page 212-213. But the State wants to argue that Mr. Hutton failed in his duty and his lawyers 

did not. 

The State, which seemed to concede the usual remedy prong ofCoram Nobis in the Table 

of Contents and Summary of argument and in the body ofthe text on page 12 of the Response 

Brief, resurrects the challenge in footnote 2, suggesting that Mr. Hutton still has a right to file a 

losing appeal ofhis deportation order, and he then has the right to file for a writ ofcertiorari that 

would be denied because it does not provide the case needed to resolve the split among circuits. 

See RRB, pg. 12. In footnote 2, the State acknowledges that overturning the conviction in the 

federal case is not possible. West Virginia case law seems to agree. See Sniffen v. Cline, 193 

W.va. 370, 456 S.E.2d 451 (1995) (Syl. Pt. 4, in the contextofa traffic conviction, identifies 

the proper forum for attacking the constitutional validity ofa prior conviction when that offense 

is the foundation for adverse administrative action as the venue in which such conviction was 

initially rendered.). 

The law governing removability ofnon-citizens convicted of felonies such as Mr. 

Hutton's is more fully explained in Petitioner's brief pages 10-15 and in the Joint Appendix, Vol. 

I, pages 226-230. Briefly, Section 237(a) of8 U.S.C. 1227 states that "Any alien who is 

convicted of an aggravated felony at any time after admission is deportable." An "aggravated 

felony" is "a crime ofviolence ... for which the term ofimprisonment [is] at least one year." 8 

U.S.C. 1101, Section 101 (a)(43)(F). Mr. Hutton's conviction fits within the law's clear and 

unambiguous statement, and the Attorney General has issued a Removal Order. J.A. I, page 53. 

The wording of8 U.S.C. 1226, section 236 I is mandatory: "[The Attorney General shall 

take into custody any alien who] is deportable by reason of having committed any offence 

covered in Section 237(a)(2)(AXii) ...." (emphasis added). This is not subject to judicial 
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challenge. "An alien convicted ofan aggravated felony shall be conclusively presumed to be 

deportable from the United States." Section 238(c), 8 U.S.C. 1228 (emphasis added). That issue 

has also been decided in Mr. Hutton's case. J.A. Vo1.1, pages 55-57. As long as the conviction 

stands, he is conclusively presumed to be deportable, the order to deport him has been and will 

continue to be upheld. The law is unambiguous and the federal courts have no discretion in the 

matter. For the United States Supreme Court to grant a writ to resolve the circuit split would 

require a non-categorical offense, which Mr. Hutton's case is not. That issue is more fully 

discussed in Petitioner's Brief, pages 13-15, and in the Ioint Appendix, 227-230, 245-250. For 

the United States Supreme Court to grant certiorari and rule in his favor on the deportation issue 

would require a sea change in Supreme Court jurisprudence on a statute that is unambiguous and 

has been upheld as constitutional, potentially challenging the separation ofpowers precedent or 

principles offederalism. It is so unlikely, that its use by the State is a chimera, not based in 

reality. 

n. MR. HUTTON'S COUNSEL WAS CONSTITUTIONALLY INEFFECTIVE 

The State's entire argument on this issue is contingent upon complete acceptance ofonly 

those parts ofMr. Dyer's testimony and evidence that exonerate him, coupled with a complete 

disbelief ofMr. Hutton's testimony and conduct, and Mr. Dyer's other contradictory testimony 

and, of course, his affidavit saying he could recall no conversations regarding Mr. Hutton's 

immigration situation. Mr. Dyer, under leading questioning by the State's attorney, called Mr. 

Hutton evasive. He claimed both no memory of any conversations regarding immigration status 

or consequences and any conversations where he probed and was deflected. All that time spent 

dancing around the issue when two simple questions and one simple statement would have 

resolved the question ofhis duty to advise. 1) Where were you born? Answer: Iamaica. 2) what 
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is your citizenship status? Answer: Pennanent resident. 3) Attorney: You may get deported if 

you plead guilty. On this question Padilla is clear: 

Immigration law can be complex, and it is a legal specialty of its own. Some members of 
the bar who represent clients facing criminal charges, in either state or federal court or 
both, may not well versed in it. There will, therefore, undoubtedly be numerous situations 
in which the deportation consequences of a particular plea are unclear or uncertain. The 
duty of the private practitioner in such cases is more limited. When the law is not 
succinct and straightforward (as it is in many of the scenarios posited by Justice Alito), a 
criminal defense attorney need do no more that advise a noncitizen client that pending 
criminal charges may carry a risk ofadverse immigration consequences. But when the 
deportation consequence is truly clear, as it was in this case, the duty to give correct is 
equally clear. 

Padilla v. Kentucky, 599 U.S. 365, 369, 130 S.Ct. 1473, 1483. 

As in Mr. Hutton's case, "[t]he consequence ofPadilla's plea could be easily determined 

from reading the removal statute[.] [H]is deportation was presumptively mandatory ...." Padilla, 

at 369. See also, J.A.Vol. I, Petitioner's Brief, pp 11-13; 8 U.S.C. 1227, Section 237(a); 8 U.S.C. 

1101, Section 101(a); 8 U.S.C. 1228, Section 238(c). But ifMr. Dyer was uncertain, all he had to 

do was warn Mr. Hutton of the possible consequence and there would have been a trial. 

To avoid admitting that he was unaware ofPadilla and failed to give Padilla mandated 

advice, the attorney constructs a whole fabric of conversations with one purpose: to protect 

himself from a finding of ineffective assistance of counsel. He doesn't recall any conversations 

sometimes, but he recalls many evasive conversations designed to deceive and hide Mr. Hutton's 

citizenship status from his lawyer. 

The State cites Chaidez v. United States, 133 S.Ct. 1103, 1110 (2013), for the premise 

that Strickland applies to analysis ofCoram Nobis claims oflAC for Padilla violations, and it 

does. But the case does more than that. It was decided on the issue of retroactive application of 

Padilla. So the issue revolved on the question ofwhether or not Padilla was a 'new rule,' per the 

ruling of Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060 (1989). Prior to Padilla, no United States 
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Supreme Court decision had ever ruled on whether or not attorneys have any duty to inform 

criminal defendants ofany collateral consequence under the Sixth Amendment. Padilla v. 

Kentucky, 559 U.S. 356, 365, (2010), Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366 

(1985)(declining the question), and most jurisdictions held that counsel's failure to inform a 

defendant of the collateral consequences of a guilty plea is never a Sixth Amendment violation. 

Santos-Sanchez v. United States, 548 F.3d 327,334-337 (C.A.5 2008). 

The circuit court in the hearing ofDecember 16,2015, closed off questioning ofMr. 

Hutton on whether or not he received advice regarding collateral consequences stating, "what's 

the relevance of that? There's a Supreme Court case on it that says it's a collateral consequence 

and you don't have to bring it up." I.A. Vol. lIT, page 46, lines 18-20. That clearly is a 

misunderstanding of the law in light ofPadilla ~ ruling. Now there is a Supreme Court case, 

Chaidez, that reiterates unequivocally that you do have a duty, as a criminal defense attorney to 

advise non-citizen clients of possible immigration consequences of a plea. 

The United States Supreme Court has ruled in Padilla "that criminal defense attorneys 

must inform non-citizen clients of the risks of deportation arising from guilty pleas." Chaidez, 

133 S.Ct. at 1106. This was not a "[g]arden variety" application of the test in Strickland. Chaidez, 

133 S.Ct. at 1107. That would not be a new rule per Teague v. Lane, 489 U.S. 288. "Padilla 

merely made clear that a lawyer who neglects to inform a client about the risk of deportation is 

professionally incompetent." Chaidez, 133 S.Ct. at 1108. It is hard to get clearer than that. 

Padilla imposes a duty on the attorney. Mr. Dyer failed to exercise that duty, as did Mr. Craig. 

The Supreme Court of the United States has spoken, and there is today a Constitutional 

duty to inform criminal defendants ofat least one collateral consequence: the possible 

immigration consequences to a non-citizen pleading guilty to a crime. Is it too hard is it to ask a 
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client where they were born? Can that be an undue burden to place upon a criminal defense 

attorney? Padilla answers both questions in the negative; it is neither difficult nor an undue 

burden. 

It is our responsibility under the Constitution to ensure that no criminal defendant 
whether a citizen or not - is left to the "mercies of incompetent counsel." Richardson, 
397 U.S. at 771,90 S.Ct. 1441,25 L.Ed.2d 763. To satisfy this responsibility, we now 
hold that counsel must inform her client whether hisplea carries a risk ofdeportation. 
Our longstanding Sixth Amendment precedents, the seriousness of deportation as a 
consequence of a criminal plea, and the concomitant impact of deportation on families 
living lawfully in this country demand no less. 

Padilla, 599 U.S. at 374, 130 S.Ct. 1486 (emphasis added). 

As in Mr. Hutton's case, "[t]he consequence ofPadilla's plea could be easily determined 

from reading the removal statute[.] [H]is deportation was presumptively mandatory ...." Padilla, 

at 369. See also, l.A.Vol. L Petitioner's Brief, pp 11-13; 8 U.S.C. 1227, Section 237(a); 8 U.S.C. 

1101, Section 101(a); 8 U.S.C. 1228, Section 238(c)("An alien convicted of an aggravated felony 

shall be conclusively presumed to be deportable from the United States."). 

ID. THE CIRCmT COURT'S ERRORS AND FINDINGS CANNOT BE 

UPHELD. 

The State apparently concedes that Syllabus Point 3 ofState v. Sims, 162 W.Va. 212,248 

S.E.2d 834 (1978) has been implicitly overruled by Padilla and Hutton. RRB, page 25-26. Or 

else, the State considers its use by the circuit court to be superfluous. But in footnote 3, when 

Sims is cited in the Response Brief, the State attempts to bootstrap another requirement to the 

prior argument for failure to diligently pursue a habeas complaint for failure to prepare for trial. 

"Moreover, Mr. Hutton cannot show prejudice on this claim [against Mr. Craig] unless he can 

also show that he could prevail on his ineffective assistance of trial counsel." There is no 

authority cited for that purported conclusion oflaw. 
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lust prior to that assertive comment, the footnote cites Jones v. Barnes, 463 U.S. 745, 103 

S.Ct. 3308 (l983), for the proposition that "skilled appellate counsel will often focus on 'at most 

a few key issues. '" RRB, page 26, fn. 3 (quoting Jones v. Barnes,463 U.S. 745, at 752). Jones v. 

Barnes certainly does not stand for the proposition that a defendant claiming lAC against his or 

her appellate counsel must also prove ineffectiveness of trial counsel. It does not even apply to 

Mr. Hutton's issue. In Jones, the defendant went to trial and had a laundry list ofappeal issues 

and his appellate attorney chose to argue some and not others. The case stands for the principle 

(over a vigorous dissent by Brennan and Marshall) that appellate counsel need not accept and 

argue all the defendant's requested claims. 

In Mr. Hutton's case ofcourse, unlike Jones, he did not even know the appellate issue 

existed until he was under ICE custody awaiting removal proceedings. There was no informed 

discussion between counsel and client of the issue coupled with a disputed decision not to pursue 

a Padilla claim. Mr. Hutton's appellate counsel admitted that he did not know ofPadilla at the 

time, and failed to counsel Mr. Hutton. His trial counsel refused to admit that he was aware or 

unaware ofPadilla at the time, I.A.Vol Ill, 108, lines 17-19, but he did admit awareness 

generally of effects of the Dlega! Immigration Reform and Immigration Responsibility Act of 

1996 (IIRNIRA). lA. Vol. m, page 102-105. So Mr. Dyer more or less admits that he knew the 

consequence ofMr. Hutton's plea, ifMr. Hutton was not a U.S. Citizen. And he admits that he 

did not give him that advice. lA.Vol m, 108, 14-16. Nonetheless, he argued, then and now, that 

a plea was the proper course of action. Mr. Dyer's propensity to argue for his clients to take a 

guilty plea when all the consequences are unclear is well known to this Court. Buffey v. Ballard, 

236 W.Va. 509, 513, 798 S.E.2d 204,209 (2015). 
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Concerning the validity of the appellate counsel's putative habeas against Mr. Dyer, the 

circuit court, in questioning Mr. Craig in the pro se Coram Nobis hearing of April 10, 2014, 

called a habeas on the Padilla issue a "home run." lA. Vol. IT, pages 389-390. So there is no law 

cited by the State to support the dubious legal conclusion that he must prevail on the trial counsel 

lAC before he can attack the appellate lAC, and the circuit court has already conceded the 

validity ofthe claim on that point, meeting the orphan requirement nonetheless. 

The State claims that appellant's brief "failed to provide a single example of a 

contradiction." RRB, page 28. Actually, on page 22 ofappellant's brief, several contradictions 

are noted. Ifmore are needed, more are available in the record: 

On page 101 of lA.Vol. Ill, lines 5-6, Mr. Dyer gives three different answers to the sole 

question of Mr. Hutton's place ofbirth. "Jamaica .... New york.... I don't have a specific 

recollection. " 

Mr. Dyer's affidavit says he had "no memory of speaking with Mr. Hutton regarding his 

immigration status nor the consequences he may face as a (sic) immigrant if found guilty." 

lA.Vol II, 733. But when asked, based on his knowledge ofIIRAIIRA whether or not he 

inquired about citizenship status with clients that may be immigrants, Mr. Dyer responded, "I 

asked him ifit was something we need to worry about." lA. Vol Ill, 102. Is that enough? 

When asked whether or not he ever inquired about Mr. Hutton's citizenship status, Mr. 

Dyer said, "No, he was just a nice guy .... He didn't seem that interested in sharing details with 

me, so I didn't ask." J.A. Vol Ill, 101, line 24, 102, lines 1-2. Yet on page 107, when asked ifhe 

had no idea of his immigration status and never inquired, Mr. Dyer stated as follows: 

No, that's not what I'm saying at all. ... We don't have conversations about the 
consequences of him pleading guilty because I inquired as to whether or not this 
was an issue we should be concerned with, and he says to me, no don't worry 
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about it. . . . I had made other inquiries. I probably made a handful of inquiries, 
'What is your status. Where the hell you from? What are you doing here? .... so 
I said to him when it got time to, you know, discuss the idea of considering a plea 
agreement, well, do we need to be giving consideration to issues regarding your 
status as a citizen? Is that an issue? I mean what the hell are you doing here? Are 
you on some visa, I mean, you tell me. ' 

lA. Vol ID, 101, line 24, 107. Yet in response to direct questioning regarding the central issues 

ofhis representation, Mr. Dyer said he could not recall conversations or had no memory of 

events dozens of times. I.A.Vo1.ID, 100-159. 

When shown the Pre-Sentence Report (pSI) indicating Mr. Hutton was born in "Kinston 

(sic) lamaica" and asked directly, "Did you at that point ask him what his citizenship status was? 

A. I'd be lying if I said I could remember that. I just have no memory one way or the other." 

I.A.Vo1. III, 124, lines 1-4. 

Mr. Dyer said that Mr. Hutton's sister "came to the office all the time. She must have 

made 50 appearances at my office. She'd walk by and stop in unannounced all the time. There 

were lots of conversations about the potential consequences here." lA.Vol ID, 125, 8-11. He 

also said, "I gave him no advice about the consequences of pleading guilty to anything." 1.A.Vol 

III, 108, lines 14-16. Mr. Hutton's sister, on reading Mr. Dyer's testimony provided an affidavit 

disputing the following items ofMr. Dyer's testimony, among others: 

a. Mr. Dyer never asked any questions in my presence relating to Mr. 
Hutton's citizenship or immigrations status. 
b. I never heard the work "lamaica" mention in any discussion with Mr. 
Dyer. 
c. [ ... ] 
d. From the date of the indictment until the time Mykal accepted the plea, I 
met with Dyer twice. The day before he accepted the plea agreement and the 
morning of the day he accepted the plea agreement. After sentencing, I did go to 
his office to request transcripts (which he never provided and he was never 
available in the office) .... Eventually, we met one time to discuss those 
sentencing issues. 
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The circuit court chose not to consider the affidavit ofMs. Ysrael. 

The circuit court and the State may say this is credible testimony for a lawyer, but no 

criminal defendant would ever be found credible by any court with this level contradiction and 

evasion. 

IfMr. Dyer was the person who "testified that he had reviewed" the photos of the victim 

and the testimony of the treating physician referred to in paragraph 50 of the circuit court's order, 

then his testimony is false. The source for that testimony is uncited in the circuit court's order. 

Mr. Dyer could not remember seeing photos of the victim at the December 16,2015 hearing. J.A 

Vol m, 121,4-6. Counsel has diligently searched the record and can find no evidence to support 

this paragraph. Ifthe circuit accepts the testimony ofMr. Dyer as credible and adopts it as the 

findings ofthe court, then it bears the burden ofdisbelief when the evidence turns out to be as 

diaphanous as gossamer. There are no photos ofthe victim. No treating physician ever testified. 

This cannot be used as credible findings offact ofa circuit court when they do not exist. 

The petitioner submitted two sworn affidavits after the December 16,2015 hearing. One 

by the professor of Immigration Law at the University ofWest Virginia College ofLaw 

correcting his misstatements of law at the December 16, 2015 hearing. The other was by Mr. 

Hutton's sister, correcting misstatements about her being an immigration lawyer by the 

prosecuting attorney (J.AVol m, 153,23-24), and misstatements by Mr. Dyer about their 

contacts. J.AVol I, 199-203; J.AVol m, 125,8-11. Neither was considered by the circuit court. 

Instead, the circuit court accepted as findings offact the prosecutor's unsworn and 

undocumented allegations ofDefendant's criminal history propounded in a post hearing pleading 

and allegations for which no evidence exists. The validity ofthe circuit court's flawed order 

should not be upheld. 
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N. 	 THE PREJUDICE MR. HUTTON HAS SUFFERED IS CLEARLY 
SHOWN BY IllS DECISION TO PURSUE TInS REMEDY 

Mr. Hutton could be a free man today. Were he to merely acquiesce to his deportation, he 

would arrive in Jamaica unbound by any state or nation's custody. In spite of this, Mr. Hutton 

sits in a Federal Prison in Pennsylvania, in "civil confinement". The distinction between 

incarceration and civil confinement has yet to be made clear to undersigned counsel, but the time 

and effort Mr. Hutton has devoted to this petition certainly meets the requirements of Syllabus 

point 4 of Vernatter v Warden, West Virginia Penitentiary, 194 W.Va. 3,459 S.E.2d 114 (1995), 

which only requires that a petitioner "show there is a reasonable probability that, but for 

counsel's errors, he would not have pleaded guilty and would have insisted on going to trial. " 

(emphasis added). Beyond that, Padilla and Hutton only require that "a decision to reject the 

plea bargain would have been rational under the circumstances." Hutton, 235 W.Va. at 739 

(quoting Padilla, 559 U.S. at 372). 

The State tries to minimize the prejudice by focusing on the likelihood ofMr. Hutton 

prevailing at trial. RRB 31-34. The State cites United States v. Fugit, 703 F.3d 248,260 (4th Cir. 

2012) for the proposition that the reviewing court should not consider the petitioner's subjective 

preference as dispositive on this issue, say "what matters is whether proceeding to trial would 

have been objectively reasonable in light ofall the facts." Fugit is not a Coram Nobis for 

ineffective assistance under Padilla, ofcourse. It was decided on a motion to vacate a plea in a 

child sexual abuse case which had stipulated facts constituting actual guilt in the plea, and a 

standard of actual innocence for vacating the plea. It is not comparable to Mr. Hutton's case, at 

all. 

The State also cites Pilla v. United States, 668 F.2d 368, 373 (6th Cir. 2012) to say that 

prejudice cannot be established simply by the subjective statement ofthe defendant if there was 
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"overwhelming evidence of her guilt." But the evidence in the two cases are not comparable. 

Pilla included still photos from a surveillance camera showing the crime in progress, an FBI 

report with a confession, a CD ofphone calls with the FBI agent In addition, the defendant was 

examined by two psychiatrists and a physician friend, all ofwhom refused to testify in support of 

a diminished capacity defense. Furthermore, the defendant knew of the deportation consequences 

at the time she filed a § 2255 petition without claiming a Padilla violation, and the bad advice 

regarding deportation consequences was given years before Padilla was decided. Pilla, 668 F .2d 

at 370-373. 

Padilla does not require that the petitioner prove he would have prevailed at trial, 

but only that a decision to refuse the plea, knowing all the consequences, would be a rational 

decision. Padilla, 559 U.S. at 372, Hutton, 235 W.Va. 739, 776 S.E. 2d at 636. The decision to 

go to trial would have been rational because a review ofthe potential evidence in the case shows 

injuries that are in all cases self-reported pain with no visible injuries, as even Mr. Dyer 

acknowledged. 1.A. Vol. III, pages 162-69. Also there was impeachment evidence regarding 

telephone calls from the alleged victim's phone showing numerous phone calls with a variety of 

persons (mcluding family), but no 911 call. There were admissions under oath by the alleged 

victim that during those days after the event but before the arrival of the police she had 

consensual meretricious sex with Mr. Hutton that even Mr. Dyer admitted,"[a]bsolutely," would 

have been useful at trial, as evidence of condonation. 1.A. Vol. III, pages 126-127, 174-78. 

There were photos of the alleged victim in Clarksburg that contradicted her sworn testimony. 

I.A., Vol. ill, 194, 12-23; See also, I.A.Vol III, 189,5-24, 190, 1-5. Appellate counsel said he 

would not have recommended a plea on these facts. I.A.Vol III, 199,6-24, page 200, 1-16. 

Considering the four plus years ofdetention Mr. Hutton has endured to contest removal, the pro 
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se petition in this Court, thepro se appeals in the immigration process, and his clear and eloquent 

insistence on never being told of the consequence of removal, his willingness to take the case to 

trial is unassailable. I.A. Vol. II, pages 362, Vol. III, 67, 209-10, 213-214. 

Mr. Craig, Hutton's first post-conviction attorney thought the defendant had a substantial 

probability of prevailing at trial, and that is more than the law requires. lA. Vol. II, pages 380

85, Vol. III, pages 198-201. Considering the totality of the record, Mr. Hutton's decision to take 

this case to trial would have been rational. 

CONCLUSION 

Mr. Hutton has met all the factual and legal requirements to be granted a writ ofCoram 

Nobis, and an order vacating his conviction. He has spent five in federal detention pursuing this 

end, and both justice and the controlling case law cited herein and in the Petitioner's Brief should 

compel this Court to GRANT the petition and order Mr. Hutton's immediate restoration ofali 

rights affected by his conviction. 

Respectfully Submitted, 

~~Mns7 
2006 White Day Creek Road 
Morgantown, WV 26508 
(304) 296- 7920 
wileynewbold@gmail.com 
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