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I. Assignments of Error 

1. 	 The circuit court erred when it found that Mr. Hutton had not met the threshold 

requirements for obtaining a Writ of Coram Nobis, to wit: 

a. 	 There is no more usual remedy for Mr. Hutton. 
i. 	 The appeal on the Federal Immigration removal action is not a remedy 

because it cannot succeed unless the underlying unconstitutional plea can 
be overturned. 

11. 	 Mr. Hutton's case does not provide an opportunity to resolve the split 
among the Circuits, and thus would not be accepted on certiorari. 

111. 	 A Habeas remedy was not available to Mr. Hutton when he discovered the 
Padilla violation and the deportation consequences of his plea, which is 
the basis of his claim of ineffective counsel. 

b. 	 There was a valid reason why Mr. Hutton did not attack the conviction earlier. 
c. 	 There are serious consequences from the conviction sufficient to satisfy Article III 

requirements. 
d. 	 The error presents a denial of a fundamental constitutional right, the Sixth 

Amendment right to effective assistance of counsel. 
1. 	 Both trial and post-conviction counsel were ineffective. 

11. 	 The circuit court improperly relied on SyI. Pt. 3 ofState v. Sims, 162 
W.Va. 212, 248 S.E.2d 834 (1978), which is implicitly overruled by 
Padilla and Hutton. 

111. 	 But for the ineffectiveness of counsel, the result would have been 
different. 

2. The fmdings of the circuit court are not supported by the record, and the circuit court 

failed to exercise any discretion at all in issuing its decision. 

3. The circuit court erred in stating as a conclusion of law that no attorney has a duty to 

investigate the immigration status of a criminal defendant. 

II. Statement of the Case 

The petitioner, Mr. Hutton (who also goes by Mykel G. Rasyth) was born in Jamaica and has 

been a lawful permanent resident ofthe United States since 1972. He has been in Federal 

Detention awaiting removal because his lawyer urged him to take a plea to a violent felony he 

denies having committed, and then failed to inform Mr. Hutton that such a plea would result in 

1 




his deportation, in violation of the mandate placed upon criminal attorneys by the decision in 

Padilla v. Kentucky. 

On May 21, 2010, Mr. Hutton entered a plea of guilty to the felony offense ofunlawful 

wounding in violation of W.Va. Code § 61-2-9(a), pursuant to Kennedy v. Frasier 178 W.Va. 10, 

357 S.E.2d 443 (1987), and Alford v. North Carolina 400 U.S. 25,91 S.Ct. 160 (1970). On July 

6,2010, he was sentenced to a tenn ofone to five years imprisonment. Thomas Dyer was Mr. 

Hutton's court-appointed counsel. After sentencing, Mr. Hutton's family hired Courtenay Craig, 

who filed a notice of appeal, a Motion for a New Trial Based on Newly Discovered Evidence, a 

Motion to Reconsider Sentence, and a Motion for Post-Conviction Bond or alternative sentence. 

On September 21,2010, the circuit court denied the motion for post-conviction bond. An 

evidentiary hearing on the remaining motions was held on October 27, 2010, and the court 

denied all remaining motions by an order entered on December 15,2010. That order was not 

appealed. No appeal or habeas was filed. 

On May 28,2013, days before he was due to be released upon the completion of his 

sentence, the Department ofHomeland Security (DHS) notified Mr. Hutton that he was subject 

to a United States Immigration and Customs Enforcement (ICE) detainer for a custody 

detennination pending removal (deportation). On September 9, 2013, an Immigration Judge 

found Mr. Hutton's conviction to be categorically an aggravated felony crime ofviolence, and 

ordered him removed to Jamaica. While in detention pending removal, he was made aware of the 

Padilla case and the remedy of Coram Nobis, and his family obtained a sworn affidavit from Mr. 

Dyer on June 14,2013, stating that he had been Mr. Hutton's attorney in the underlying felony 

and had no memory ofeither he or the judge discussing the immigration consequences of his 

plea. The affidavit was used to support both Mr. Hutton's Petition for a Writ of Coram Nobis 
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filed on September 4,2013, in the Harrison County Circuit Court, and his motion in Federal 

Court to stay his removal. The Third Circuit, on April 17, 2014, stayed the deportation action 

pending the resolution of the state issue now again before this Court. 

On April 28, 2014, the circuit court entered an Amended Order Denying Writ ofError 

Coram Nobis, and the petitioner appealed the ruling to the West Virginia Supreme Court of 

Appeals. On June 16,2015, this Court reversed and remanded for further proceedings. 

The Hutton opinion held that a claim of legal error could be brought by a petition for a 

Writ of Coram Nobis only in extraordinary circumstances where the petitioner can satisfy four 

elements: "1) a more usual remedy is not available, 2) there are valid reasons for not attacking 

the conviction earlier; 3) there exists a substantial adverse consequence from conviction; and 4) 

the error presents a denial of a fundamental constitutional right." Syi. Pt. 5, State o/West 

Virginia v. Hutton, 235 W;Va. 724, 776 S.E.2d 621 (2015). This' Court further held that Padilla 

imposed a duty upon defense counsel to "warn an immigrant client of the deportation 

consequences ofa guilty plea." From SyI. Pt. 4, State o/West Virginia v. Hutton, 235 W.Va. 724, 

776 S.E.2d 621 (2015) 

Upon remand, the circuit court appointed Wiley Newbold to represent Mr. Hutton, and an 

evidentiary hearing was held on December 16,2015. Petitioner's proposed findings of fact and 

conclusions oflaw were filed on February 11,2016. Respondent's proposed findings of fact and 

conclusions oflaw were filed on March 14,2016. On October 18,2016, the circuit court issued 

the Final Order denying the petition, from which petitioner now appeals. 
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III. Summary of Argument 

1. The circuit court erred when it found that the petitioner had not met the threshold 

elements of Coram Nobis. 

a. There is no more usual remedy for Mr. Hutton. 

The circuit court erred when it ruled that Mr. Hutton failed the first prong of the 

AkinsadelHutton test for granting a writ of Coram Nobis. The only remedy to the constitutional 

error before the court is to vacate the conviction, and the only avenue available is Coram Nobis. 

The circuit court ruled that Mr. Hutton could have challenged the conviction by a habeas, and 

could still challenge the deportation by petition for Writ of Certiorari in the United States 

Supreme Court. 

Mr. Hutton had no need for a habeas until he first discovered he was being deported as an 

unknown consequence of his Alford plea. That is the basis ofhis Ineffective Assistance of 

Counsel (lAC) claim. Because of that conviction he is categorically removable. He cannot 

prevail on the immigration removal action on appeal unless his conviction is overturned. 

Although certiorari can be filed, Mr. Hutton's case does not provide the Supreme Court with the 

facts needed to resolve the split in the Circuits. Even if he could forestall the immediate 

deportation action, the conviction mandates removal, removal proceedings have commenced, 

and even if discretion could be granted, it can also be taken away. 

b. There was a valid reason why Mr. Hutton did not attack the conviction earlier. 

Mr. Hutton did not attack the conviction earlier because he did not know the immigration 

consequences of the Alford plea lmtil his state sentence was served, and he no longer had access 

to habeas relief At that point, he acted promptly. According to United States v. Akinsade, 686 

F.3d 248 (4thCir. 2012), that is sufficient. 
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c. 	 There are serious consequences from the conviction sufficient to satisfy Article III 

requirements. 

The law is clear. "The risk of deportation is an adverse consequence sufficient to create a 


case or controversy as required by Article III of the Constitution." Adkinsade, 686 F.3d at 252 


(citing United States v. Kwan, 407 F.3d 1005, 1014 (9th Cir. 2005». 


d. 	 The error presents a denial of a fundamental constitutional right, the Sixth 
Amendment right to effective assistance of counsel. 

The right to effective assistance of counsel is guaranteed by the Sixth Amendment to the 


United States Constitution. 


i. Both trial and post-conviction counsel were ineffective. 

This Court has already stated that "Padilla would appear to require a definitive statement 

by counsel that he informed Mr. Hutton of the possibility of deportation." Hutton, 235 W.Va. at 

fn. 20, 742. Mr. Dyer admits that there was no such definitive statement. "The weight of 

prevailing professional norms supports the view that counsel must advise her client regarding the 

risk of deportation." Padilla, 559 U.S. at 367, 130 S. Ct. at 1482. That rationale is now law. 

Counselling a noncitizen client regarding the immigration consequences of a felony conviction is 

now a constitutionally recognized duty ofthe criminal defense bar, and has been since March 31, 

2010. It was the duty of counsel on May 21, 2010, the day Mr. Hutton pled guilty to unlawful 

assault. Both ofhis attorneys failed to give him Padilla advice. 

11. 	 The Court improperly relied on Syl. Pt. 3 ofState v. Sims, 162 W.Va. 
2112,248 S.E.2d 834 (1978), which is implicitly overruled by Padilla and 
Hutton. 

Syllabus point 3 ofSims requires that analysis of ineffective assistance of counsel (lAC) claims 

must show a nexus between the IAC claim and an issue in dispute at trial, when that requirement 

is implicitly overruled by both Padilla and Hutton. 
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iii. 	 But for the ineffectiveness of counsel, the result would have been 
different. 

Padilla does not require that the petitioner prove he would have prevailed at trial, but 

only that a decision to refuse the plea, knowing all the consequences, would be a rational 

decision. A review of the potential evidence in the case shows a clear and definite allegation of 

substantial injury by the alleged victim, but the medical records show self-reported injuries 

without external bruising, a,s even Mr. Dyer acknowledged. Also there was ample impeachment 

evidence, admissions under oath of meretricious sex that even Mr. Dyer said would have been 

useful at trial. Considering the four plus years ofdetention Mr. Hutton has endured to contest 

removal and his clear and eloquent insistence on never being told of the consequence ofremoval, 

his willingness to take the case to trial is unassailable. Mr. Craig, Hutton's first post-conviction 

attorney thought the defendant had a substantial probability of prevailing at trial, and that is more 

than the law requires. Under all the circumstances, a decision by Mr. Hutton to take this case to 

trial would be rational. 

2. The f"mdings of the circuit court are not supported by the record, and the circuit 
court failed to exercise any discretion at all in issuing its decision. 

The circuit court has abused its discretion and committed plain error by adopting facts not in 

evidence and accepting the selective self-serving testimony ofMr. Dyer as truthful, while 

ignoring his affidavit of June 14,2013, ignoring the credible testimony of Mr. Hutton and the 

clear weight of the evidence. The circuit court had a presumption of mendacity for the testimony 

of the petitioner, threatened Mr. Hutton with perjury or false swearing without cause, ignored the 

credible and consistent testimony ofMr. Hutton, and ignored the plain fact the Mr. Hutton has 

endured four years of incarceration because he was not given effective assistance of counsel. 
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3. The circuit court erred in stating as a conclusion oflaw that no attorney has a duty 
to investigate the immigration status of a criminal defendant. 

Since Padilla, Courts now require cOWlsel to infonn criminal clients of collateral 

consequences of a guilty plea, at least in the context of immigration and deportation. If the exact 

extent and parameters of that duty are now being defined by this Court and other courts, then 

circuit court's submission is simple: the attorney has no duty to inquire. Having considered the 

testimony and previous Hutton ruling in this case, the circuit court absolves the attorney of all 

duty to inquire and advise ..This Court should rule that Padilla and Hutton impose a duty upon 

criminal defense cOWlsel to inquire of their clients, when the issue of origin and citizenship is 

present, their place of birth and citizenship status. 

IV. Statement regarding oral argument and decision 

Because this case presents an issue of first impression concerning the duties imposed on 

defense counsel by Padilla and Hutton, and because there is a constitutional question regarding 

the circuit court's Final Order, counsel requests oral argument pursuant to Rule 20 of the West 

Virginia Revised Rules for Appellate Procedure. 

V. Argument 

1. 	 The circuit court erred when it found that Mr. Hutton did not meet the threshold 
requirements for a Writ of Coram Nobis. 

The writ of Coram Nobis, as adopted in State ofWest Virginia v. Hutton, 235 W.Va. 724, 

776 S.E.2d 621 (2015) relies on United States v Akinsade, 686 F.3d 248 (4th Cir. 2012) for a 

delineation of the elemen~s: 

1) 	 A more usual remedy is not available; 
2) 	 Valid reasons exist for not attacking the conviction earlier; 
3) 	 Adverse consequences exist from the conviction sufficient to satisfy the case or 

controversy requirement ofArticle III; and 
4) 	 The error is of the most fundamental character. 
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United States v Akinsade, 686 F.3d 248,252 (4th Cir. 20 12)(intemal quotations and 
citation omitted). 

Standard of Review 

"In reviewing challenges to the findings and conclusions of the circuit court, we apply a 

two-prong deferential standard of review. We review the final order and ultimate disposition 

under an abuse of discretion standard, and we review the circuit court's underling factual fmding 

under a clearly erroneous standard. Questions oflaw are subject to a de novo review." Syl. Pt. 2, 

Walker v. West Virginia Ethics Com'n, 492 S.E.2d 167,201 W.Va. 108 (1997). 

"The deference accorded to a circuit court sitting as factfinder may evaporate if upon review 

of its findings the appellate court determines that: (1) a relevant factor that should have been 

given significant weight is not considered; (2) all proper factors, and no improper factors, are 

considered, but the circuit court in weighing those factors commits an error ofjudgment; or (3) 

the circuit court failed to exercise any discretion at all in issuing its decision." Syl. Pt. 1 Brown v. 

Gobble, 196 W.Va. 559 (1996). 

"Generally, findings of fact are reviewed for clear error and conclusions of law are reviewed 

de novo. However, ostensible fmdings offact, which entail the application of law or constitute 

legal judgments which transcend ordinary factual determinations, must be reviewed de novo. The 

sufficiency of the information presented at trial to support a finding that a constitutional 

predicate has been satisfied presents a question oflaw." Syl. Pt. 1 State ex rei. Cooper v. 

Caperton, 196 W.Va. 208 (1996). 

a. There is no more usual remedy available to Mr. Hutton. 

The circuit court erred when it ruled that Mr. Hutton fails the first prong of the 

AkinsadelHutton test for granting a writ of Coram Nobis. This element requires that a more usual 

remedy is not available. That is a present tense statement. It doesn't say that a more usual 
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remedy 'is now or was previously available.' Because a habeas is not now available, Mr. 

Hutton's case meets the plain wording of the test. There is no more usual remedy available. The 

circuit court apparently reads that plain wording to require that Mr. Hutton never had a more 

usual remedy, which is not what it says. 

Even so, Mr. Hutton had no need for a habeas until he first discovered he was being 

deported as an unknown consequence of his Alford plea. That is the basis of his lAC claim. He 

cannot prevail on the immigration removal action on appeal unless his conviction is overturned. 

Even if certiorari can be filed, Mr. Hutton's facts do not provide the Supreme Court with the 

facts needed to resolve the split in the Circuits over categorical and non-categorical offenses. 

Even ifhe could forestall the immediate deportation action, the conviction mandates removal, 

removal proceedings have commenced, and even ifdiscretion could be granted, it can also be 

taken away. The only remedy to the constitutional error before the court is to vacate the 

conviction, and the only av'enue available is Coram Nobis. 

i. The appeal on the Federal Immigration removal action is not a 
remedy because it cannot succeed unless the underlying unconstitutional plea can be 
overturned. . 

The circuit court's conclusion that Mr. Hutton has a more usual remedy by' filing a 

petition for certiorari in the United States Supreme Court challenging his deportation is incorrect, 

in that his conviction makes him categorically removable, and that does not involve or elucidate 

the issue that has split the circuits, which is the only avenue for certiorari. In addition, the circuit 

court incorrectly understands the controlling law on deportation, removal, and reentry applicable 

to Mr. Hutton, apparently concluding in error that Mr. Hutton's post-conviction behavior while 

on parole resulted in his removal proceedings, not the conviction. 
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The circuit court relies on the testimony of Michael Blumenthal in paragraphs 31-33 of 

the Final Order for several key legal propositions to support the conclusion that Mr. Hutton still 

has a remedy in Federal Court. Joint Appendix (J.A.), Vol. I, pages 30-32. The circuit court 

emphasizes Mr. Blumenthal's statement that the "government has a great deal of discretion as to 

enforcement" and also cites to Mr. Blumenthal's testimony on the state of the law regarding the 

split among the Federal Circuits on the issue of categorical and non-categorical offenses to 

support the proposition that Mr. Hutton has other remedies available in Federal CoUrt. 

Mr.. Blumenthal was testifying by phone with a bad cOlmection and while on vacation, 

and tried to correct his statement through an affidavit, which the circuit court declined to 

consider. Unfortunately, the circuit court's reliance on Mr. Blumenthal' testimony is misplaced, 

and the affidavit, even had it been accepted, doesn't correct all the misunderstanding of law the 

circuit court adopts in paragraph 31-33. It is the settled law that still governs this issue before 

this Court, not Mr. Blumenthal's testimony nor the circuit court's understanding of that 

testimony. "[C]onclusions of law are reviewed de novo." Syl. Pt. 1 State v. Spade, 225 W.Va. 

649,695 S.E.2d 879 (2010). 

When reqIoval proceedings were instituted by Immigration and Customs Enforcement 

(ICE), Mr. Hutton contested the decision of the Immigration Judge and the Board of Immigration 

Appeals (BIA) by appealing to the Third Circuit, using Mr. Dyer's Affidavit ofApril 14, 2013 to 

show aprimajacie violation under Padilla. Mr. Hutton's appeal of the BIA denial was stayed 

pending the decision of the circuit court on the petition for Coram Nobis. J.A. Vol I, page 61. 

Now the circuit court has ruled that he still has another available remedy, a writ of certiorari to 

the United States Supreme Court on the removal order if this Court denies this appeal. That is 

error. There is no remedy in Federal Court. The reason the removal action is stayed in Federal 
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Court is so that the state courts can resolve the Coram Nobis on its merits. The circuit court 

wants to insist that the petitioner file a frivolous petition for certiorari to the Supreme Court 

before he can access justice for a valid claim through Coram Nobis. 

In any circumstances, the error was counsel's failure to explain, as required by Padilla, 

that a guilty plea to a violent felony by a resident alien would result in removal. The appeal of 

the removal decision in the Federal Courts is not a remedy to the error Mr. Hutton addressed in 

his petition because it does not and cannot address the constitutional injury. The deportation 

order is a normal result of the application of immigration law when an alien is convicted of an 

aggravated felony. The deportation order is not the error. It is doing what it is designed to do. 

The failure to advise Mr. Hutton that his plea would result in removal is the error. The 

deportation order is a consequence of the error.' That error cannot be addressed in an appeal of 

the BIA order sustaining the Immigration Judge's decision to deport Mr. Hutton. As long as the 

conviction stands, the immigration judge's decision is valid and unassailable on appeal. 

Section 237(a) of 8 U.S.C. 1227 states inter alia that "Any alien ... shall, upon order of 

the Attorney General, be removed if the alien ... is convicted of a crime for which a sentence of 

one year of (sic) longer may be imposed.... Any alien who is convicted of an aggravated felony 

at any time after admission is deportable." An "aggravated felony" is "a crime of violence ... 

for which the term of imprisonment [is] at least one year." 8 U.S.C. 1101, Section 101 (a)(43)(F). 

Mr. Hutton's conviction fits within the law's clear and unambiguous statement, and the Attorney 

General has issued a Removal Order. lA. I, page 53. 

, The circuit court questioned Mr. Blumenthal on this issue. J.A. Vol III, page 91. Whether or not 
deportation is a collateral or direct consequence of conviction is irrelevant to the duty constitutionally 
imposed upon counsel by Padilla. "We, however, have never applied a distinction between direct and 
collateral consequences to defme the scope of constitutionally 'reasonable professional assistance' 
required under Strickland, 466 U.S., at 689, 104 S.Ct., at 2052." Padilla, 559 U.S., at 365, 130 S.Ct., at 
2052. . 
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This was not discretionary. The timing of the arrest and detention is subject to some 

discretion,2 but the wording of8 U.S.C. 1226, section 236 (c) is mandatory: "[The Attorney 

General shall take into custody any alien who] is deportable by reason of having committed any 

offence covered in Section 237(a)(2)(A)(ii) ...." (emphasis added). This is not subject to judicial 

challenge. "An alien convicted of an aggravated felony shall be conclusively presumed to be 

deportable from the United States." Section 238(c), 8 U.S.c. 1228 (emphasis added). That issue 

has also been decided in Mr. Hutton's case. J.A. Vol. I, pages 55-57. As long as the conviction 

stands, he is conclusively presumed to be deportable, and the federal courts have no discretion in 

the matter. 

The policy of the Illegal Immigration Reform Act and Immigrant Responsibility Act of 

1996 (lIRA/IRA) law is to institute removal proceedings before the completion of the alien's 

incarceration. "Notwithstanding any other provision of law, the Attorney General shall provide 

for the initiation and, to the extent possible, the completion of removal proceedings, and any 

administrative appeals thereof, in the case of any alien convicted of an aggravated felony before 

the alien's release from incarceration for the underlying aggravated felony." 8 U.S.C. 1228, 

Section 238(a)(3)(A)(emphasis added). "Except [for aliens per sec.343 ofPublic Health Service 

Act], the Attorney General may not remove an alien who is sentenced to imprisonment until the 

alien is released from imprisonment. Parole, supervised release, probation, or possibility of arrest 

or ~er imprisonment is not a reason to defer removal." 8 U.S.C. 1230 § 241(a)4(A). The 

policy is that all persons subject to removal for an aggravated felony shall be deported. Some 

non-violent offenders like Mr. Akinsade may wait years before being detained, but the detention 

2 "(A]n alien may be arrested and detained pending a decision on whether the alien is to be removed from 
the United States." 8 U.S.C. 1226, Section 236 (a)(emphasis added). 
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and removal is, itself, unavoidable. See United States v. Akinsade, 686 F.3d 248, 251 (4th Cir. 


2012); Padilla, . 


Before the passage of IIRA/IRA, there was a common discretionary waiver of 

deportation available to the sentencing judge through 8 U.S.c. Section 1251(b), known as the 

Judicial Recommendation Against Deportation (JRAD). Failure to ask for a JRAD was grounds 

for an lAC claim under Strickland. Janvier v. United States, 793 F.2d 449, 452 (C.A.2 1986). 

The judicial discretion of JRAD was eliminated by IIRA/IRA, as was the Attorney General's 

discretionary authority to grant relief from deportation. Padilla, 559 U.S. at 363. "Under 

contemporary law, if a noncitizen has committed a removable offense after the 1996 effective 

date of those amendments, his removal is practically inevitable ...." Padilla, 559 U.S. at 363-64. 

Padilla, relying on the logic ofJanvier, requires as an affirmative constitutional duty of criminal 

defense counsel entertaining a plea that the citizenship status ofa defendant be evaluated for the 

possible immigration consequences that might follow a guilty plea or verdict. That was not done 

for Mr. Hutton. Mr. Dyer knew or should have known that such advice was required in Mr. 

Hutton's case. 

ii. Mr. Hutton's case does not provide an opportunity to resolve the split among 
the Circuits, and ,thus would not be accepted on certiorari. 

The circuit court relies on Mr. Blumenthal's testimony again to conclude that Mr. Hutton 

had an avenue for possible Supreme Court review of his case on certiorari, making the Coram 

Nobis not his only remedy. That conclusion oflaw in paragraph 33 is in error. The Circuit Courts 

of Appeal are indeed split on whether or not deportation cases for aggravated felony convictions 

are subject to categorical or modified categorical evaluation in certain circumstances. The 

question becomes whether or not Mr. Hutton may have a remedy through an appeal elucidating 

that dispute. He does not. 
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The concept of categorical review of statutes in the application of immigration law 

precedes its use in federal sentencing,3 but the case law on the subject had its genesis in federal 

criminal sentencing. Taylor v. United States, 495 U.S. 575, 110 S. Ct. 2143 (1990). The Armed 

Career Criminal Act of 19·84 (ACCA) added a sentencing enhancement provision 1 g. U.S.C. § 

924 (e). The sentencing court, in order to apply the enhancement, had to determine whether or 

not the prior felony convictions fit the statutory definition of 'violent felony.' Sometimes the 

inquiry was simple. If the statute contained "as an element the use, attempted use, or threatened 

use of physical force against the person of another," (18 U.S.C. § 924( e )(2)(B)(i)), then the alien 

was categorically removable.4 

Mr. Hutton's conviction fits this profile, and the order denying his appeal cites the 

statutory language of W.Va. Code § 61-2-9(a) and the Immigration Judge's conclusion that the 

conviction "was categorically an aggravated felony crime under 18 U.S.C. § 16(b)." J.A., Vol. 

I, pages 55-56. There is, therefore, no case to bring on appeal, no issue to present to the Supreme 

Court. The circuit court would deny a valid petition for Coram Nobis in order to require the 

petitioner to file a frivolous petition for certiorari. 

The dispute among the Circuits is over cases reviewed by the non-categorical approach, 

or more correctly, the modified categorical approach. The seminal case in defining the 

categorical approach is Taylor v. United States, 495 U.S. 575, 110 S. Ct. 2143 (1990). Because 

the Taylor ruling required some examination of the record in the underlying crime, arose what is 

3 See, inter alia, Duenas-Alvarez, 599 U.S. at 186( citing, with approval, Soliman v. Gonzales, 419 F. 3d 
276, 284 (4th Cir. 2005); Abimbola v. Ashcroft, 378 F.3d 173, 176-77 (2004); Huerta-Guevara v. 
Ashcroft, 321 F.3d 883, 886-88 (9th Cir. 2003) 
4 A fuller explanation of the law controlling the immigration issues can be found in Petitioner's Findings 
of Fact and conclusions oflaw, l.A. pages 227-30,245-50, which is incorporated by reference into this 
brief. 
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sometimes called the non-categorical approach to the imposition of enhancements in federal 

sentencing, which allowed the sentencing court limited access to the underlying felony case. 

The categorical approach, as defined in Taylor, required the sentencing court to look at 

the defendant's state conviction categorically by examining the statutory language defining the 

crime rather than delving in to specific facts underlying the conviction. Taylor, 495 U.S. at 600. 

In situations where the elements in the state statute allow conviction for non-violent actions, the 

sentencing courts are permitted to review the "charging paper and jury instructions," looking for 

the element of violence. Taylor, 495 U.S. at 602. 

Although subsequent cases have further expanded the modified categorical approach, for 

purposes of a decision in this case further examination is not needed. Mr. Hutton's charge 

includes the element of violence. The split in the circuits can only be resolved where the facts of 

the underlying case could be subject to the modified categorical approach. Mr. Hutton's case 

does not satisfy that profile. His case is easily resolved using the categorical approach, and 

therefore could not serve as an appropriate test case for the Supreme Court to accept on certiorari 

to resolve the split among the Circuits. 

And, in the [mal analysis, the removal is not an error, but a consequence of the error. The 

error is the ineffective assistance of counsel under Padilla. Mr. Hutton's case is precisely the 

situation justifying a remedy for error in criminal cases with serious adverse collateral 

consequences when no other remedy is available. There is no remedy available to Mr. Hutton 

other than this petition for writ of Coram Nobis. 
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iii. 	 A Habeas remedy was not available to Mr. Hutton when he 
discovered the Padilla violation and the deportation consequences of 
his plea, which is the basis of his claim of ineffective counsel. 

Because it is unclear from the circuit court's Final Order whether the habeas language of 

paragraphs 34-37 are challenging the "usual remedy" prong ofAkinsade or the "valid reason for 

not attacking the conviction earlier" element, both issues are addressed here. Habeas relief for 

any criminal defendant is contingent upon the defendant's incarceration on that charge. W.Va. 

Code §53-4A-l(a). Although Mr. Hutton certainly knew there was a remedy for challenging his 

incarceration, and knew that at least one other lawyer thought he had a claim for ineffective 

assistance ofcounsel (lAC) against Mr. Dyer for failure to prepare the case for trial, the person 

who told him that - the attorney who was hired by his family - also said he couldn't do any more 

work without more money. J.A. Vol. III page 198, lines 14-17. That lawyer also admitted his 

own IAC for failure to provide Padilla advice to Mr. Hutton at the hearing of December 16, 

2015. lA. Vol. III, pages 200, lines 22-24; 201, lines 1-21. 

The circuit court's findings in paragraphs 34, 35, 36, and 37 are all based on a false 

premise, namely that Mr. Hutton's ineffective assistance of counsel argument relies on the 

testimony in the Hearing of October 27,2010, where Mr. Craig concluded that Mr. Dyer had 

been ineffective in preparing Mr. Hutton's case for trial. The circuit court appears to use this 

testimony for proposition that, by waiting to file his Coram Nobis until his habeas rights expired, 

Mr. Hutton either failed to use the more usual remedy of a habeas, or had no valid reason for not 

attacking it when informed of the remedy. In paragraph 35, the court says that his Coram Nobis 

petition "are his same allegations in his Petitioner (sic) for a Writ of error Coram Nobis save for 

the specific addition ofnot being fully counseled about deportation (removal) issues." (emphasis 

added). That sentence seems to imply that the Padilla violation is ancillary to the previously 
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known claim asserted - but not litigated - by Mr. Craig. In essence, the circuit court seems to 

claim that if, while eligible for a habeas, he knew he had a different - albeit losing - claim of 

ineffective assistance, then there was a more usual remedy available, and his ignorance of the 

Padilla violation and its consequences are irrelevant. If that's not the assumption of the circuit 

court, then counsel does not understand the meaning that 'save for' clause. In any case, Hutton 

adopted the Akinsade test for West Virginia, and Akinsade disagrees. It is the awareness of the 

consequence that triggers the need for a remedy. "Until physically detained by Immigration 

Authorities in 2009, Akinsade had no reason to challenge the conviction ...." Akinsade 686 F.3d 

at 252. 

The record shows that Mr. Hutton was served with a Warrant for Arrest of Alien on May 

28,2013, and he filed a petition for a Writ of Coram Nobis on September 4,2013. l.A. Vol. I, 

page 43; Vol. II, page 289. He took the plea not because he was guilty, but because he concluded 

that Mr. Dyer was unprepared and didn't believe him. l.A. Vol. III, pages 38-39. 

Although a habeas claim could have been made on the basis of Mr. Craig's charge, the 

chances for winning that claim are exceedingly long, as the circuit court's recitation of the 

Strickland language and its progeny in paragraphs 13-16 and 21(l.A. Vol. I, pages 22-23, 24-25) 

make plain, as does the circuit court's denial ofMr. Craig's post-trial motions. l.A. Vol. II, pages 

600-16.5 The circuit court would deny a valid Padilla claim because Mr. Hutton failed to file a 

5 See also, e.g., Jackson v. State, 290 S.W.3d 574 (AK 2009)("trial counsel's act of falling asleep 
duringjury voir dire did not prejUdice defendant."), State v. Edwards, 736 N.W.2d 334 (Minn. 
2007)("defense counsel's alleged mental illness during representation of defendant was not presumptively 
prejudicial, ... [despite] numerous examples of counsel's somewhat bizarre statements and actions during 
trial."); Ex parte George Edward McFarland, 163 S.W.3d 743 (CtAppTex 2005)("defendant was not 
entitled to presumption ofprejudice with respect to his claim of ineffective assistance, due to fact that 
lead defense counsel had persistently napped during trial. .."), Moss v. Hojbaue, 286 F.3d 851 (6th Cir. 
2001)(defense counsel's alleged errors in failing to make opening statement or to cross-examine 
government's two key eyewitnesses, or by shortness of attorney's closing argument was due deference by 
the reviewing court). 
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losing lAC claim before he knew he had a valid claim.6 The immigration consequence and Mr. 

Hutton's serendipitous exposure to a couple jail house lawyers aware of Coram Nobis and 

Padilla are what triggered this petition, and it is Mr. Hutton's only remedy. l.A. Vol. III, page 

212-213. 

Assuming, arguendo, that a claim consisting solely ofMr. Dyer's failure to prepare for 

trial might fail this prong of the AkinsadelHutton Coram Nobis test, certainly his testimony is 

still evidence of ineffective assistance, and may help evaluate his rationale for pushing his client 

into an Alford plea. It may also explain the motivation for his conflicting testimony and affidavit, 

and help develop a record of the underlying case to evaluate whether it would have been 

reasonable on the part of the defendant to take the case to trial. See State ex rel. Vernatter v. 

Warden, West Virginia Penitentiary, 207 W.Va. 11, 18 (1999). It also supports Mr. Hutton's 

testimony about Mr. Dyer not explaining any collateral consequences. l.A., Vol III, pages 39

40. But ultimately, it is Mr. Dyer's failure to give Mr. Hutton advice regarding the deportation 

consequences of his plea to a violent felony as mandated by Padilla that constitutes his claim, 

and that was not known until his habeas rights had expired. 

h. 	 There was a valid reason why Mr. Hutton did not attack the conviction 
earlier. 

Until he was served with detention and removal documents, Mr. Hutton didn't know he 

had a problem that needed a remedy. (see supra, pages 16-18, incorporated herein by reference). 

It is uncontested that Mr. Hutton, represented by Tom Dyer, pled guilty to an offense that 

allegedly occurred in Harrison County, and was sentenced as prescribed by statute. There was no 

judicial error to appeal. 

6 The circuit court told Mr. <:;:raig, during his testimony on April 10, 2014, that a habeas on the Padilla 
issue would have been a ''home run." J.A. 389-390. 
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Mr. Courtney Craig was retained by the family after Mr. Hutton's sentencing and he filed 

a notice of appeal, but his motion for a new trial was denied on the grounds that no trial had 

occurred, and the court further reviewed the pleading sua sponte as an implied motion to 

withdraw plea, and denied the motion. That order was not appealed. 

Mr. Craig's retention did not include an agreement to file a petition for a writ ofHabeas 

Corpus, and he did not file an appeal, nor did he advise Mr. Hutton that he had a potentially valid 

claim for an appeal or Habeas under Padilla. In his testimony of December 16,2015, he 

acknowledged his own lAC on Mr. Hutton's case. J.A. Vol III, page 200-201. 

c. 	 Removal is a serious adverse consequence from the conviction sufficient to 
satisfy Article ill requirement for a case or controversy. 

Although the circuit court did not explicitly concede that Mr. Hutton's case satisfies the 

case or controversy requirement of the Hutton! Akinsade test, paragraph 14 of the Final Order 

acknowledges that "deportation is a severe penalty ... within the scope of the Sixth Amendment 

right to counsel and subject to an analysis under the Strickland standard...." J.A. Vol I, page 23. 

So that the issue is clearly stated, Mr. Hutton's removal qualifies as a case or controversy 

sufficient to ,satisfy the Article III requirement for a case or controversy. "The risk of deportation 

is an adverse consequence sufficient to create a case or controversy as required by Article III of 

the Constitution." Adkinsade 686 F.3d at 252 (citing United States v. Kwan, 407 F.3d 1005, 

1014 (9th Cir. 2005). 

d. 	 The error constitutes a·denial of a fundamental constitUtional right, the Sixth 
Amendment right to effective assistance of counsel. 

The circuit court erred when it held that Mr. Hutton had no credible claim for ineffective 

assistance of counsel. 
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1. Trial counsel and post-conviction counsel were both ineffective. 

The courts have long recognized that the right to counsel guaranteed in the Sixth 

Amendment to the United States Constitution is the right to effective counsel. McMann v. 

Richardson, 397 U.S. 759, 90 S. Ct. 1441 (1970). "In West Virginia courts, the claims of 

ineffective assistance of counsel are to be governed by the two,.pronged test established in 

Strickland v. Washington, '466 U.S. 668, 104 S. Ct. 2052, 80 L.Ed.2d 674, 80 L.Ed.2d 674 

(1984): (1) Counsel's perfonnance was deficient under an objective standard ofreasonableness; 

and (2) there is a reasonable probability that, but for counsel's unprofessional errors, the result of 

the proceedings would have been different." Syi. Pt. 5, West Virginia v. Miller, 194 W.Va. 3,459 

S,B.2d 114 (1995). 

In the context of a criminal conviction based upon a guilty plea, the prejudice 

requirement ofStricklandv. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.Ed.2d 674 (1984) 

and West Virginia v. Miller, 194 W.Va. 3,459 S.E.2d 114 (1995), "demands that [a petitioner] 

show that there is a reasonable probability that, but for counsel's errors, he would not have 

pleaded guilty and would have insisted on going to trial." Syllabus point" 6, West Virginia ex rei. 

Vernatter v. Warden, West Virginia Penitentiary, 528 S.B. 2d 207,207 W. Va. 11 

(1999)(emphasis added), Hill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366 (1985). Hutton and 

Padilla further clarify what that means in this case: to satisfy the second prong of Strickland, the 

"'petitioner must convince the court that a decision to reject the plea bargain would have been 

rational under the circumstances. '" State v. Hutton, 235 W.Va. 724, 739 (quoting Padilla, 559 

U.S. at 372). 
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a. Counsel was Deficient under an Objective Standard of Reasonableness 

This Court, in Hutton, expressed doubt that ''the attorney's failed memory affidavit is 

sufficient to reject Mr. Hutton's claim that he was not informed about the possibility of 

deportation. Padilla would appear to require a definitive statement by counsel that he informed 

Mr. Hutton of the possibility of deportation." Hutton, 235 W.Va. at fn. 20, 742. Mr. Dyer admits 

that there was no such definitive statement. lA. Vol III, page 156; J.A. Vol I, page 204. The 

objective standard used in evaluating counsel's performance in this case is made clear in Padilla. 

"The weight of prevailing professional norms supports the view that counsel must advise her 

client regarding the risk of deportation." Padilla, 559 U.S. at 367, 130 S. Ct. at 1482. That 

rationale is now law. Failure to counsel a noncitizen client regarding the immigration 

. " 

consequences of a felony conviction is now a constitutionally recognized duty of the criminal 

defense bar, and has been since March 31, 2010, the day Padilla was decided. It was the duty of 

counsel on May 21,2010, the day Mr. Hutton pled guilty to unlawful assault. 

" . 
The duty ofPadilla did not arise spontaneously with Mr. Padilla's case. Historically, 

deportation (now known in immigration law as "removal') was a rare event. After 1917, 

deportation for noncitizens convicted ot certain crimes was authorized, although subject to the 

discretion of the sentencing judge who could prevent deportation by issuing a Judicial 

Recommendation Against Deportation (JRAD) - a ruling that was binding on the Executive 

Branch and effectively prevented deportation. 1917 Act, 39 Stat. 889-890, codified "at 8 U.S.C. 

§1251(b); see Janvier v. United States, 793 F.2d 449 (C.A.2 1986). 

Seeking a JRAD was part of the sentencing process for any alien convicted of a predicate 

crime, and counsel's failure to seek a JRAD was evaluated according to the Strickland test. 

Janvier v. United States, 793 F.2d 449,452 (C.A.2 1986). The judicial discretion of JRAD was 
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eliminated by Congress, as was the Attorney General's discretionary authority to grant relief 

from deportation. Padilla, 559 U.S. at 363. (see Supra, pages 9-13). Padilla imposes an 

affIrmative duty on criminal defense counsel entertaining a plea to evaluate the citizensillp status 

of a defendant for the possible immigration consequences that might follow a guilty plea or 

verdict. That was not done for Mr. Hutton. 

Mr. Hutton's testimony is consistent in all substantive matters, and is consistent with ills 

actions since the date of his conviction. He is far more likely to vividly remember the facts of ills 

case than Mr. Dyer. He has been willing to spend more than four years in custody to challenge 

tills conviction, and risks decades in prison ifhe succeeds here in this court and fails in the 

criminal case that would then follow. That alone meets the standard of syllabus point six of 

Vernatter ("defendant would have insisted on going to trial"). Clearly, whatever Mr. Dyer may 

or may not have told him in conversations Mr. Dyer mayor may not recall, Mr. Hutton did not 

understand the immigration consequence ofpleading guilty. Ifhe had, he'd be in Jamaica today, 

rather than in ICE detention. 

Mr. Dyer, by ills own tally, has been involved in over 5,000 criminal cases. It is difficult 

to keep all the details clear on one case, let alone one of 5,000, and this case was over fIve years 

old on December 16,2015. lA. Vol. pp. 119, lines 22-24, 120, lines 1-3. For that or other 

reasons, Mr. Dyer couldn't maintain a consistent explanation of the events and details of tills 

case even within the context of tills hearing, giving apparently contradictory statements of his 

knowledge and memory of Mr. Hutton's case. Compare, e.g., J.A. Vol. III, pages 100, lines 20

23 with p. 153, lines 10-16, 155, lines 5-20 (no recollection of any conversions v. recalls many 

discussions). His affidavit of June 14,2013, willch he tried unsuccessfully to reconcile with ills 

statements in tills hearing, stands basically unchallenged for the premise that Mr. Hutton was 
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never given a clear explanation of the immigration consequences of a guilty plea to unlawful 

wounding. Padilla makes it clear that "[i]t is quintessentially the duty of counsel to provide her 

client with available advice about an issue like deportation and the failure to do so 'clearly 

satisfies the first prong of the Strickland analysis. '" Padilla, 559 U.S. at 371 (quoting Hill v. 

Lockhart, 474 U.S. at 62). 

This Court should conclude today, as it did with Hutton previously, that the attorney's 

sometimes failed memory is not sufficient to reject Mr. Hutton's claim that he was never 

informed about the possibility of deportation. Padilla and Hutton require a more "definitive 

statement by counsel that he informed Mr. Hutton of the possibility of deportation." Hutton, 235 

W.Va. at fn. 20, 742. There is no such definitive statement in the record of this case. This Court 

must therefore conclude that Mr. Dyer's performance was deficient under an objective standard 

of reasonableness and the mandates ofPadilla and Hutton. 

This Court should conclude that Mr. Craig's performance was also deficient under an 

objective standard of reasonableness and the mandates ofPadilla and Hutton. He honestly 

admitted it. lA. 200-201. When the failure of post-conviction counsel to raise an issue 

constitutes ineffective assistance of counsel, that failure cannot be imputed to the defendant. 

When such ineffective assistance ofpost-conviction counsel occurs, the defendant should have 

the opportunity to raise the issue in a subsequent collateral attack on his conviction. Losh v. 

McKenzie, 227 S.B. 2d 606, 611, 166 W. Va. 762, 768 (1981); in accord Martinez v. Ryan, 132 

S. Ct. 1309, 1317-18 (2012). Mr. Craig knew of Mr. Hutton's citizenship issue, but was 

unaware of the mandated obligation ofPadilla to inform a noncitizen of the deportation 

consequences of a guilty plea to a violent felony. J.A. pages 387-388. Therefore, he was 

unaware of the valid ineffective assistance of counsel claim against Mr. Dyer that his client had 
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at the time of his representation, and he failed to inform Mr. Hutton of that claim, a duty which 

was incumbent upon all criminal defense attorneys after March 31, 2010, the day Padilla was 

decided. 

ii. The circuit court improperly relied on Syllabus Point 3 of State v. Sims, 162 
W.Va. 212, 248 S.E.2d 834 (1978), which is implicitly overruled by Padilla and Hutton. 

Standard of Review 

"Questions oflaw are reviewed de novo." Coleman v. Sopher, 499 S.E.2d 592, 201 W.Va. 588 

(1997) 

"In reviewing the judgment of the lower court, this Court does not accord special weight 

Supreme Court to the lower court's conclusions oflaw, and will reverse the judgment below 

when it is based on an incorrect conclusion of law." Davis v. W Va. Dept. ofMotor Vehicles, Syl. 

Pt 2, 187 W.Va. 402 (1992)(citing inter alia, Burks v. McNeel, 164 W.Va. 654 (1980)). 

Argument 

In the circuit court's Final Order denying the petition, the court relied upon Syllabus 

. Point 3 ofState v. Sims, 162 W.Va. 212,248 S.E.2d 834 (1978), for the proposition that any 

analysis of an ineffective assistance of counsel argument based on a guilty plea requires that "the 

incompetency [ ... ] relate to a matter which would have substantially affected the fact-finding 

process if the case had proceeded to trial." 

State v. Sims was a felony murder case based on a death occurring during a burglary. The 

defense was based on expert testimony that suggested the defendant accidentally discharged his 

shotgun in an involuntary muscular reaction. The Court refused to allow the expert testimony 

because in a felony murder charge, "[i]t is deemed sufficient if the homicide occurs accidentally 

during the commission of, or the attempt to commit, one of the enumerated felonies." From Syl. 

Pt. 7, State v. Sims, 162 W.Va. 212, 213,248 S.E.2d 834, 836 (1978). The defendant's claim was 
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that the in limine ruling of the trial court resulted in coercion, making his plea involuntary. When 

a reviewing court examines a claim of an unconstitutional plea, "the controlling test is the 

competency of the advice given by the defendant's attorney." Sims at 216,837. So the 

defendant's claim was' contingent upon the counsel's advice' on the court's ruling on the felony 

murder rule being wrong. The case law, of course, is clear that an accidental or involuntary act 

during the commission of a felony which results in a death is still felony murder. 

Syl. Pt. 3 of Sims requires a three pronged test: 1) "counsel did act incompetently, 2) the 

incompetency must relate to a matter which would have substantially affected the fact-finding 

process if the case had proceeded to trial; (3) the guilty plea must have been motivated by this 

error." In Mr. Hutton's case, counsel failed to give advice mandated by the U.S. Supreme 

Court, establishing incompetency per se. The guilty plea was motivated by the error. So only the 

second prong is not met by these facts. 

Because the mandate ofPadilla requires an examination of immigration consequences 

that are irrelevant to the fact-finding of most, if not all, criminal trials, it is apodictic that any 

language requiring a relevancy nexus to the fact-finding of the criminal trial is, perforce, 

overruled by both Padilla and the invocation ofPadilla in Hutton. In Padilla, the ineffectiveness 

of counsel was the failure to advise his client"that pleading to a drug charge would subject him to 

automatic deportation. In this case, the claim is similar: failure to inform Mr. Hutton ofthe 

removal consequences of a plea to a violent felony. In no way did the failure to advise of 

immigration consequences in Mr. Hutton's or Padilla's case "relate to a matter which would 

have substantially affected the fact-fmding process" at trial. The two issues are utterly unrelated. 

The Padilla case cannot be read to require a nexus between the facts of the underlying 

criminal case and the immigration consequences ofa plea, because there was none. The circuit 
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court's reliance upon Sims ignores the effect of the Padilla and Hutton cases on this requirement. 

There is no way Syl. Pt. 3 of Sims can be reconciled with Padilla and Hutton. This Court should 

find that the circuit court's reliance on Sims is in error, and explicitly overrule Syllabus Pt. 3 of 

Sims. 

iii. 	 But for the ineffectiveness of counsel, the result would have been 
different. 

Having considered the evidence and testimony, this Court should conclude there. is a 

reasonable probability that, but for counsel's unprofessional errors, the result of the proceedings 

would have been different. Padilla does not require that the petitioner prove he would have 

prevailed at trial, but only that a decision to refuse the plea, knowing all the consequences, would 

be a rational decision. Padilla, 559 U.S. at 372, Hutton, 235 W.Va. 739, 776 S.E. 2d at 636. The 

decision to go to trial would have been rational because a review of the potential evidence in the 

case shows a clear and definite allegation of substantial injury by the alleged victim, but the 

medical records show injuries that are in all cases self-reported pain with no visible injuries, as 

even Mr. Dyer acknowledged. lA. Vol. III, pages 162-69. Also there was impeachment evidence 

regarding telephone calls from the alleged victim's phone, and admissions under oath by the 

alleged victim of meretricious sex with Mr. Hutton that Mr. Dyer admitted,"[a]bsolutely," would 

have been useful at trial, as evidence of condonation. lA. Vol. III, pages 126-127, 174-78. 

Considering the four plus years of detention Mr. Hutton has endured to contest removal, the pro 

se petition in this Court, the pro se appeals in the immigration process, and his clear and eloquent 

insistence on never being told ofthe consequence of removal, his willingness to take the case to 

trial is unassailable. J.A. Vol. II, pages 362, Vol. III, 67,209-10,213-214. 

Mr. Craig, Hutton's first post-conviction attorney thought the defendant had a substantial 

probability ofprevailing at trial, and that is more than the law requires. J.A. Vol. II, pages 380
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85, Vol. III, pages 198-201. Considering the totality of the record, Mr. Hutton's decision to take 

this case to trial would have been rational. 

2. 	 The fmdings of the circuit court are not based supported by the record, and the 
circuit court failed to exercise any discretion at all in issuing its decision. 

The court adopted findings of fact that not supported by the record, when reviewed as a 

whole, and erred by accepting the selective self-serving testimony of Mr. Dyer as truthful, while 

ignoring the affidavit of June 14,2013, and the credible testimony and consistent action of Mr. 

Hutton and the clear weight of the evidence. 

Standard of Review 

"This court reviews the circuit court's final order and ultimate disposition under an abuse 

ofdiscretion standard. We review challenges to findings of fact under a clearly erroneous 

standard; conclusions of law are reviewed de novo." Syl. Pt. 1 State v. Spade, 225 W.Va. 649, 

695 S.E.2d 879 (2010) 

"In reviewing the judgment of the lower court, this Court does not accord special weight 

to the lower court's conclusions of law, and will reverse the judgment below when it is based on 

an incorrect conclusion of law." Syl. Pt. 1, Pierce v. Pierce, 166 W.Va. 389 (1981); Syl. pt. 1, 

Burks v. McNeel, 164 W.Va. 654,264 S.E.2d 651 (1980); see also State v. Leep, 212 W. Va. 57, 

67,569 S.E.2d 133, 143 (2002); Davis v. W Va. Dept. ofMotor Vehicles, SyI. Pt 2, 187 W.Va. 402 

(1992). 

Argument 

The circuit court adopted paragraphs 1-36 of the Respondent's proposed findings of fact, 

despite numerous inaccuracies and mischaracterizations of the evidence, and ignored Mr. 

Hutton's credible testimony and the affidavit ofMr. Dyer dated June 14,2013, stating that he 

had no memory of any discussions regarding immigration consequences. In paragraph 22 of the 
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adopted fmdings of fact, the prosecutor has a footnote explaining her investi~ation into Mr. 

Hutton's arrest, parole, and revocation history. lA. Vol. I, page 260. The documents or data she 

said she collected were never admitted into evidence in this case, were not submitted with the 

findings and conclusions, and are not to be found in the Joint Appendix record anywhere. No 

motion was made after the hearing to admit them, and none were ever provided to Mr. Hutton. 

The only evidence of Mr. Hutton's parole violations before:this court come from Mr. 

Hutton's testimony. lA. Vol. Il,pages 334-338. The petitioner submitted two sworn affidavits 

after the hearing on legal and testimonial issues and the circuit court refused to consider them. 

The prosecutor gives an unsworn footnote averring facts never admitted or produced, and yet the 

circuit court has adopted them as findings of fact. That is an abuse of discretion, or a complete 

lack of any discretion. 

That is not the only example of the circuit court adopting facts not in evidence. In 

paragraph 50 of the Final Order, the circuit court that it "reviewed evidence include[ing], inter 

alia: ... (e) testimony of the victim's treating physician; and (f) photographs of the victim's 

injuries." J.A. Vol I, page 36. Mr. Dyer didn't remember seeing any photos of the victim's 

injuries. J.A. Vol III, page 121. Mr. Craig didn't see any pictures. lA. Vol. III, page 189, lines 

5-7. There are no photos of the victim's injuries in the Joint Appendix record of this case. The 

prosecutor did not enter any photos ofthe victim at the remand hearing. The only mention of 

pictures of the victim's injuries in the entire record of this case is Mr. Hutton's testimony that 

Mr. Dyer claimed to have seen such pictures when Dyer was pressuring him into a plea. Mr. 

Hutton demanded to see them (he never did). Neither has the circuit court. Neither has counsel. 

Neither will this Court. They don't exist, and yet they are the findings of fact that form the basis 

of the circuit court's Final Order. 
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Furthennore, nowhere in the record is there testimony from the victim's treating 

physician. There is not a citation to the record in the Final Order, because no physician testified 

in any of the hearings in this case. There is no written statement of his conclusions, no 

deposition. Our courts should not be allowed to use 'alternative facts.' 

The idea of including in a court's fmdings of facts and conclusions of law certain facts 

that were not admitted into evidence, or not even in existence, appears to be a novel concept. 

Research has revealed no cases ruling on the question directly. There is a Mississippi case where 

a trial judge was overruled for admitting testimony about a document not admitted. Tisdale v. 

Jefferson Standard Life Insurance Co., 147 So.2d 122 (1962). An unreported case not designated 

for publication from a Texas appellate court upheld a family court order that refused to accept a 

party's proposed findings of fact that "assum[ed] facts not in evidence." Zidell v. Zide1l1997 WL 

424429 (Ct.App.Tex 1997). The principle seems to have been well settled early on. See Boudin 

v. Massie's Heirs, 20 U.S. 122 (1822)(parole evidence is inadmissible where the documents can 

be produced), Sebree v. Dorr, 22 U.S., 122 (l824)(same). This kind of error should not stand. 
i 

Although 'verbatim ad,QPti6ii ofproposed findings and conclusions of law prepared by 

one party is not the preferred practice," it is not reversible by itself. State ex reI. Cooper v. 

Caperton, 196 W.Va. 208, 214 (1996). The issue for a reviewing court is 'whether the Findings 

adopted by the circuit court accurately reflect the existing law and the trial record." Id at 214. In 

this case, they do not. 

The circuit court had a presumption ofmendacity for the testimony of the petitioner, and 

approached its task in considering the testimony of Mr. Hutton with a presumption of bias. At the 

hearing on April 9, 2014, Mr. Hutton thanked the circuit court for the opportunity to present his 
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case. After stating the remedy he sought, he said, "I know that my acceptance of no contest plea 

resulted in mandatory - - ." The court then interrupted Mr. Hutton. 

the Court: Well, let me stop you right there, sir, because this was not a no contest plea. 

This was a guilty plea. 

The Petitioner: It was an Alford plea, Your Honor. 

The Court: Sir, it was a guilty plea. 

The Petitioner: Well, it was my understanding at that time that an Alford plea was a no 

contest --

The Court: That's not correct sir. Judge Bedell has already ruled on that issue with 

respect to post-trial motions that were filed. 

The Petitioner: Yes, Your Honor. 

The Court: So I'm going to caution you about possibly committing perjury or false 

swearing at this point in time." 


lA. Vol. II pp 321-22. (emphasis added). 


This is an incarcerated pro se litigant, appearing by teleconference to forestall a pending 

deportation to a country he has not seen in nearly forty years. Before the petitioner can say 

whatever he intended to say after 'mandatory,' the court interrupts and corrects the petitioner's 

statement of the law. The distinction between a no contest plea where you do not admit guilt, and 

an Alford plea where you do not have to admit guilt on the record under oath, is subtle for a lay 

person and is not always understood by lawyers not conversant with criminal practice. The 

circuit court then says Judge Bedell has already ruled on that issue. What issue? The petitioner 

never got a chance to complete his statement before the circuit court threatens him with perjury. 

Rather than explain the distinction, or at least wait and allow Mr. Hutton to state his issue, the 

circuit court chose to intimidate the petitioner right from the start. 

Paragraph 24 of the circuit court's Findings and Conclusions on Limited Remand stated 

that "[t]his Court recognizes and opines that criminal defendants often choose to only hear the 

aspects of their legal counsels' advice that they wish to hear and may not always be forthcoming 

with duly sufficient information in responsive discussions during investigations and pre-trial 

30 




matters so as to sufficiently aid such counsels' providing informed representation thereof 

throughout criminal proceedings." This finding of fact does not reference a record fact revealing 

duplicity or deception from Mr. Hutton. There are none. 

The lack of credibility that the circuit court cites in paragraphs 38, 41,45,46,47, are all 

premised on complete acceptance of the most self-serving ofMr. Dyer's testimony about 

conversations that were denied in his affidavit, contradicted elsewhere by his own testimony, and 

consistently denied by Mr. Hutton. J.A. Vol. III, pages 209-214. An examination ofMr. Hutton's 

testimony in April of 20 14 and December of 2015 will provide no reference to the record to 

validate this judgment of the circuit court. J.A. Vol. II, 322-346, Vol. III, 6-76,209-214. So it is 

either a finding of fact that is untethered to any fact in the record, a conclusion of law stated 

without authority, or an expression of the court's bias against the petitioner in favor of a local 

attorney accused of IAC. In any case, premising the other findings of fact on this impermissible 

presumption of duplicity constitutes an abandonment ofjudicial discretion. When the court 

abuses its power and voices explicit bias against a party by virtue of their status as a criminal 

defendant and threatens criminal prosecution for a misunderstanding of law, as it has with Mr. 

Hutton, then all pretense of impartiality has become transparent bias. 

In the hearings of April 9, 2014 and December 16,2015, Mr. Hutton's testimony is both 

consistent and credible. In both cases he references j ail house lawyers as the source of his 

awareness ofPadilla. J.A. Vol. II, page 334, lines 3-12; J.A. Vol. III, pages 212-213. The 

circuit court questioned Mr. Hutton about why he never spoke up when the trial judge explained 

the collateral consequences of a plea, suggesting that being told he could not vote should have 

triggered some kind of duty for Mr. Hutton to question the court about immigration 

consequences. lA. Vol. II, pages 341-343. The prosecutor and Mr. Dyer also tried to infer that 
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Mr. Hutton either had an obvious duty to question the immigration consequences of his plea, and 

should have relied on his sister who they repeatedly tried to infer was an immigration lawyer at 

the time of the plea. l.A. Vol. II, page 332,341, J.A. Vol. III, pages 153-54. That was the 

principal point of his sister's affidavit. lA. Vol. I, page 202. In both cases and in the hearing of 

December 16,2015, he corrects the circuit court and the prosecutor about his sister's help in 

immigration issues, and makes it clear that her experience as an immigration lawyer began with 

and was limited to his case, when his hired immigration lawyer withdrew. J.A.Vol. III, pages 

209-212. 

At some point, the circuit court's fact-finding becomes an exercise in confinnation bias, 

and that cannot satisfy the due process requirement of a fair and impartial magistrate. In 

paragraph 57, the circuit court "strongly recognizes" that Mr. Hutton was granted parole which 

was subsequently revoked. In paragraph 58, the circuit court seems to imply that Mr. Hutton's 

behavior that resulted in the parole revocation was the cause of his removal. l.A. Vol. I, pages 

37-38. 

The parole violation cannot be viewed as an independent cause of his removal. (See 

Supra, pages 9-13) Even if the removal proceeding derived from his revocation and not the 

bureaucratic pace of the Attorney General and ICE, it is a consequence of Mr. Dyer's ineffective 

assistance. Without the unconstitutional plea, there would be no removal action. Pddilla and 

Hutton both require that counsel give clear advice when the consequences are clear, and advises 

counsel to warn the client of possible repercussions when the consequences are not clear. 

Therefore, even if the revocation ofparole was the trigger in the removal process, the obligation 

of the attorney to explain risks ofparole behavior becomes a part of the attorney's duty to his 

client. 
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Findings of fact are reviewed deferentially, but that standard does not permit callous 

indifference to consistent testimony ofMr. Hutton, while accepting as fact evidence that never 

existed. "The deference accorded to a circuit court sitting as factfinder may evaporate if upon 

review of its findings the appellate court determines that: (1) a relevant factor that should have 

been given significant weight is not considered; (2) all proper factors, and no improper factors, 

are considered, but the circuit court in weighing those factors commits an error ofjudgment; or 

(3) the circuit court failed to exercise any discretion at all in issuing its decision." Syl. Pt. 1 

Brown v. Gobble, 196 W.Va. 559 (1996). 

"Generally, findings of fact are reviewed for clear error and conclusions of law are reviewed 

de novo. However, ostensible fmdings offact, which entail the application of law or constitute 

legal judgments which transcend ordinary factual determinations, must be reviewed de novo. The 

sufficiency of the information presented at trial to support a finding that a constitutional 

predicate has been satisfied presents a question of law." Syl. Pt. 1 State ex reI. Cooper v. 

Caperton, 196 W.Va. 208 (1996). 

"One of the very objects of the law is the impartiality of its judges in fact and 

appearance." Litelcy v. United States, 510 U.S. 540,558, 114 S.Ct. 1147, 1158 (lKennedy, 

concurring). "The Due Process Clause entitles a person to an impartial and disinterested tribunal 

in both civil and criminal cases." Marshall v. Jerrico, Inc., 446 U.S. 238, 242, 110 S.Ct. 1610, 

1613 (1980). The premise of an impartial magistrate relies upon the absence of pre-adjudicatory 

bias. It "helps to guarantee that life, liberty or property will not be taken on the basis of an 

erroneous or distorted conception of the facts or the law." Id. The purpose of the due process 

analysis is to assure that "the arbiter is not predisposed to find against him." Id. The inquiry is 

necessary when there are "reasonable grounds to question the neutral and objective character of a 
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judge's ruling or fmdings." Liteky v. United States, 510 U.S. at 557-558, 114 S.Ct. at 1158. 

"Judges, iffaithful to their oath, approach every aspect of each case with a neutral and objective 

disposition." Liteky v. United States, 510 U.S. at 562, 114 S.Ct. at 1160 (J.Kennedy, concurring). 

The errors in this case expose the circuit court's abuse of discretion. All in all, the circuit court's 

findings do resemble "a five-week old, unrefrigerated dead fish." United States v. Markling, 7 

F.3d 1309,1319 (7th Cir. 1993), cert. denied, 115 S.Ct. 1327 (1995). 

3. 	 The Court erred in stating as a conclusion of law that no attorney has a duty to 
investigate the immigration status of a criminal defendant. 

Standard of Review 

"In reviewing the judgment of the lower court, this Court does not accord special weight 

to the lower court's conclusions of law, and will reverse the judgment below when it is based on 

an incorrect conclusion oflaw." SyI. Pt. 1, Pierce v. Pierce, 166 W.Va. 389 (1981), see also State 

v. Leep, 212 W. Va. 57, 67, 569 S.E.2d 133, 143 (2002). Questions oflaw are reviewed de novo. 

Coleman v. Sopher, 499 S.E.2d 592, 201 W.Va. 588 (1997). 

Argument 

The circuit court, in paragraph 8 of the Standard ofReview in the Final Order found that 

"counsel is not imposed with the duty to investigate the citizenship or immigration status of 

every client in every criminal case." (emphasis in the original). Although no precedent is cited 

to support this prinCiple in Paragraph 8, in Paragraph 7 - defining the scope of the remand - the 

circuit court cites footnote 20 from Hutton citing a Kansas case, State v. Stephens, 46 

Kan.App.2d 853, 265 P.3e 574,577 (2011). J.A. Vol. I, page 2 1.The emphatic assertion of 
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paragraph 8 is presented in the words of the Kansas case/ and is presented as conclusion oflaw, 

although it certainly isn't a syllabus point in Hutton. In fact, it is a 'but see' citation to the 

statement in Hutton that "Padilla would appear to require a definitive statement by counsel that 

he informed Mr. Hutton of the possibility of deportation." Hutton, 235 W.Va. at 742, fn. 20, 776 

S.E.2d 639, fn. 20. The purpose of a 'but see' citation in the footnote is to illustrate that there is 

an ongoing debate about the scope and extent of the duty imposed by Padilla. 

The issue here, then, is the extent of the duty of an attorney to advise a client about 

collateral consequences when immigration consequences adhere to a guilty plea. The majority of 

states do not require counsel to advise criminal clients on the collateral consequences of a guilty 

plea. Padilla, 559 U.S. at 376, 130 S.Ct. at 1487 (concurrence by J.Alito). The extent of that 

practice was noted in Padilla at 359-360, at 1478; in Justice Alito's concurrence, Padilla at 375

376, at 1487; and in Justice Scalia's dissent, Padilla at 390, at 1496. The circuit court even 

referred to the case law to shut down defendant's testimony on collateral consequences not being 

explained by the attorney at the hearing of December 16, 2015. J .A. Vol III, page 46, lines 18

24; page 47, lines 1-2. But the Padilla Court dismissed the notion that the practice is settled law 

in constitutional analysis, saying "[w]e, however, have never applied a distinction between direct 

and collateral consequences to define the scope of constitutionally 'reasonable professional 

assistance' required under Strickland, 466 U.S., at 689, 104 S.Ct., at 2052." Padilla, 559 U.S., at 

365, 130 S.Ct., at 2052. When reviewing effectiveness of representation, immigration has been 

an area where the Federal Courts have, in fact, found a duty in this regard since at least 1985. See 

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct 366 (1985)(1. White, concurring: failure to provide 

7"Tbe Padilla Court did not extend its ruling to obligate defense counsel the duty to investigate the 
citizenship or immigration status ofevery client in every criminal case." State v. Stephens, 46 Kan.App.2d 
853,265 P.3d 574, 577 (2011) 
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advice on deportation consequences "clearly satisfies the first prong of the Strickland analysis." 

ld at 62). See also, Janvier v. United States, 793 F.2d 449,452 (C.A.2 1986), United States v. 

Castro, 26 F.3d 557 (C.A.5 1994). 

Since Padilla, Courts now require counsel to inform criminal clients of collateral 

consequences of a guilty plea, at least in the context of immigration and deportation. If the exact 

extent and parameters of that duty are now being defined by this Court and other courts, then 

paragraph 8 is circuit court's submission: the attorney has no duty to inquire. Having considered 

the testimony and previous Hutton ruling in this case, the circuit court absolves the attorney of 

all duty to inquire and advise. 

Strickland, and its progeny, set the bar very high for an ineffective assistance claim. The 

standard is "reasonably effective assistance," meaning that the "proper measure of attorney 

performance remains simply reasonableness under prevailing professional norms." Strickland v. 

Washington 466 U.S. 668, 687-688, 104 S. Ct. 2052, 2064-2065 (1984). "Judicial scrutiny of 

counsel's performance must be highly deferential." Id., at 689, at 2065. The reviewing court 

should "eliminate the distorting effects ofhindsight ... and evaluate the conduct from counsel's 

perspective at the time." Id at 689, at 2065. 

The case law demonstrates that the bar lawyers as judges set for other lawyers to follow 

is not particularly demanding. (See supra, footnote 5, page 18). Justice Marshall, in his dissent in 

Stricklandwamed ofthe consequence of reasonable standard. "My objection to the performance 

standard adopted by the Court is that it is so malleable that, in practice, it will either have no grip 

at all or will yield excessive variation in the manner in which the Sixth Amendment is interpreted 

and applied by different courts. [To tell them that] is to tell them almost nothing." Strickland, at 

707-708, at 2075. 
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The Court in Padilla says that, however lax the standards may be generally, an analysis 

of constitutional deficiency "is necessarily linked to the practice and expectations of the legal 

community ....We long have recognized that '[p]revailing norms ofpractice as reflected in 

American Bar Association standards and the like are guides to determining what is 

reasonable.... '" Padilla, at 366, at 1482(quoting Strickland, at 2052). 

Courts do not use the term 'standard of care' when discussing the requirements of an 

attorney in an ineffective assistance of counsel claim, but an inquiry into the duties required of 

an attorney in some ways parallels the inquiry into the 'standard of care' that is imposed on 

physicians. Both professions have professional standards to govern how to routinely deal with 

people who have problems which need diagnosis and - for lack of a better word - treatment. 

Leaving aside the fact that, to any outsider, the variance between the low standard for 

lawyers and the high standard for doctors seems self-serving - what does the circuit court's 

asserted conclusion oflaw suggest? The lawyer has no duty to inquire. That's the proposed 

standard of care by the circuit court. That if a lawyer can't be bothered to ask his client where he 

was born, then any collateral consequence that results from a plea is entirely the client's fault. 

The circuit court proposes as a conclusion of law that, as long as he can claim he didn't know the 

immigration status ofhis client, the attorney can avoid a finding of ineffective assistance for 

being lazy. 

A lawyer's function in an interview of a criminal defendant is a fornl of diagnosis. The 

inquiry focuses on facts relevant to the client's circumstances and legal problem. Then the client 

and attorney have an infoffi1ed discussion and decision about treatment, as it were. "For at least 

15 years, professional nOffi1S have generally imposed an obligation on counsel to provide advice 

on the deportation consequences of a client's plea." Padilla, at 372, at 1485. The record ofwhat 
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the attorney knew and when he knew it in this case is only confusing due to the willful avoidance 

of responsibility on the part of the attorney representing him in his plea 

The circuit court seems to assume that, even if there is affirmative proof of the attorney's 

awareness of the defendant's place of birth, that is insufficient to create a duty on the attorney to 

inquire and/or advise. The reason that the Padilla Court didn't limit the obligation of counsel to 

avoidance of affirmative misadvice is instructive on this· issue of affirmative duty, as well. Such 

a holding, the Court said, would invite two absurd results. 

"First, it would give counsel an incentive to remain silent on matters of great importance, 
even when answers are readily available. Silence under these circumstances . would be 
fundamentally at odds with the critical obligation of counsel to advise the client of 'the 
advantages and disadvantages ofa plea agreement. '(Cite omitted) When attorneys know 
that their clients face possible exile from this country and separation from their families, 
they should not be encouraged to say nothing at all. Second, it would deny a class of 
clients least able to represent themselves the most rudimentary advice on deportation 
even when it is readily available." Padilla, 559 U.S. at 370, 130 S.Ct. at 1484 (1. Alito, 
concurring) ( emphasis added). 

Ironically, the dissent in the Kentucky court hearing Padilla, in an admittedly different 

context and with a different meaning, put the paradox quite well. "I do not believe it is too much 

of a burden to place on our defense bar the duty to say 'I do not know. ' " Padilla v. Kentucky , 

253 S.W.3d 482, 485 (2008). This Court should not make 'I didn't ask, I do not know' a 

complete defense to a claim of ineffective counsel when the basic purpose for Padilla can be lost 

by encouraging lazy attorneys to avoid their clear duty. Is it too much of a burden for an attorney 

to ask a criminal defendant "where were you born?" The circuit court clearly thinks so. 

Emphatically and underlined. This Court should say otherwise. 

Even if one accepts the premise that the inquiry isn't required in every criminal case, the 

record testimony of the attorney in this case includes testimony that strongly suggests that he 
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knew or should have known ofMr. Hutton's Jamaican origin.s There is evidence in the 

transcript of the Family Court hearing of Mr. Hutton's Jamaican heritage, and in the Pre-

Sentence Investigation report it specifically says that his birthplace was Jamaica. J.A., Vol. II, 

139. Also, the attorney admits that he charged the State 8 hours for reviewing the transcript, 

although he mayor may not have actually read it. J.A. Vol. III, page 121, lines 21-24, page 122, 

lines 1-19. He has no memory of reviewing the PSI with Mr. Hutton, but said he "always" 

reviews it with his client. J.A. Vol. III, 139-40. 

Therefore, the attorney knew or should have known of Mr. Hutton's place of birth. The 

affidavit of June 14,2013, which was sworn before the Coram Nobis was filed, stands for the 

proposition that the attorney - before he knew of the challenge to his representation - admitted 

that there had been no conversations With Mr. Hutton regarding his inunigration status. His 

evolving testimony in the hearing ofDecember 16, 2015, does not clarify or effectively rebut the 

affidavit, it simply attempts to muddy the water. In its last iteration, by which time he understood 

the full scope of the claim and the case law behind it, the attorney claims the defendant-petitioner 

was actively evading inquiry into his immigration status. To what end? For what purpose would 

that be? What possible motive? The only motive the emerges from this set of facts and testimony 

is the motive to avoid a finding of ineffective assistance of counsel by the trial attorney. The 

post-conviction attorney, when walked through the facts of his representation and the law 

admitted his ineffective assistance. Mr. Dyer, for whatever reason, cannot seem to admit it. 

In this case, there was a duty to inquire by the evidence ofhis heritage that was in the 

record. Towards the beginning of his testimony, Mr. Dyer was asked "You were never clear 

8 Of course, his testimony and affidavit ofJune 14,2013, could also stand for the premise that he didn't 
know anything ofMr. Hutton's Jamaican origin. J.A. Vol. Ill, pages 100-101; 109, In 5-14; 110. 
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whether or not he was born in Jamaica or was a naturalized citizen, or whether he was on a green 

card or anything like that? A. That is correct, yeah. Q. And to the best of your knowledge you 

didn't inquire as to that? A. No, he was just a nice guy. We had a nice relationship, and never 

really, you know, he didn't seem that interested in sharing details with me, so I didn't ask." J.A., 

Vol. III, page 101-102. 

Can the Constitutional mandates ofPadilla and substantive due process permit an 

attorney to defeat a claim of ineffective assistance by claiming willful ignorance? "Nothing in all 

the world is more dangerous than sincere ignorance and conscientious stupidity." Martin Luther 

King, Jr., Chapter 4, Strength to Love (1963). 

Conclusion 

This Court should find that the plaintiff has met all four prongs required for granting his 

petition, and should find that the circuit court abused its discretion in its findings of fact. The 

Court should further hold that syllabus point 3 ofSims has been overruled by Padilla and Hutton, 

and should state that defense counsel are hereafter required to evaluate criminal defendants for 

immigration consequences when appropriate, and this Court should vacate Mr. Hutton's 

conviction. 
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