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I. STATEMENT OF THE CASE. 

Respondents are several West Virginia lottery permit holders who hold permits to operate 

Limited Video Lottery (hereinafter, "LVL") terminals for a ten year period, which expires on 

June 30, 2021. App. Rec. pgs. 415-420. Respondents secured these ten year permits by placing 

bids on them during three (3) rounds of bidding for permits that occurred in October 2010, 

February 2011, and June 2011. App. Rec. p. 421, ~ 42. lOT is a manufacturer and/or distributor 

ofLVL terminals and is also the owner of two different types of "protocols" or "languages" that 

communicate with the Petitioner Lottery's central computer system. App. Rec. p. 421, ~ 37; 115, 

~ 5. These types of protocols are known as ICIS and SAS. App. Rec. p. 115, ~ 6. 

Prior to Respondents acquiring the aforementioned permits in the bid process, Petitioner 

Lottery held educational seminars, in which Petitioner Lottery represented that the prospective 

permit bidders could utilize video terminals in either the ICIS or the SAS protocol. App. Rec. p. 

115, ~ 9. At least one agent, employee, and/or representative for lOT was present at these 

seminars. App. Rec. p. 423, ~ 51. Based on the aforementioned representations, either in whole 

or in part, Respondents and other permit holders expended millions ofdollars to obtain limited 

video terminals and/or other equipment, which operated pursuant to the ICIS protocol. App. Rec. 

p.443. 

In October 2012, without ever communicating with Respondents, or other lOT 

customers, the Vice-President of lOT wrote to the former Lottery Director and informed him of 

lOT's intention to cease support of the lCIS protocol at the end of the contract for the central 

computer system on December 31,2015. App. Rec. p. 166. This decision by the Petitioners 

would and/or will cost Respondents and other L VL permit holders millions of dollars by forcing 

them to either purchase new terminals anellor convert terminals that utilized the ICIS protocols 
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into the SAS protocols. App. Rec. p. 427, ~ 73-74. On January 29, 2013, the former Lottery 

Director convened a meeting with some permit holders and indicated that he had been 

negotiating with IGT and that the ICIS protocol would be accepted until at least December 31, 

2017. App. Rec. p. 424-425, ~ 59. At said meeting, several permit holders voiced their concerns 

to the former Lottery Director about the unanticipated costs that the change may have on them. 

Id. 

On October 10,2013, the former Lottery Director held a meeting with permit holders, 

stating that he would not include in the RFP a requirement for the ICIS protocol to be supported 

beyond December, 2017, and the former Lottery Director additionally informed said permit 

holders that they would need to purchase new "site-controllers" for each of their locations. App. 

Rec. p. 425, ~ 60. Following said October, 2013 meeting, the former Lottery Director continued 

to unilaterally negotiate with IGT; the former Lottery Director further negotiated for IGT to sell 

"conversion kits" to West Virginia L VL permit holders. App. Rec. p. 425, ~ 61-62. In its 

Spring/Summer 2014 West Virginia Video Lottery Newsletter, Petitioner Lottery indicated that 

all L VL terminals utilizing the ICIS protocol would be inoperable on January 1, 2018. App. Rec. 

p. 426, ~ 66. Said newsletter further indicated that the cost of converting terminals from the ICIS 

to the SAS protocol would be borne by operators, retailers and/or permit holders. App. Rec. p. 

426, ~ 67. Ultimately, in the latter part of2014, Petitioners issued a request for proposal 

("RFP"), for their central computer system that failed to require support for the ICIS protocol, 

thereby rendering the ICIS protocol useless after December 31,2017. App. Rec. p. 117, ~ 20. 

In the meantime, IGT, offered "conversion kits" to Respondents, and other West Virginia 

permit holders, as a mechanism to convert permit holders' ICIS terminals to SAS. App. Rec. p. 

117, ~ 21. The cost of these terminals was originally approximately three thousand dollars 
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($3,000.00) per tenninal, and then later conditionally reduced to approximately one thousand 

dollars ($1,000) per tenninal, but only if permit holders made purchases within specified time 

frames. Id. These costs were to be paid solely by Respondents, and other West Virginia permit 

holders, to lOT as the exclusive provider of the conversion kits. Id. Oiven both lOT and 

Petitioners refusal to comply, or even negotiate, with Respondents regarding the continued use of 

ICIS through June 30, 2021, many permit holders were coerced and essentially forced to 

"purchase" purported conversion kits from lOT. App. Rec. p. 167. The fonner Lottery Director 

negotiated and acquiesced to the agreement to allow lOT to cease support for the ICIS protocol 

and to allow lOT to exclusively sell conversion kits. Id. 

Based upon the foregoing, Respondents filed the underlying lawsuit against Petitioners 

and lOT. As clearly alleged in the Amended Complaint, Petitioners' requirement to convert all 

LVL terminals to the SAS protocol, at Respondents' and other permit-holders' cost and expense, 

is unnecessary to substantially advance a legitimate state interest and implicates fundamental 

fairness principles. App. Rec. p. 428, ~ 79-80. Furthermore, Petitioners' "requirement that all 

L VL terminals be replaced or converted to the SAS protocol, renders existing L VL tenninals 

which utilize the ICIS protocol economically useless in the state of West Virginia after 2017[.]" 

App. Rec. p. 429, ~ 81. As such, Petitioners' "requirement that all L VL terminals be converted to 

the SAS protocol amounts to a taking of Respondents' private property without just 

compensation" under the West Virginia Constitution and the United States Constitution. App. 

Rec. p. 429, ~ 82-83. 

Respondents have further alleged that Petitioners' "requirement that all LVL terminals be 

converted to the SAS protocol amounts to an unlawful fine, tax, or sanction on [Respondents]." 

App. Rec. p. 430, ~ 90. Petitioners have no authority to issue any such fine, tax or sanction. App. 
3 
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Rec. p. 430, ~ 92. "[Respondents] were not afforded a hearing, grievance procedure, or other 

legal procedure to the central computer system contract that was eventually negotiated between 

the... Lottery and .. .I0T." App. Rec. p. 430, ~ 93. Ultimately, Respondents "have been denied 

or deprived of personal property without due process of law" in contravention of the West 

Virginia Constitution and the United States Constitution. App. Rec. p. 430, ~ 94. 

Finally, Respondents have alleged that the actions of lOT and Petitioners constitute a 

civil conspiracy. App. Rec. pgs 253-255. Specifically, lOT and Petitioners have "engaged in 

concerted actions ... including, but not limited to, making fraudulent representations at the above 

noted educational seminars, refusing to support the ICIS protocol through June 30, 2021, and 

agreeing for Defendant lOT to charge exorbitant, excessive, and unnecessary sums for 

dysfunctional conversion kits." App. Rec. p. 253, ~ 163. As such, the actions of Petitioners and 

lOT were unlawful and amounted to a civil conspiracy. App. Rec. pgs 253-255. 

On September 18,2015, Petitioners filed a Motion to Dismiss Plaintiffs' Complaint 

(hereinafter Petitioners' "Initial Motion"), arguing that Respondents' claims were barred by the 

applicable statute of limitations and that Respondents' regulatory taking claims and due process 

claims failed to state claims upon which relief can be granted. App. Rec. p. 400. Importantly, 

and contrary to assertions set forth in Petitioners' Brief, the great bulk of Petitioners' Initial 

Motion was devoted to substantive arguments regarding Respondents' alleged "failure to state a 

claim." These arguments included statute of limitations, lack of a protected property right, and a 

lack of Petitioners' control over its own computer system. See App. Rec. pgs. 408-413. On the 

other hand, Petitioners' arguments regarding sovereign immunity totaled a mere two (2) 
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substantive sentences. 1 App. Rec. p. 413. Respondents timely filed a Response to said Initial 

Motion on December 2,2015. App. Rec. p. 374. On December 4,2015, the parties appeared for 

a hearing and argument regarding Petitioners' Initial Motion. App. Rec. p. 339. 

On March 10, 2016, the Circuit Court entered an order granting, in part and denying in 

part, Defendants' Motions to Dismiss Plaintiffs' Complaint (hereinafter "First Order"). App. 

Rec. p. 258. Specifically, the Circuit Court denied Petitioners' Motion to Dismiss Plaintiffs' 

regulatory taking claim as to Respondents' LVL terminals (Count I), denied Petitioners' Motion 

to Dismiss Respondents' due process violation claims (Count II), and denied Petitioners' Motion 

to Dismiss all claims based upon the statute of limitations. App. Rec. p. 270-271. In its rationale 

for preserving Respondents' constitutional claims, the Circuit Court reasoned: 

[Respondents] argued that the [Petitioners'] power with respect to 
its central computer system's protocol requirements, the 
[Respondents'] property interests, the [Petitioners'] representations 
or action prior to the 2011, bids, and the [Respondents'] reasonable 
reliance on the same were all questions of fact not to be properly 
decided on a Motion to Dismiss. This Court agrees. 

App. Rec. p. 268, ~ 46 (emphasis added). 

In the First Order, the court also granted Respondents' request to amend their Complaint 

to reflect the fact that Respondents' civil conspiracy claim against Petitioners must be limited to 

applicable insurance coverage. App. Rec. pgs. 269-271. On AprilS, 2016, Respondents served 

their Amended Complaint in this matter. App. Rec. pgs. 229-257. Said Amended Complaint was 

identical to the initial Complaint, except that it added a paragraph to reflect this limitation of 

Petitioners assert that their failure to include substantive arguments regarding qualified immunity in their 
Initial Motion was due to Respondents' failure to limit their tort claim against Petitioners to applicable 
insurance coverage. See Petitioners" Brief, pgs. 2, 19. However, as stated, this ignores the fact that the 
great bulk of Petitioners' Initial Motion was devoted to substantive arguments. App. Rec. pgs.408-413. 
As such, Petitioners' assertion is disingenuous, at best. 

S 
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recovery to insurance proceeds from Petitioners for Respondents' non-constitutional civil 

conspiracy claim. App. Rec. p. 255, ~ 176. 

Rather than answer the Amended Complaint, so that discovery could tinally begin in this 

matter, on or about June 6, 2016, Petitioners served a Second Motion to Dismiss and a 

Memorandum of Law in Support of Their Second Motion to Dismiss (hereinafter collectively 

referred to as Petitioners' "Second Motion"), which contained several novel and re-packaged 

arguments. App. Rec. pgs. 191-228. All but one of these arguments could have been raised in 

Petitioners' Initial Motion. Specitically, other than Petitioners' arguments regarding sovereign 

immunity, all arguments set forth in the Second Motion could have, and should have, been raised 

in Petitioners' Initial Motion. Respondents timely served their Response to Petitioners' Second 

Motion on July 27, 2016. App. Rec. p. 163. On July 29,2016, the Circuit Court heard argument 

on Petitioners' Second Motion. App. Rec. p. 50. 

On October 7,2016, the Circuit Court entered an Order Denying Defendants' Second 

Motion to Dismiss (hereinafter "Second Order"). App. Rec. pgs. 1-6. In the Second Order, the 

Circuit Court found that the majority of Petitioners' arguments were not "seasonably presented." 

App. Rec. pgs. 2-3. Specitically, the Circuit Court found that Petitioners' arguments which were 

"based on grounds, assertions or arguments that are unrelated to [Respondents'] single amended 

paragraph are procedurally improper and are DENIED as they could, and should, have been 

included in their Initial Motion." App. Rec. p. 3. 

Regarding Petitioners' claims of sovereign immunity, the Circuit Court found as follows: 

Accordingly, [Respondents] submit that their constitutionally
based claims are not based in tort and the proper measure of 
recovery here is "just compensation" and thus [Respondents] are 
not required to limit their constitutionally-based claims to the 
coverage limits of the State's insurance policy. 
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The Court agrees. The "just compensation" provision would be 
substantially limited were the [Petitioners'] interpretation to be 
accepted. Accordingly, the Court CONCLUDES that the 
[Respondents] are not required to limit recovery sought in the 
constitutional claims, Count I (Regulatory Taking) and Count II 
(Violation of Due Process), to the applicable insurance coverage. 

App. Rec. p. 5. 

Rather than accept the Circuit Court's ruling denying their Second Motion to Dismiss, 

and finally allow discovery to proceed, Petitioners filed an appeal to this Court. As set forth 

herein, Respondents submit that the Circuit Court properly analyzed the issues presented in this 

matter and Respondents request that the Circuit Court's rulings be upheld by this Court. 

II. SUMMARY OF ARGUMENT. 

The Circuit Court correctly denied Petitioners' Second Motion to Dismiss. First, the 

Circuit Court correctly ruled that Respondents' constitutional claims are not limited to the 

amount of the State's insurance coverage. In this regard, it is important to note that Respondents 

have asserted claims pursuant to both the United States Constitution and the West Virginia 

Constitution. More specifically, Respondents have alleged that Petitioners have deprived them 

of property without due process of law, in violation of the Fourteenth Amendment of the United 

States Constitution and Article III, Section 10 of the West Virginia Constitution. Respondents 

have further alleged that Petitioners' actions and inactions constitute a regulatory taking without 

just compensation in violation of the Fifth Amendment to the United States Constitution and 

Article III, Section 9 of the West Virginia Constitution. Regarding Respondents' United States 

constitutional claims, the Circuit Court correctly ruled that such claims supersede any claims of 

state sovereign immunity pursuant to the Supremacy Clause of the United States Constitution. 

Regarding Respondents' West Virginia constitutional Claims, the Circuit Court correctly ruled 
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that Respondents are entitled to receive their "just compensation" for such claims and, as such, 

that Respondents' West Virginia constitutional claims cannot be limited to the amount of the 

State's insurance coverage. 

Regarding Petitioners' claims of qualified immunity, the Circuit Court correctly ruled 

that Petitioners' arguments regarding sovereign immunity were not "seasonably presented" to the 

Circuit Court. However, even if this Court were to consider the substance of Petitioners' 

arguments regarding qualified immunity, it is clear that Petitioners' arguments must fail. Again, 

it is important to note that Respondents have asserted claims pursuant to both the United States 

Constitution and West Virginia law. Regarding Respondents' United States constitutional 

claims, very clearly such claims supersede any claims ofqualified immunity based on West 

Virginia law. Regarding Respondents' West Virginia constitutional claims, and Respondents' 

common law civil conspiracy claim, Respondents submit that their claims have been properly 

asserted, in great detail, in their Amended Complaint, and that Petitioners are not entitled to a 

dismissal based upon a qualified immunity defense. Respondents further submit that the Circuit 

Court correctly determined that numerous questions of fact currently exist in this matter which 

cannot be resolved on a Rule 12(8)(6) Motion to Dismiss. Ultimately, Respondents submit that 

the Circuit Court properly denied Petitioners' Second Motion to Dismiss, with regards to alleged 

sovereign and qualified immunity, and request that said rulings be upheld by this Court. 

III. STATEMENT REGARDING ORAL ARGUMENT. 

Respondents submit that oral argument is unnecessary and request that the Court issue a 

Memorandum Opinion affirming the Circuit Court's rulings. However, should this Court 

determine that oral argument is necessary, Respondents request oral argument pursuant to Rule 
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20 of the West Virginia Rules of Appellate Procedure as this matter involves constitutional 

claims. 

IV. STANDARD OF REVIEW. 

This is an interlocutory appeal regarding the Circuit Court's denial of a second motion to 

dismiss based upon alleged sovereign and qualified immunities. Petitioners' Briefp. 9. Cases 

involving matters of governmental immunity are reviewed by this Court under a de novo 

standard of review. W. Virginia Bd. ofEduc. v. Marple, 236 W. Va. 654,660, 783 S.E.2d 75,81 

(2015). A motion to dismiss, even one predicated on immunity, should be reviewed by 

construing all facts stated in the Complaint, or in this case the Amended Complaint, in the light 

most favorable to the plaintiffs. Id. Furthermore, all allegations contained in the Amended 

Complaint must be taken as true. Id; Complaints are to be read liberally in the spirit of Rule 8 of 
-~ . 

the West Virginia Rules of Civil Procedure, and all that is required is that complaints put the 

court and opposing party on notice of the basis of the claim.2 Rule 8, W.Va. R. Civ. Proc.; State 

ex. reI. McGraw v. Scott Runyan Pontiac Buick, Inc., 194 W.Va. 770,776,461 S.E. 2d. 516, 522 

(1995). Dismissal is only appropriate "where it is clear that no relief could be granted under any 

2 Although a heightened pleading standard may be appropriate where immunities are implicated, this 
Court has held that this heightened pleading standard only requires for the trial court, if requested and 
necessary, to order a plaintiff to reply to an immunity defense with a "a short and plain statement of his 
complaint ... that rests on more than conclusion alone[.]" Hutchison v. City of Huntington, 198 W. Va. 
139, 150,479 S.E.2d 649, 660 (1996). Importantly, such a reply is only necessary when there is need for 
a more detailed pleading. Id. Even in immunity cases, "if the information contained in the pleadings is 
sufficient to justify the case proceeding further, the early motion to dismiss should be denied." Id. 
Notably, to this point Petitioners have not even so much as alleged that the facts of the Complaint are 
insufficiently pled so as to require a more definite statement or a reply pursuant to Hutchison. 
Furthermore, even the most cursory review of the 27 page Amended Complaint makes clear that 
Respondents have sufficiently pled their claims in accordance with Hutchison. See App. Rec. pgs. 229
257. 
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set of facts that could be proved consistent with the allegations in the complaint." W. Virginia 

Bd. of Educ. v. MamIe, 236 W. Va. 654,660, 783 S.E.2d 75, 81. 

v. ARGUMENT. 

A. 	 Respondents' Constitutional Claims Are Not Limited To The Amount of The 
State's Insurance Coverage. 

Respondents have asserted two (2) constitutionally based claims against Petitioners. 

Specifically, Respondents have asserted claims for regulatory taking (Count I) and for violation 

ofdue process rights (Count II) against Petitioners. App. Rec. 229-257. Count I has been 

asserted pursuant to Respondents' rights under the Fifth Amendment of the United States 

Constitution and Article III, Section 9 of the West Virginia Constitution. Count II has been 

asserted pursuant to Respondents' rights under the Fourteenth Amendment of the United States 

Constitution and Article III, Section 10 of the West Virginia Constitution. Petitioners argue that 

Respondents' constitutional claims are limited to the amount of the State's insurance policy 

pursuant to Article VI, Section 35 of the West Virginia Constitution. See e.g. Petitioners' Brief, 

pgs.9-10. Simply put, Petitioners' argument is based upon a complete misunderstanding of 

constitutional law. 

The United States Constitution and the West Virginia Constitution provide that no person 

shall be deprived of property without due process of law. U.S. Const., Amend XIV; West 

Virginia Const., Art. III, Sec. 10. Both the United States Constitution and the West Virginia 

Constitution further provide that property shall not be taken without just compensation. U.S. 

Const., Amend V; Amend. XIV; West Virginia Const., Art. III, Sec. 9. These constitutional 

provisions are not obscure points of law, but bedrocks of individual rights in our nation's history. 

See e.g. State of West Virginia ex. reI. West Virginia Dept. of Transportation. Division of 
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Highways v. Burnside, 227 W.Va. 655, 790 S.E.2d 265 (W.Va, 2016); Bd. of Regents of State 

Colleges v. Roth, 408 U.S. 564,584, (1972); Ronald J. Krotoszynski. Jr., "Fundamental Property 

Rights," 85 Geo. L.J. 555 (1997). 

This Court recently held that the takings provisions in the United States and West 

Virginia Constitutions are "preeminent" and that an award of "just compensation" is 

"mandate[d]" by said provisions. Burnside, 790 S.E.2d 265, 269 (W. Va. 2016). This Court has 

also made clear that the measure of damages in a takings case is "just compensation," which is 

generally the fair market value of the property taken. West Virginia Department of 

Transportation. Division of Highways v. Western Pocahontas Properties. L.P., 236 W. Va. 50, 

62, 777 S.E.2d 619, 631 (2015). Similarly, the United States Supreme Court has held that '''just 

compensation' means, the full monetary equivalent of the property taken. The owner is to be 

put in the same position monetarily as he would have occupied if his property had not been 

taken." Almota Farmers Elevator & Warehouse Co. v. United States, 409 U.S. 470,473-474 

(1973 ) (emphasis added). 

In an attempt to avoid their constitutional obligations, Petitioners rely upon two 

arguments. Firstly, Petitioners seem to assert that the West Virginia Constitution's sovereign 

immunity provision somehow supersedes the obligations and duties that are applicable to the 

State of West Virginia pursuant to the United States Constitution. Secondly, Petitioners' claim 

that the sovereign immunity provision of the West Virginia Constitution overrides the Due 

Process Clause and the Takings Clause found in the West Virginia Constitution. As set forth 

herein, both of these argument must fail. 

II 



1. 	 West Virginia Law Cannot Limit Rights Enumerated In The United States 
Constitution. 

Firstly, regarding Respondents' claims which have been asserted pursuant to the United 

States Constitution, it is black letter law that pursuant to "the Supremacy Clause of the United 

States Constitution, state legislation that interferes with or is contrary to federal law is pre

empted by the federal law. It is a familiar and well-established principle that the Supremacy 

Clause, U.S. Const., Art. VI, d. 2, invalidates state laws that 'interfere with, or are contrary to,' 

federal law." Cutright v. Metro. Life Ins. Co., 201 W. Va. 50,57,491 S.E.2d 308, 315 (1997) 

(internal citations omitted). "In addition to the overriding effect of the supremacy clause of the 

Constitution ofthe United States (art. VI, cl. 2) upon contrary state law, federal legislation which 

is expressly authorized by section 5 of the fourteenth amendment to the Constitution ofthe 

United States and which implements such amendment will by its own force override contrary 

state constitutional or statutory law, such as governmental immunity (w. Va. Const. art. VI, 

§ 35)[.]" Syl. Pt. 1, in part, Kerns v. Bucklew, 178 W. Va. 68, 69, 357 S.E.2d 750, 751 (1987) 

(emphasis added). Furthermore, "the provisions of the Constitution ofthe United States also 

govern the people of this State, and such provisions, under the supremacy clause, override any 

contrary state constitutional or statutory law providing less protection or relief than 

provided by the Federal Constitution or federal statutes[.]" Kerns, 178 W. Va. 68, 72, 357 

S.E.2d 750, 754 (1987) (emphasis added). Additionally, "when state law creates a cause of 

action, the State is free to define the defenses to that claim, including the defense of immunity, 

unless, of course, the state rule is in conflict with federal law." Skaffv. Pridemore, 200 W. 

Va. 700, 708, 490 S.E.2d 787, 795 (1997) (emphasis added) (internal citations omitted). 
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Simply put, this Court's established precedent has clearly interpreted the Supremacy 

Clause so as to prohibit the State from limiting any right granted to the citizens pursuant to the 

United States Constitution. Accordingly, in Kerns this Court held that United States 

constitutional claims are not, and cannot, be limited by claims of governmental immunity, 

whether based in the West Virginia Constitution or otherwise. Resultantly, Petitioners' argument 

fails. As this Court held in Kerns, Petitioners cannot rely on the West Virginia Constitution to 

limit a right enumerated in the United States Constitution. Therefore, broadly speaking, any right 

guaranteed to the citizens in the United States Constitution can be enforced against the State of 

West Virginia, and the State cannot limit any such a constitutionally enumerated right. 

Petitioners seem to assert a narrower, and incorrect, perspective regarding federal law 

supremacy over contrary state laws. More specifically, in Section 2(a) of their brief, Petitioners 

note that "['][w]here there is federal legislation that applies to the state by virtue of the 

Fourteenth Amendment,['] this Court has recognized that sovereign immunity is superseded." 

Petitioners' Brief. p. 15 (quoting Gribben v. Kirk, 195 W. Va. 488, 493, 466 S.E.2d 147, 152 

(1995». Unfortunately, Petitioners' narrow view of federal law supremacy ignores prior 

holdings of this Court, such as Kerns, which make clear that all provisions of the United States 

Constitution govern the people of this State and "override any contrary state constitutional or 

statutory law providing less protection or relief than provided by the Federal Constitution or 

federal statutes[.]" Kerns, 178 W. Va. 68, 72, 357 S.E.2d 750, 754. However, it seems 

Petitioners also fail to realize that Respondents' due process claim is being asserted pursuant to 

the Fourteenth Amendment of the United States Constitution, which is on its face applicable to 

the States, and that Respondents' takings claim is being asserted pursuant to the Fifth 
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Amendment of the United States Constitution, which has been applied to the States through the 

Fourteenth Amendment. 

As to Respondents' due process claim, it should first be noted that the plain language of 

the Fourteenth Amendment of the United States Constitution makes clear that it applies to the 

States, and, as such, that the State of West Virginia is prohibited from depriving any person of 

property without due process of law: 

[a]ll persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the 
laws. 

U.S. Const. amend. XIV, Section 1 (emphasis added). 

Accordingly, contrary to Petitioners' assertions, the rights afforded citizens pursuant to 

the Due Process Clause of the United States Constitution are clearly enforceable against the State 

of West Virginia. Simply put, based on the plain language of the Fourteenth Amendment, there is 

no good faith argument that Section 1 of the Fourteenth Amendment stands for anything but a 

limitation on the State's ability to pass laws that supersede one's constitutionally guaranteed 

right to due process. Therefore, one's right to due process pursuant to the Fourteenth 

Amendment clearly supersedes any claim of state sovereign immunity by virtue of the 

Supremacy Clause of the United States Constitution. Ultimately, Petitioners may not use a state 

law to shield themselves from a suit designed to enforce rights guaranteed under the Fourteenth 

Amendment of the United States Constitution. 
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Despite clear law to the contrary, Petitioners ask this Court to hold that the State can 

enact a sovereign immunity law that does precisely what the Fourteenth Amendment prohibits by 

creating a state law that abridges the privileges and immunities of United States citizens and 

deprives citizens of due process of law. This position is contrary to the very text of the 

Fourteenth Amendment. As such, Petitioners' argument must fail. 

With regards to Respondents' takings claim, as the United States Supreme Court has 

explained, "[t]he Takings Clause ofthe Fifth Amendment, applicable to the States through the 

Fourteenth Amendment ... prohibits the government from taking private property for public use 

without just compensation." Palazzolo v. Rhode Island, 533 U.S. 606, 617, 121 S. Ct. 2448, 

2457, 150 L. Ed. 2d 592 (2001). In fact, the protection granted by the Takings Clause of the 

United States Constitution has been recognized by the United States Supreme Court as an 

inalienable right, incorporated to the States through the Fourteenth Amendment, for over one 

hundred twenty (120) years. See Chicago. B. & O.R. Co. v. City of Chicago, 166 U.S. 226, 17 S. 

Ct. 581,41 L. Ed. 979 (1897) (holding that the Due Process Clause of the Fourteenth 

Amendment prohibits uncompensated takings). Importantly, this protection applies to both actual 

takings and regulatory takings, such as the taking at issue in this case, that are the functional 

equivalent ofa classic taking. Palazzolo, 533 U.S. at 617. 

Petitioners correctly note that where there is federal legislation that is expressly 

incorporated to the states through the Fourteenth Amendment, such law "by its own force 

override[s] contrary state constitutional or statutory law, such as governmental immunity[.]" 

Petitioners' Briefp. 15 (citing Kerns, 178 W. Va. 68,357 S.E.2d 750). However, Petitioners 

evidently fail to recognize that the Fifth Amendment's Takings Clause has been incorporated to 
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the States through the Fourteenth Amendment for well over a century. Chicago. B. & Q.R. Co., 

166 U.S. 226. 

As such, Petitioners cannot plausibly argue that a fundamental right, enumerated through 

the Fifth Amendment and incorporated to the States through the Fourteenth Amendment, can be 

superseded by West Virginia law. Similarly, Petitioners cannot argue that Section 1 of the 

Fourteenth Amendment of the United States Constitution, which is on its face applicable to the 

States, is superseded by West Virginia law. Ultimately, even when utilizing Petitioners' incorrect 

narrow view of federal law supremacy over contrary state laws it is clear that neither the Takings 

Clause of the Fifth Amendment of the United States Constitution, nor the Due Process Clause of 

the Fourteenth Amendment of the United States Constitution, can be limited by state law. 

2. 	 The West Virginia State Constitution's Sovereign Immunity Provision 
Cannot Limit The West Virginia State Constitution's Takings Clause Or Due 
Process Clause. 

Petitioners' argument that the State Constitution's sovereign immunity provision limits 

one's rights pursuant to the Takings and Due Process Clauses of the West Virginia Constitution 

must also fail. As set forth below, the West Virginia Constitution, and this Court's case law 

interpreting the same, clearly mandate that citizens are entitled to recover "just compensation" 

for violations of the Takings Clause and for violations of the Due Process Clause of the West 

Virginia Constitution. West Virginia Const., Art. III, Sec. 9, and Art. III, Sec. 10. 

First, regarding takings, the West Virginia Constitution provides that property shall not 

be taken without just compensation. West Virginia Const., Art. III, Sec. 9. Petitioners 

incorrectly assert that "just compensation" must be limited to the State's insurance policy limits. 

Petitioners rely upon Article VI, Section 35 of the West Virginia Constitution relating to 

sovereign immunity to support their claim. W. Va. Const. Article VI, Sec. 35. However, to read 
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the West Virginia Constitution's grant of sovereign immunity as broadly as Petitioners' suggest 

would severely limit a citizen's constitutionally mandated right to receive "just compensation." 

As such, Petitioners' incorrect interpretation of the West Virginia Constitution completely 

undennines this Court's jurisprudence which makes clear that "just compensation" entitles one to 

receive the fair market value of the property at issue. West Virginia Department of 

Transportation. Division of Highways, 236 W. Va. at 62. 

To best exemplify the flaw of Petitioners' reading of the State Constitution, one should 

consider the text and the purpose of the Takings Clause. Article III, Section 9 clearly states: 

"[p ]rivate property shall not be taken or damaged for public use, without just compensation[.]" 

W. Va. Const. Art. III, Sec. 9. As stated, "just compensation" is the fair market value of the 

property that is taken, which is consistent with the underlying policy of the Takings Clause. West 

Virginia Department of Transportation. Division of Highways, 236 W. Va. at 62. As this Court 

held, just last year, there is a "constitutional preeminence afforded private property rights 

through the mandate ofjust compensation." State ex reI. W. Virginia Deptt of Transportation. 

Div. of Highways v. Burnside, 237 W. Va 655, 659.790 S.E.2d 265,269 (W. Va. 2016), cert. 

denied sub nom. MCNB Bank & Trust Co. v. W. Virginia ex reI. Deptt of Transp.. Div. of 

Highways, 137 S. Ct. 624, 196 L. Ed. 2d 515 (2017). In other words, the West Virginia 

Constitution's requirement ofjust compensation for a taking is recognition of the importance of a 

citizen's right to their own property. Id. It is a paramount right that when violated must be 

compensated justly, that is to say, at the fair market value of the property taken. Id. 

Petitioners suggest that the Sovereign Immunity Clause of the West Virginia Constitution 

limits "just compensation" to the value of the state's insurance policy limits, regardless of the 

actual value of the property at issue. Such a reading threatens the very validity of the Takings 
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Clause. To read the West Virginia Constitution in such a manner could lead to absurd results in 

which the State could conceivably take ten million dollars ($10,000,000.00) worth of property 

and then compensate the property owner with one million dollars ($1,000,000.00) because such 

is the insurance policy limit. This cannot be viewed as "just compensation" by any metric. 

Petitioners' interpretation further offends the "preeminence" of the right to private 

property and strips the Takings Clause of its teeth. It is well established that a statute must be 

read in a manner that "give[s] effect, if possible, to every clause and word ofa statute." Williams 

v. Taylor, 529 U.S. 362,404, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000). To read the West 

Virginia Constitution as suggested by Petitioners not only fails to give effect to the words of 

Article III, Section 9; it negates the Takings Clause entirely by putting a ceiling on "just 

compensation" and in doing so, relieving the State of its constitutionally mandated duty to 

provide compensation that is just. 

It is worth noting that Petitioners cite no actual authority which would suggest that the 

state sovereign immunity provision set forth in the West Virginia Constitution is paramount, or 

even applicable, to Respondents' constitutional right, also enumerated in the West Virginia 

Constitution, to receive "just compensation" if Respondents' property is taken by the State. 

Specifically, Petitioners cite no case in which a court has held that a property owner's right to 

"just compensation" following a taking, or a property owner's constitutional due process rights, 

were limited to applicable insurance coverage as a result of a sovereign immunity provision in a 

state constitution. In essence, Petitioners move this Court to adopt an interpretation of the West 

Virginia Constitution that outright ignores substantive rights granted to citizens, with no 

authority to support such an interpretation. 
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Despite Petitioners' inability to cite to any relevant authority, it should also be noted that 

the Supreme Court of Wisconsin has ruled on this very issue. In Wisconsin Retired Teachers 

Ass'no Inc. v. Employee Trust Funds Br., 207 Wis. 2d 1,558 N.W.2d 83 (1997), the Wisconsin 

Supreme Court was faced with the issue as to whether the Wisconsin Constitution's Sovereign 

Immunity Clause overruled its Takings Clause. The Wisconsin Supreme Court reached the only 

rational conclusion, and found that sovereign immunity could not bar recovery for a taking: 

[s]overeign immunity exists in this State by virtue of Article IV, § 
27 of the Wisconsin constitution, and unless waived, generally 
precludes suits in which a prevailing plaintiff would be entitled to 
recover money from the State. Lister v. Board of Regents, 72 
Wis.2d 282, 292, 240 N.W.2d 610 (1976) (holding that when a 
judgment for plaintiffs would require payment from State funds, 
the State may invoke its immunity from suit). However, sovereign 
immunity will not bar recovery for a taking, because just 
compensation following a taking is a "constitutional necessity 
rather than a legislative dole." Luber v. Milwaukee County, 47 
Wis.2d 271,277, 177 N. W.2d 380 (1970). In this sense, Article I, 
§ 13 is a self-executing constitutional waiver of sovereign 
immunity. 

Wisconsin Retired Teachers Ass'no Inc. v. Employe Trust Funds Bd., 207 Wis. 2d 1, 28, 558 
N.W.2d 83, 94-95 (1997) (emphasis added).3 

Respondents submit that the Wisconsin Supreme Court's holding is the only way to 

logically and harmoniously read a sovereign immunity provision and a takings clause in a state 

constitution. Ultimately, rather than finding that two constitutional provisions conflict and 

giving one such strong precedent that it completely negates the rights of citizens guaranteed 

through other constitutional provisions, the Wisconsin Supreme Court instead, has read the 

Wisconsin Constitution in its entirety, given full meaning and effect to all words, and simply 

) The Wisconsin Constitution Takings Clause reads, in its entirety, as follows: "The property of no person 
shall be taken for public use without just compensation therefor." Wis. Const. art. I, § 13. 
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found that when the state carries out a taking, it waives its sovereign immunity. This is the only 

logical interpretation that advances the text and policy of all provisions involved." Accordingly, 

Respondents submit that the only proper and harmonious reading of this State's Constitution, 

which would be consistent with the public policy ofeach provision, is one in which the State is 

viewed to have waived any sovereign immunity defense through a taking. As such, Respondents 

are entitled to receive "just compensation" if they are successful in their takings claim based 

upon the West Virginia Constitution. 

Similarly, to the extent that Respondents' due process rights under the West Virginia 

Constitution, Article III, Section 10, contradict the sovereign immunity provisions Article VI, 

Section 35 of the West Virginia Constitution, Respondents submit that their due process rights 

must also override any contrary sovereign immunity provisions. Respondents' rights to "just 

compensation" are inseparably tied to its due process. Respondents cannot have one without the 

other. As such, so far as Respondents' due process claims are implicated by Petitioners' claim of 

sovereign immunity, Respondents submit that the same rationale with regards to the Takings 

Clause is applicable to the Due Process Clause of the West Virginia Constitution. Specifically, 

Respondents submit that the State has waived any sovereign immunity defense through violating 

Respondents' due process rights under the West Virginia Constitution, and, as such, Respondents 

are entitled to receive "just compensation" for any violations of their due process rights pursuant 

to the State Constitution. 

Accordingly, based on the above discussion, the Court should affirm the rulings of the 

Circuit Court and hold that Respondents are entitled to receive "just compensation" if they are 

4 This reading of the Constitution is consistent with the Circuit Court's finding that sovereign immunity 
relates to tort liability and not to constitutional claims such as those at issue in this appeal. See Syl. Pt. 6, 
Parku10 v. W. Virginia Bd. ofProb. & Parole, 199 W. Va. 161, 163-64,483 S.E.2d 507,509-10 (1996). 

20 



successful in their West Virginia constitutional claims, and that said claims are not limited to the 

amount of the State's insurance coverage. 

B. 	 The Circuit Court Properly Denied Petitioners' Motion To Dismiss Based 
Upon Qualified Immunity. 

Petitioners also argue that the Circuit Court erred in failing to dismiss Respondents' 

claims based upon the defense of qualified immunity. Petitioners' Brief, pgs. 19-31. First, the 

Circuit Court correctly determined that Petitioners' arguments regarding qualified immunity 

were not seasonably presented to the Circuit Court. However, even if this Court were to consider 

the merits of Petitioners' arguments regarding qualified immunity, it is clear that said arguments 

must fail. Specifically, Respondents' claims based on the United States Constitution supersede 

any qualified immunity claims. Respondents have also properly asserted claims based?n yvest 

Virginia constitutional and common law, which the Circuit Court found involve numerous 

questions of fact which require discovery in this matter. Accordingly, Respondents' claims 

against Petitioners cannot be dismissed as a result of any claims of qualified immunity. 

1. 	 Petitioners' Arguments Regarding Sovereign Immunity Were Not 
Seasonably Presented To The Circuit Court. 

As noted previously, after the Circuit Court denied the great majority of Petitioners' First 

Motion to Dismiss, Respondents filed an Amended Complaint to reflect the fact that 

Respondents' civil conspiracy claim against the Petitioners must be limited to applicable 

insurance coverage. Respondents' Amended Complaint was identical to the initial Complaint, 

except that it added a paragraph to reflect this limitation of recovery to insurance proceeds from 

Petitioners for Respondents' non-constitutional civil conspiracy claim. App. Rec. p. 255, ~ 176. 

Rather than answer the Amended Complaint, so that discovery could finally begin in this matter, 

on or about June 6, 2016, Petitioners filed their Second Motion to Dismiss, which contained 
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several novel and re-packaged arguments. App. Rec. p. 191. All but one of these arguments 

could have been raised in Petitioners' Initial Motion. Specifically, other than Petitioners' 

arguments regarding sovereign immunity, all arguments set forth in the Second Motion could 

have, and should have, been raised in Petitioners' Initial Motion. Respondents timely served their 

Response to Petitioners' Second Motion on July 27, 2016. App. Rec. p. 163. 

West Virginia Civil Procedure Rule 12(g) provides that a party waives a Rule 12 defense 

or objection when it is omitted from the party's initial Rule 12 motion. W.Va. R. Civ. P. 12(g). 

Respondents acknowledge that West Virginia Civil Procedure Rule 12(h)(2) provides that a 

defense for "failure to state a claim," may be made at different stages in the litigation process. 

However, and importantly, Rule 12 does not address whether a second Rule 12(b)(6) motion 

may be filed, immediately after the denial of an initial motion, on grounds that could have been 

raised in the initial motion. This Court has not specifically addressed this question, but the 

leading authority on the West Virginia Rules of Civil Procedure makes clear that a defense of 

"failure to state a claim" will be waived if not "seasonably presented." See Cleckley, Franklin 

D., et. al. Litigation Handbook on West Virginia Rules o/Civil Procedure, 4th ed., Section 

12(h)(2) pg. 418 (2012). This interpretation is consistent with other courts and leading 

authorities from other jurisdictions, interpreting similar or identical rules of civil procedure. See 

5C Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 1388 (3d ed.2004); 

Wafra Leasing Corp. 1999-A-l v. Prime Capital Corp, 247 F. Supp.2d 987 (N.D. Ill. 2002); In re 

Morrison, 421 B.R. 381, 386 (Bankr. S.D. Tex. 2009). 

In this case, the Circuit Court correctly found that Respondents' arguments in their 

Second Motion to Dismiss regarding qualified immunity were not "seasonably presented." More 

specifically, the Circuit Court found that Petitioners' arguments which were "based on grounds, 
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assertions or arguments [such as sovereign immunity] that are unrelated to [Respondents'] single 

amended paragraph are procedurally improper and are DENIED as they could and should have 

been included in their Initial Motion." App. Rec. pgs. 2-3. 

Importantly, Respondents made several substantive arguments in their Initial Motion 

regarding Respondents' alleged "failure to state a claim." These arguments included statute of 

limitations, lack of a protected property right, and a lack of Petitioners' control over its own 

computer system. See App. Rec. pgs. 408-413. However, after Respondents amended their 

Complaint, by adding a single paragraph regarding insurance coverage, Petitioners filed their 

Second Motion to Dismiss with several new arguments that are completely unrelated to said 

single amended paragraph. 

Ultimately, it is clear that the Circuit Court did not want to set the untenable precedent of 

allowing parties to file a second completely separate Rule 12(b)(6) motion, on grounds that could 

have been included in a prior motion, immediately after the denial ofa Rule 12(b)(6) motion. To 

permit the filing of such multiple motions defies common sense, principles of fundamental 

fairness and cannot be squared with West Virginia Civil Procedure Rule 1, which mandates that 

the Rules be construed as to secure "the just, speedy, and inexpensive determination of every 

action." W. Va. R. Civ. P. Accordingly, the Circuit Court correctly found that Petitioners' 

arguments regarding sovereign immunity, which were contained in Petitioners' Second Motion, 

were not "seasonably presented" to the Court. S 

S Importantly, the Circuit Court did not rule that Petitioners completely waived any and all claims of 
sovereign immunity. The Circuit Court simply ruled that Petitioners arguments were not "seasonably 
presented" so that, presumably, discovery could begin and the facts in this matter could be developed. 
The Circuit Court's ruling did not prevent Petitioners from filing an appropriate motion, on qualified 
immunity grounds or otherwise, once sufficient discovery had been completed. 
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2. 	 Respondents' United States Constitutional Claims Supersede Any Claims Of 
Qualified Immunity. 

If, despite the above, this Court considers the merits of Petitioners' arguments regarding 

qualified immunity, it is clear that Petitioners' arguments are incorrect and their Second Motion 

to Dismiss must be denied. First, Respondents' claims based on the United States Constitution 

supersede any qualified immunity claims arising from West Virginia law. 

As noted above, Respondents have asserted United States constitutional claims pursuant 

to the Fifth Amendment's Takings Clause and Fourteenth Amendment's Due Process Clause. 

Petitioners appear6 to argue that even if Respondents meet the requisite elements for their United 

States constitutional claims that, somehow, state laws regarding qualified immunity would 

supersede the United States Constitution. Clearly, this is incorrect. 

As set forth above, it is black letter law that pursuant to "the Supremacy Clause of the 

United States Constitution, state legislation that interferes with or is contrary to federal law is 

pre-empted by the federal law. It is a familiar and well-established principle that the Supremacy 

Clause, U.S. Const., Art. VI, cl. 2, invalidates state laws that 'interfere with, or are contrary to,' 

federal law." Cutright, 201 W. Va. 50, 57,491 S.E.2d 308,315. (internal citations omitted). As 

such, West Virginia law regarding qualified immunity is preempted and superseded by the 

provisions of the United States Constitution pursuant to the Supremacy Clause of the United 

States Constitution. Accordingly, Petitioners are not, under any circumstances, entitled to any 

qualified immunity regarding Respondents' United States constitutional claims. 

6 Petitioners' Brief does not differentiate between Respondents' United States constitutional claims and 
Respondents' claims under West Virginia law. However, the only fair interpretation of Petitioners' Brief 
is that Petitioners believe that Respondents' United States constitutional claims, even if proven, are 
subject to a state law sovereign immunity claim. 
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3. 	 Respondents Have Properly Asserted Claims Based On West Virginia 
Constitutional And Common Law. 

Finally, Respondents have properly asserted claims based on West Virginia constitutional 

and common law, which the Circuit Court found involve numerous questions of fact which 

require discovery in this matter. Accordingly, as set forth below, Respondents' claims based on 

West Virginia law should not be dismissed at this juncture pursuant to Petitioners' claims 

regarding qualified immunity. 

Respondents' only non-constitutional claim against Petitioners is for civil conspiracy. 

This Court has previously held that "[a] civil conspiracy is a combination of two or more persons 

by concerted action to accomplish an unlawful purpose or to accomplish some purpose, not in 

itself unlawful, by unlawful means. The cause of action is not created by the conspiracy but by 

the wrongful acts done by the defendants to the injury of the plaintiff." Syl. Pt. 8, Dunn v. 

Rockwell, 225 W. Va. 43,47,689 S.E.2d 255, 259 (2009). 

Regarding Respondents' constitutional claims, the West Virginia Constitution provides 

that no person shall be deprived of property without due process of law. West Virginia 

Constitution Art. III, Sec. 10. Likewise, the West Virginia Constitution provides that property 

shall not be taken without just compensation. West Virginia Const., Art. III, Sec. 9. The 

contours of the constitutional rights at issue in this case relate to whether the conduct 

contravened the "reasonable expectations" and/or "reasonably backed investment-expectations" 

of the property owner. U.S. Const., Amend V, XIV; W.Va. Const., Art. III, Sec. 9; Connolly v. 

Pension Benefit Guaranty Corporation, 475 U.S. 211,224-225,106 S.Ct. 1018 (1986). 

Constitutional takings involve an analysis of whether government action interfered with 

the "reasonable investment-backed expectations" of the property owner. Penn Central 
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Transportation Co. v. New York City, 438 U.S. 104, 124, (1978). Constitutional takings cases in 

particular are case-specific, fact intensive, and ad hoc. Goldblatt v. Hempstead, 369 U.S. 590, 

594 (1962); Penn Central, 438 U.S. 104, 124(1978); Lucas v. S. Carolina Coastal Council, 505 

U.S. 1003, 1015, (1992). The reasonable expectations and/or reasonably backed investment 

expectations of plaintiffs are a question of fact, which is to be resolved by the trier of fact. 

Walls v. Click, 209 W. Va. 627, 638, 550 S.E.2d 605,616 (2001). 

Similarly, due process violations based upon property interests concern "reasonable 

expectations" of the property owner given "existing rules or understandings." Syi. Pt. 6 State ex 

reI. Anstey v. Davis, 203 W. Va. 538, 509 S.E.2d 579 (1998); Syl. Pt. 3, Waite v. Civil Service 

Commission, 161 W.Va 154, 241 S.E.2d 164 (1977). The objective test for parties' "reasonable 

expectations" is a question of fact. See Payne v. Weston, 195 W. Va. 502,507,466 S.E.2d 161, 

166 (1995); Ewing v. Lanark Fuel Co., 65 W. Va. 726,65 S.E. 200, 201 (1909). 

This Court has set forth the parameters for qualified immunity defenses to State law 

claims: 

11. To the extent that governmental acts or omissions which give 
rise to a cause of action fall within the category of discretionary 
functions, a reviewing court must determine whether the plaintiff 
has demonstrated that such acts or omissions are in violation of 
clearly established statutory or constitutional rights or laws of 
which a reasonable person would have known or are otherwise 
fraudulent, malicious, or oppressive in accordance with State v. 
Chase Securities, Inc., 188 W.Va. 356, 424 S.E.2d 591 (1992). In 
absence of such a showing, both the State and its officials or 
employees charged with such acts or omissions are immune from 
liability. 

12. If the plaintiff identifies a clearly established right or law 
which has been violated by the acts or omissions of the State, its 
agencies, officials, or employees, or can otherwise identify 
fraudulent, malicious, or oppressive acts committed by such 
official or employee, the court must determine whether such acts 
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or omISSIons were within the scope of the public official or 
employee's duties, authority, and/or employment. To the extent 
that such official or employee is detennined to have been acting 
outside of the scope of his duties, authority, and/or employment, 
the State and/or its agencies are immune from vicarious liability, 
but the public employee or official is not entitled to immunity in 
accordance with State v. Chase Securities, Inc., 188 W.Va. 356, 
424 S.E.2d 591 (1992) and its progeny. If the public official or 
employee was acting within the scope of his duties, authority, 
and/or employment, the State and/or its agencies may be held 
liable for such acts or omissions under the doctrine of respondeat 
superior along with the public official or employee. 

Syllabus Points 11, 12 W. Va. Reg'l Jail & Corr. Facility Auth. v. A.B., 234 W.Va. 492, 766 
S.E.2d 751 (2014). 

This Court has further held that a litigant may pierce the shield of qualified immunity by 

showing that a government official has violated a clearly established statutory or constitutional 

right. Maston v. Wagner, 236 W. Va. 488, 781 S.E.2d 936, 949 (2015). "[Q]ualified immunity 

... is not an impenetrable shield that requires toleration of all manner of constitutional and 

statutory violations by public officials. Indeed, the only realistic avenue for vindication of 

statutory and constitutional guarantees when public servants abuse their offices is an action for 

damages." Maston, 236 W. Va. 488, 781 S.E.2d 936, 949 quoting Hutchison v. City of 

Huntington. 198 W.Va. at 148,479 S.E.2d at 658 (1996). Ultimately, "[t]he test for evaluating if 

a public official is entitled to qualified immunity, in the absence of fraudulent, malicious or 

intentional wrongdoing, is this: would an objectively reasonable public official, acting from the 

perspective of the defendant, have reasonably believed that his or her conduct violated the 

plaintiITs clear statutory or constitutional rights?" Maston, 236 W. Va. 488, 781 S.E.2d 936, 

949. 

Importantly, "[ilf qualified immunity provided a shield in all novel factual circumstances, 

officials would rarely, if ever, be held accountable for their unreasonable violations of the 
27 



[Constitution]." Maston, 236 W. Va. 488, 781 S.E.2d 936, 954 quoting Mattos v. Agarano, 661 

F.3d 433, 442 (9th Cir.20 11). The Maston Court further stated that "[t]he United States Supreme 

Court has made 'clear that officials can still be on notice that their conduct violates established 

law even in novel factual circumstances.'" Maston, 236 W. Va. 488, 781 S.E.2d 936, 954 

quoting Hope v. Pelzer, 536 U.S. 730, 741, 122 S.Ct. 2508, 153 L.Ed.2d 666 (2002). Otherwise, 

officers would escape responsibility for the most egregious forms of conduct simply because 

there was no case on all fours prohibiting that particular manifestation of unconstitutional 

conduct." Maston, 236 W. Va. 488, 781 S.E.2d 936, 954 quoting Deorle v. Rutherford, 272 F.3d 

1272, 1286 (9th Cir.2001). Ultimately, "if the plaintiff can identify a violation of an established 

constitutional right or law ... then the agency is not entitled to qualified immunity." Maston, 236 

W. Va. 488, 781 S.E.2d 936, 956. 

In Maston, this Court held that questions of material fact existed as to whether the 

defendants violated "clearly established constitutional rights" and affinned the Circuit Court's 

decision to deny qualified immunity to the West Virginia State Police, the Tyler County Sheriffs 

Department, and the police officers whose actions were at issue. Maston, 236 W. Va. 488, 781 

S.E.2d 936, 956. Similarly, in this case, questions of fact currently exist regarding whether 

Petitioners violated "clearly established constitutional rights" that cannot be resolved at this 

juncture through a motion to dismiss. 

Petitioners claim that they are entitled to qualified immunity because the actions 

complained of do not violate a "clearly established" legal right. Petitioners' Brief, pgs. 24-31. In 

support of this argument, Petitioners assert that they had no ability to mandate support for the 

ICIS protocol. Petitioners' Brief, pgs. 26-27. Importantly, Petitioners made a similar argument 

regarding a purported lack of control in their First Motion to Dismiss, which was completely 
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rejected by the Circuit Court as numerous factual questions existed. Specifically, the Circuit 

Court reasoned: 

[Respondents] argued that the [Petitioners"] power with respect to 
its central computer system's protocol requirements, the 
[Respondents'] property interests, the [Petitioners'] representations 
or action prior to the 2011, bids, and the [Respondents'] reasonable 
reliance on the same were all questions of fact not to be properly 
decided on a Motion to-Dismiss. This Court agrees. 

App. Rec. p. 268, , 46 (emphasis added). 

In this matter, Respondents have clearly alleged sufficient facts to establish that their 

"reasonable expectations" were violated. See e.g. App. Rec. p. 238,,52-56.7 Respondents 

argue that State Defendants have control over the specifications for the State's central computer 

system, and that the State may require support of the ICIS protocol, as the State has done in the 

past. Respondents further claim that the decision regarding the specifications and requirements 

of the State's central computer system rests entirely with Petitioners. Respondents have alleged 

that Petitioner Lottery requires that the Lottery's central computer system must be compatible 

with Respondents' LVL tenninals in order for their LVL terminals to have any economic value. 

App. Rec. pgs. 243-245, ,,83-86; 94. Respondents further allege that Petitioners acted 

unlawfully by effectively requiring Respondents to convert their L VL terminals to SAS at 

exorbitant costs. App. Rec. pgs. 244-245, ,,86,87,94. Respondents also allege that Petitioners 

guaranteed and/or assured support of the ICIS protocol through the ten year bid period, conspired 

with Defendant lOT regarding the decision to convert terminals from ICIS to SAS, and 

7 Respondents further note that Petitioners repeatedly state that Respondents have not "proven" their case. 
As this Court is well aware, at this stage in the litigation, all of Respondents' allegations in the Amended 
Complaint must be taken as true, and, as such, would be considered "proven" as this point. Importantly, 
the reason Respondents have been unable to obtain all pertinent facts in discovery to "prove" their case is 
due to Petitioners repeatedly filing meritless motions to dismiss and failing to accept the Circuit Court's 
rulings denying said Motions. 
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unilaterally negotiated and agreed for Defendant IGT to charge exorbitant sums for conversion 

kits. App. Rec. pgs. 238-243, 245, 247, 253-254, ~~52, 63-66, 73, 74, 81,91,92,109,163,171. 

Petitioners claim that their actions related to the issuance of the RFP were reasonable and 

that they in no way participated in the ICIS/SAS decision are in direct contravention to 

Respondents' claims, which must be accepted as true. Petitioners' argument hinges upon their 

assertion that they had no power or control over whether the ICIS protocol could be offered with 

the new central computer system. See Petitioners' Brief, pgs. 24-30. However, the allegations 

set forth in Respondents' Amended Complaint and outlined above, which must be taken as true, 

clearly dispute this contention. Furthermore, Petitioners have previously asserted that it was the 

former Lottery Director who "negotiated with Defendant IGT on behalf of [Respondents] to 

extend the ability to use the ICIS protocol until 2017." App. Rec. p. 211. Respondents did not 

authorize Petitioners to "negotiate" with regards to Respondents' private property, however, this 

"negotiated" extension clearly discredits Petitioners' characterization of itself as a helpless 

bystander, with no control over the ICIS decision. Furthermore, it is ti,e State's requirement 

that Respondents' LVL terminals communicate with tile State's central computer system 

by December 31,2017. App. Rec. pgs. 243-245, ~83-86; 94. 

Accordingly, it is clear that numerous questions of fact, including whether Petitioners' 

actions violated the reasonable expectations of Respondents, exist which cannot be resolved on a 

motion to dismiss. Respondents' claims are certainly based upon "clearly established" law, 

namely the West Virginia Constitution, West Virginia common law, and the United States 

Constitution. Respondents have pled factual allegations against Petitioners which, if true, would 

clearly sustain all causes of action asserted against Petitioners. The fact that Petitioners disagree 

with some of the facts asserted by Respondents cannot lead to a dismissal of Respondents' 
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claims, but, instead, further reinforces the need for discovery and factual development in this 

case. As such, Respondents have sufficiently pled claims upon which relief can be granted, 

Petitioners are not entitled to a dismissal of any of Respondents' claims based upon a qualified 

immunity claim, and factual issues clearly exist which preclude a Court from granting a Rule 

12(b)(6) motion. 

VI. CONCLUSION. 

As set forth above, the Circuit Court correctly denied Petitioners' Second Motion to 

Dismiss based on sovereign and qualified immunity grounds. It is clear that numerous questions 

of fact exists which require factual development through discovery. Additionally, the Circuit 

Court correctly determined that Respondents' United States constitutional claims supersede any 

state law immunity claims. The Circuit Court further correctly ruled that Petitioners' arguments 

regarding qualified immunity were not "seasonably presented." Finally, Respondents have 

properly pled claims pursuant to West Virginia constitutional and common law. Accordingly, 

the Circuit Court properly denied Petitioners' Second Motion to Dismiss. 

WHEREFORE, based on the above, the Respondents hereby request that this Court 

affirm the Circuit Court's rulings and find that the Circuit Court properly denied Petitioners' 

Second Motion to Dismiss. 
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