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I. 	 STATEMENT OF THE CASE 

A. 	 Nature Of The Proceedings And Recommendation Of The 
Hearing Panel Subcommittee 

The description of the nature of this proceeding, its procedural history, and the 

recommendation of the Hearing Panel Subcommittee (hereinafter "HPS") in the Brief of 

the Office of Disciplinary Counsel ("ODC") is generally accurate, but the decision of the 

HPS warrants a more detailed and complete description and discussion. 

On Jlme 12, 2017, the HPS issued its Recommended Decision of the Hearing 

Panel Subcommittee of the West Virginia Lawyer Disciplinary Board Findings of Fact, 

Conclusions of Law and Recommended Sanctions ("Recommended Decision"). 

The Recommended Decision noted that, especially in light of the requirement in 

Rule 3.7 of the West Virginia Rules of Disciplinary Procedure that there be "clear and 

convincing evidence" of any alleged Rules violations, the uncontested fact that 

Respondent and her client, Mr. Jackie Hall, had a consensual and long-standing sexual 

relationship that preceded the legal representation, until that sexual relationship ended in 

December of 2015, "should end the inquiry." (Recommended Decision at 20.) 

Unfortunately for Respondent, that pivotal fact did not end the inquiry, insofar as the 

ODC has been concerned. 

The Recommended Decision concluded that Respondent did not violate Rule 1.7, 

on conflicts of interest, because it was sufficient that the Respondent consulted with the 

client and obtained the client's consent for the representation, without the requirement for 



a writing, and because there is no evidence that the Respondent's representation of her 

client was materially limited by her personal interest. 

The Recommended Decision concluded that Respondent did not violate Rule 

1.80), on sexual relations with a client, because a consensual sexual relationship had 

existed for more than 10 years at the commencement of the representation. 

The Recommended Decision concluded that Respondent did not violate Rule 

8.1 (a), on knowingly making a false statement of material fact in a disciplinary matter, 

because whether Ms. Stanton, Respondent's supervisor, was aware of Respondent's 

sexual relationship with her client was not a "material fact" as to the question of whether 

that relationship was an ethics violation, and because, believing that her client had 

infonned Ms. Stanton of the relationship, Respondent did not knowingly make a false 

statement. 

The Recommended Decision concluded that Respondent did not violate Rule 

8.4(d), on conduct prejudicial to the administration of justice, because the Rules of 

Professional Conduct did not prohibit the relationship with her client, and Respondent's 

ability to effectively represent her client was not impaired. Moreover, the HPS noted that 

Respondent's good character and fitness to practice law have been clearly established in 

these proceedings. 

The Recommended Decision concluded that Respondent violated Rule 4.1, on 

truthfulness in statements to others, by denying the existence of a past or current 

relationship with her client, and Rule 8.4, on misconduct generally, by failing to inform 

her employer of the relationship and further denying the existence of the relationship and 
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engagmg m a sexual relationship with her client when she knew that such conduct 

violated her employer's prohibition against such conduct. These matters, unlike the other 

asserted violations, were not encompassed in either the Statement of Charges or the 

stipulated violations agreed to by the ODC and the Respondent. 

Regarding the violations stemming from the Respondent not being truthful to her 

supervisor about the Respondent's sexual relationship with her client, the Recommended 

Decision notes that, while such dishonesty was intentional and knowing as to her 

supervisor, Respondent ultimately took remedial measures with both her supervisor and 

the ODe. 

As for the imposition of an appropriate sanction, the Recommended Decision 

concluded that Respondent did not commit multiple violations of the Rules of 

Professional Conduct, but rather only one violation: she lied to her supervisor about the 

relationship with her client. It further concluded that there are no other aggravating 

factors. 

In contrast with the virtual absence of any aggravating factors, the HPS concluded 

that there were seven mitigating factors which should have a bearing on the sanction to 

be imposed on Respondent: 

1. Respondent has no prior disciplinary record; 

2. Respondent, licensed in 2013, had little to no experience in the practice of 

law; 

3. Respondent expressed true remorse at her disciplinary proceeding; 
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4. Respondent's supervisor, the one person most affected by the only Rules 

violation, believes that a sanction of suspension is too harsh; 

5. The disciplinary proceeding itself has made Respondent endure humiliating 

and embarrassing situations with judges and others in her small legal community, and 

such conditions are likely to follow her for years to come; 

6. Given its heavy caseload and limited staff, the public defender's office 

where Respondent works, and the public more generally, would suffer unnecessary 

hardship if a sanction of suspension was imposed; and 

7. There are no victims in this case and no one was harmed by Respondent's 

conduct. 

Concluding that a sanction that included suspension of the license to practice law 

and a probation period was too harsh, the Recommended Decision instead recommended 

that Respondent be admonished and that she be ordered to pay the costs of these 

proceedings, pursuant to Rule 3.15 of the Rules of Lawyer Disciplinary Procedure. 

It is also noteworthy that the Recommended Decision observed that the HPS was 

"troubled" by the fact that this disciplinary matter was filed by opposing counsel in 

ongoing litigation. In particular, within 24 hours of the Respondent having refused to 

grant a continuance to assist the prosecutor in the case against Mr. Hall, the investigation 

of the relationship between Respondent and Hall ensued. In the words of the HPS, it 

believes that the relationship between that investigation and the resulting ethics complaint 

"was anything but incidental." (Recommended Decision, at 3 3.) 
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B. Statement Of Facts 

Sarah R. Campbell (hereinafter "Respondent") is a lawyer and an Assistant Public 

Defender practicing in Summersville, West Virginia, which is located in Nicholas 

County, West Virginia. (Statement of Charges, ~ 1.) After passing the bar exam, 

Respondent was admitted to the West Virginia State Bar on October 24, 2013. (Answer, 

~ 1.) Complainant Samuel R. White, Esquire, filed his complaint against Respondent on 

July 30, 2015. (Statement of Charges, ~ 2.) 

Respondent was required by Circuit Judge Gary Johnson to disclose the existence 

of this complaint to her clients that were presently being prosecuted. (Transcript of Final 

Hearing before the Office of Disciplinary Counsel, held on March 2, 2017, l3:22

14:3;109:8-10) (hereinafter designated "Tr.".) Both of the two clients who received the 

required notification of the complaint against Respondent nonetheless kept Respondent as 

their lawyer. (Tr. 187:1-5.) 

Mr. White believes that Respondent has always done a good job as Assistant 

Public Defender, that she continues to do so, that she has always been professional, and 

that she does agoodjob for her clients. (Tr.10:16-18; 11:2-3; 11:18-19.) 

Complainant, the Prosecuting Attorney for Nicholas County, received information 

from Trooper Daniel White concerning a possible inappropriate relationship between 

Respondent and her client, Jackie Hall Jr. (Statement of Charges, ~ 3.) Trooper White 

was also the complaining witness in underlying criminal charges pending against Hall. 

(Tr. 15: 1 0-15.) In a written statement, Trooper White claimed to have obtained his 
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infonnation during a Home Confinement Check performed at Hall's residence. 

(Statement of Charges, ~ 7.) 

Prior to filing his complaint with the ODC, Mr. White advised Respondent's 

supervisor, Cynthia Stanton, Esquire, of the allegations. (Tr. 7:22-8:13.) 

Shortly after being advised of the allegations, Ms. Stanton contacted Respondent 

by telephone and asked her if the allegations were true. Respondent at that point denied 

the allegations. (Tr.53:15-18.) 

In a response and subsequent sworn statement in a letter dated May 2, 2016, 

Respondent denied violating the Rules of Professional Conduct. Respondent stated that 

her relationship with Jackie Hall Jr. predated her representation of him. (Statement of 

Charges, ~ 8) (Respondent's sworn statement.) The relationship began when the two 

were in junior high school and continued intermittently until 2013, when it dissipated but 

did not end. (Answer, ~ 8.) 

Hall never stopped having feelings for Respondent, and he told her so. (Tr. 

20:19-22.) The attorney-client relationship between Respondent and Hall did not begin 

until April 2014. (Statement of Charges, ~ 9.) Respondent had been an attorney for only 

about six months when she was assigned to represent Hall. (Tr.178:5-11.) 

The sexual relationship between Respondent and Hall did not begin after she 

became a licensed attorney but occurred on and off for many years. (Answer,,-r 8.) Hall 

estimates that he had intimate relations with Respondent about 40 times prior to her 

becoming his attorney. (Tr. 40: 11-15.) 
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Hall did not file this or any other complaint against Respondent, he has not alleged 

in any way that he was prejudiced as a result of his sexual relationship with Respondent, 

and he had no concerns about Respondent being his lawyer. (Answer, ~ 8) (Tr. 19: lI 

B.) Hall contacted Respondent after an abuse and neglect case had commenced and a 

criminal complaint was filed against him, and after Respondent was appointed to 

represent Hall in those matters. Hall was indicted on or about May 12,2015. (Statement 

of Charges, ~ 9) (Answer, ~ 9.) 

Respondent stated to Hall that she did not believe a conflict of interest existed, but 

she nonetheless advised Hall to indicate whether he was uncomfortable with her 

appointment as Hall's attorney. Hall indicated to Respondent that he felt that the prior 

relationship would contribute to a more zealous representation. Hall also indicated to 

Respondent that he was soon going to be financially able to hire his own personal 

counsel. (Statement of Charges, ~ 9)(Tr.132:24-133:8.) 

Respondent told Hall that it was in his best interest to speak with Respondent's 

supervising attorney, Chief Public Defender Cynthia Stanton, to make her aware of the 

Respondent's and Hall's preexisting sexual relationship. (Tr. 140:17-23.) Respondent 

told Hall that she was more than willing to accompany Hall to have the conversation with 

Ms. Stanton, but Hall stated to Respondent that he preferred to go alone to speak with 

Ms. Stanton. (Tr. 193:3-8.) 

Respondent testified that, in or about September 2014, after the resolution of the 

abuse and neglect matter but before his indictment, Hall spoke to Ms. Stanton. 

Respondent testified that in that conversation Mr. Hall made Ms. Stanton aware of the 
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previous relationship between Mr. Hall and the Respondent, and he further told Ms. 

Stanton that he still had romantic feelings toward Respondent. Respondent was 

subsequently made aware that Hall had not been honest with Respondent about his 

conversation with Ms. Stanton and that he, in fact, had not disclosed the sexual 

relationship that existed between him and Respondent. (Statement of Charges, ~ 9) 

(Answer, ~ 10) (Respondent's sworn statement.) Hall did not tell Ms. Stanton about his 

and the Respondent's previous or current sexual relationship, nor did he tell her that 

Respondent had feelings for Hall. (Tr.64:1-12.) 

Though at the time of her sworn statements Respondent believed all such 

statements by Hall to be true, she later learned from conversations with Ms. Stanton that 

Mr. Hall had not informed Ms. Stanton about his and the Respondent's long-standing 

dating history and sexual relationship. (Answer, ~ 10) (Respondent's sworn statement.) 

In a subsequent affidavit and in conversations with Respondent's attorneys, Hall 

has admitted that he had not informed Ms. Stanton of the dating history and sexual 

relationship and that he had lied to Respondent, leaving her to believe that Mr. Hall had 

fully explained their relationship to Ms. Stanton. (Answer, ~ 17) (Tr. 22:20-24.) In a 

letter dated May 2, 2016, Respondent informed the Chief Disciplinary Counsel of these 

events and also provided her with Hall's affidavit admitting his dishonesty in speaking 

with Ms. Stanton and later with the Respondent. (Answer, ~ 17.) 

On the Monday following Hall's conversation with Ms. Stanton, Ms. Stanton 

spoke with Respondent about the meeting with Hall and advised Respondent that Ms. 
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Stanton believed that a judge would not grant a motion by Respondent to withdraw from 

representation of Hall. (Tr. 66:3-7; 67:8-10; 144:8-13) (Respondent's sworn statement.) 

After Respondent's meeting with Ms. Stanton, Respondent met again with Hall 

and indicated for a second time that, if he was uncomfortable with her representation, he 

could request new counsel but that Respondent did not have a problem with moving 

forward. (Statement of Charges, 11 12.) 

The sexual relationship between Respondent and Hall resumed in or about 

October 2014. The sexual encounters occurred within the range of Hall's home 

confinement boundary. (Statement of Charges, 11 13) (Answer, 11 13) (Tr. 31:1-3.) 

Respondent occasionally sent photographs of herself to Hall via smart phone, but she did 

not appear in lingerie in any of them. She was in a tank top she often wore under her 

jacket while appearing in court, or was fully clothed in clothing suitable for court. 

(Statement of Charges, 1114) (Answer, 11 4) (Tr. 30:8-11.) 

Hall hired new counsel in his criminal matter and there was a substitution of 

counsel. (Tr. 25:10-17; 149:10-12.) Hall entered a plea agreeing to misdemeanor sexual 

assault in the third degree. He was sentenced to a term of 48 days of imprisonment to be 

served on weekends and lifetime registry as a sexual offender. (Statement of Charges, 11 

15) (Tr. 44:6-14.) Hall could have received a sentence of 30-70 years for the criminal 

charges against him. (Tr. 93:14-23.) 

While the sexual relationship between Respondent and Hall continued until after 

Hall entered a plea in the criminal case, shortly thereafter the relationship ended by 

mutual agreement. (Statement of Charges, 11 16.) 
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Respondent gave a sworn deposition, under questioning by the Office of 

Disciplinary Counsel, on April 22, 2016. On or about April 27, 2016, the Office of 

Disciplinary Counsel received a letter from Respondent's supervisor, Ms. Stanton, 

indicating that neither Hall nor Respondent had advised her of their sexual relationship. 

Ms. Stanton stated that she did not learn of the relationship until Respondent telephoned 

her the evening of April 21, 2016. (Statement of Charges, ~ 17) (Tr. 67:16-21.) Ms. 

Stanton further stated that, had either Hall or Respondent disclosed their sexual 

relationship she would have advised Respondent appropriately. (Statement of Charges, ~ 

17.) 

Respondent promptly wrote a letter to the Office of Disciplinary Counsel on May 

2, 2016, to explain that incorrect statements she had made w1der oath were entirely the 

result of false statements made to her by Mr. Hall, and that her statements made under 

oath were made in good faith and in the belief that they were accurate. (Answer, ~ 17) 

(Respondent's sworn statement.) 

By cOlllsel, Respondent obtained an affidavit from Hall admitting to the omissions 

and misrepresentations he had made to Respondent about his conversation with Ms. 

Stanton. With the approval of Ms. Stanton, that affidavit and an accompanying letter 

were sent to the State Bar. (Answer, ~ 17.) 

Ms. Stanton believes that Respondent has "grown tremendously" smce the 

complaint was filed against her and that she has done an exceptional job in performing 

her duties diligently despite the pressure of the proceedings against her. (Tr. 74:4-23; 

94: 1 0-13.) In the time since these events occurred, Respondent has earned back Ms. 
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Stanton's trust. (Tr. 104:15-16.) Not a single client has said anything to Ms. Stanton 

about the ethics charges against Respondent. (Tr.110:19-20.) 

Respondent has never been disciplined by the Lawyer Disciplinary Board. (Tr. 

127:5-7.) She loves her job, which entails a caseload of at least 300 cases, about one-third 

of which are felony cases and the rest abuse and neglect cases. (Tr. 129:20 - 130:3.) 

Kenneth Barnette, a practicing attorney who has frequently interacted with 

Respondent in her work, believes that she has done very well and has become a very 

good attorney in the last three years. (Tr. 115:12-14.) He believes she is very qualified, 

professional in her appearance and demeanor, always prepared, easy to get along with, 

respectful of the court, and that she enjoys a good reputation within the local bar. (Tr. 

117:2-9.) 

The parties reached a resolution of this matter, by the terms of which the Board 

would have recommended that Respondent receive a 60-day suspension with automatic 

reinstatement, followed by six-months' probation, and responsibility for costs associated 

with the hearing. (Tr. 11:7-8; 79:23 - 80:5; 173:5-11.) Respondent agreed to and 

accepted this resolution without coercion or duress. (Tr. 173 :20-21.) In its 

Recommended Decision, however, the HPS concluded that the sanctions of a suspension 

and probation were too harsh. 

Respondent has expressed her remorse for what has happened in this case. (Tr. 

176:7-9.) She believes that her judgment has improved over the last couple of years. (Tr. 

177:12-14.) 
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Ms. Stanton believes that the recommended sanction to which the parties agreed 

was too harsh. (Tr. 80:21-22.) She is of the opinion that the existence of the long

running relationship between Respondent and Hall is not enough to warrant taking 

someone's law license. (Tr.103:15-21.) Ms. Stanton would have recommended to her 

board that Respondent be retained in her position and that Ms. Stanton take over 

Respondent's caseload during the period of any suspension. (Tr. 81: 1-9.) Ms. Stanton 

"absolutely" believes that Respondent deserves this chance to continue in her position, 

notwithstanding the sanction. (Tr. 82: 7-8.) The relationship between Respondent and 

her boss, Ms. Stanton, has been repaired, for which Respondent is thankful. (Tr. 172: 16

20.) 

Respondent is aware of no issues with the courts or members of the bar concerning 

her credibility. (Tr. 172:21-24.) Respondent acknowledges that she should have sought 

an advisory opinion from the Office of Disciplinary Counsel about how to proceed when 

she started to represent Hall. (Tr. 172:5-8.) 

If Respondent were to be in a situation again in which she had a similar interest in 

a client, she would move to withdraw from the case. If the motion were not granted, she 

would seek an advisory opinion from the Office of Disciplinary Counsel about how to 

proceed. (Tr.191 :15-21.) 

II. SUMMARY OF ARGUMENT 

As properly found by the HPS, Respondent's only violation of the Rules of 

Professional Conduct is her initial failure to be truthful with her supervisor about her 
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sexual relationship with her client. Because the sexual relationship itself was in existence, 

and had been for over 10 years when the attorney-client relationship was formed, the 

relationship did not violate Rule 1.80). Since the sexual relationship was not in violation 

of the Rules, the other alleged Rules violations, which are derivative of the alleged 

violation of Rule 1.80), also fail. 

The stipulations agreed to by the parties in this case, as to the existence of Rules 

violations and the proper sanctions for same, were on issues of law, not facts. Because a 

stipulation does not foreclose legal questions, nor is the Court not bound to accept as 

controlling stipulations as to questions of law, the stipulations in this case do not bind the 

parties or the Supreme Court of Appeals in its review of this case. To find otherwise 

would be to require this Court to "rubber stamp" that to which the parties stipulated, 

thereby abdicating its proper function as the "final arbiter" in attorney disciplinary 

proceedings. 

A sanction of admonishment and payment of costs is sufficient and appropriate. 

With the exception of Respondent not being truthful initially to her supervisor about the 

Respondent's sexual relationship with her client, Respondent did not knowingly or 

intentionally violate any of the Rules of Professional Conduct, including the Rule on 

sexual relationships with client. There are no aggravating factors that should enhance the 

sanction to be imposed. Mitigating factors include: no prior disciplinary record; little to 

no experience in the practice of law; true remorse; Respondent's supervisor's belief that a 

sanction of suspension is too harsh; humiliation and embarrassment of Respondent; 
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hardship to the public and public defender office from any suspension; and the absence of 

victims or anyone harmed by Respondent's conduct. 

III. 	 ARGUMENT 

A. 	 Respondent's Only Rules Violation, As Found By The 
HPS, Was Initially Lying To Her Supervisor About The 
Sexual Relationship With Her Client 

In the end, the HPS properly concluded that most of the allegations of Rules 

violations by Respondent were without merit, leaving only Respondent's initial failure to 

be truthful to her supervisor about the sexual relationship with the client as a basis for 

imposing any disciplinary sanction. As the HPS noted in its discussion of an appropriate 

sanction, rather than committing multiple violations of the Rules of Professional 

Conduct, Respondent " . . . had one violation, and that was when she lied to her 

supervisor." (Recommended Decision at 28.) 

The Recommended Decision concluded that Respondent did not violate Rule 1.7, 

on conflicts of interest, because Respondent consulted with the client and obtained the 

client's consent for the representation, with no need for a writing, and because 

Respondent's representation of her client was not materially limited by her personal 

interest. 

If a concurrent conflict of interest was present, under Rule 1.7(b) Respondent 

believed she could represent Mr. Hall because Respondent believed that: she would be 

able to provide competent and diligent representation to Mr. Hall; the representation was 

not prohibited by law; the representation did not involve assertion of a claim by one 
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client against another client represented by Respondent; and Mr. Hall gave his informed 

consent to be represented by Respondent. The charge under Rule 1.7 is derivative of the 

charge under Rule 1.80). 

The Recommended Decision concluded that Respondent did not violate Rule 

1.80), on sexual relations with a client, because a consensual sexual relationship of more 

than ten years duration had existed at the commencement of the representation. Rule 

1.80) states that: 

A lawyer shall not have sexual relations with a client whom the lawyer 
personally represents during the legal representation unless a consensual 
sexual relationship existed between them at the commencement of the 
lawyer/client relationship. 

Comment 12 following Rule 1.7 expressly mentions and cites Rule 1.80), which 

states that a lawyer is not prohibited from having sexual relations with a client she 

represents when a consensual sexual relationship existed between them at the 

commencement of the lawyer/client relationship. Respondent reasonably believed she 

had such a preexisting sexual relationship with Mr. Hall when their lawyer/client 

relationship began. The potential dangers to the attorney-client relationship brought 

about by the pressures and emotional strain of a romantic or sexual relationship 

commencing after the formation of an attorney-client relationship are not present when, 

as here, the emotional and sexual connections are formed before the professional 

representation. 

Comment 23 following Rule 1.8 further states that "[s]exual relationships that 

predate the client-lawyer relationship are not prohibited." Respondent had a long-term, 
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intermittent sexual relationship with her client that predated her status as a lawyer and as 

counsel for Hall and that had dissipated but had not ended at the time of her appointment. 

Even a single sexual encounter with another person, one and one-half years before the 

events in question, constitutes a "prior sexual relationship." State v. Pancake, 170 W. Va. 

690, 296 S.E.2d 37 (1982). 

In Lawyer Disciplinary Bd. v. Hussell, 234 W. Va. 544, 767 S.E.2d 11 (2014), 

there was no attorney-client relationship between an attorney and a husband and wife at 

the time of the attorney's sexual relationship with the wife, and, therefore, the attorney's 

conduct did not violate the rule of professional conduct prohibiting sexual relations with 

a client, the rule prohibiting provision of legal advice that adversely affected the interest 

of another client, and the rule prohibiting knowing false statements. The husband fired 

the attorney from joint representation because of his concerns about the attorney's 

relationship with the wife, the attorney performed no nuther legal services for the 

husband and wife following termination, and the sexual relationship between the attorney 

and wife did not begin until approximately two months after termination of the attorney

client relationship. 

In the instant case, by contrast with Hussell, there was an existing and ongoing 

sexual relationship between Respondent and Mr. Hall when their attorney-client 

relationship began, so that the allowance of such representation in Rule 1.80) applies. 

The assertion by the ODe that there is "no dispute" that the sexual relationship had 

ceased and did not exist when the legal representation began is simply belied by the facts 
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of this case, as properly found by the HPS. The opposite of this assertion by the ODC is 

true. (Tr. 38-41: 1-6, 132:22-24, 133:1-8.) 

The HPS further concluded that Respondent did not violate Rule 8.1 (a), on 

knowingly making a false statement of material fact in a disciplinary matter, because 

whether Ms. Stanton, Respondent's supervisor, was aware of Respondent's sexual 

relationship with her client was not a "material fact" as to the question of whether that 

relationship was an ethics violation, and because, believing that her client had informed 

Ms. Stanton of the relationship, Respondent did not knowingly make a false statement. 

The Recommended Decision concluded that Respondent did not violate Rule 

8.4(d), on conduct prejudicial to the administration of justice, because the Rules of 

Professional Conduct did not prohibit the relationship with her client, and Respondent's 

ability to effectively represent her client was not impaired. Moreover, the HPS found that 

Respondent's good character and fitness to practice law have been clearly established in 

these proceedings. 

When Respondent later learned that some statements she had made previously to 

the Office of Disciplinary Counsel concerning conversations between Mr. Hall and Ms. 

Stanton were inaccurate, though at the time of the statements Respondent believed them 

to be true, with Ms. Stanton's approval Respondent promptly wrote that office to correct 

the record and any misapprehension resulting from her earlier statements. 

Notwithstanding that Respondent rectified her earlier failure to be forthright with Ms. 

Stanton, the HPS concluded that Respondent violated Rule 4.1 by denying the existence 

of a past or current relationship with her client, and Rule 8.4, by failing to inform her 
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employer of the relationship and further denying the existence of the relationship and 

engaging in a sexual relationship with her client when she knew that such conduct 

violated her employer's prohibition against such conduct. 

In its Brief, the ODC makes much of its assertion that, when Respondent made her 

April 22, 2016 sworn statement, and sent her May 2, 2016 letter to ODC, she did not 

indicate that on April 21, 2016, Respondent had called Ms. Stanton to inform her that 

Respondent had a prior sexual relationship with Mr. Hall. The ODC does not explain 

how this omission somehow makes Respondent more culpable or blameworthy, for 

purposes of subjecting her to disciplinary sanctions. It may logically be asked how 

Respondent's interests would have been served by intentionally omitting in her statements 

to the ODC an instance in which she informed her supervisor of the sexual relationship 

with a client. It is uncontested that Respondent did rectify her earlier withholding of that 

information from Ms. Stanton. The issue of the timing of that disclosure has no legal 

significance. The Recommended Decision, at 23-25, sufficiently disposes of this issue 

raised by the ODC. 

Although the HPS concluded that Respondent violated Rules on truthfulness by 

denying the existence of a past or current relationship with her client, it should be noted 

that, in Lawyer Disciplinary Bd. v. Artimez, 208 W. Va. 288, 301, n.10, 540 S.E.2d 156, 

169, n.1 0 (2000), this Court found that an attorney's initial concealment of his 

inappropriate sexual relationship with a client's wife from his law partner concerned a 

matter which did not constitute an ethical violation per se and, thus, did not violate any 

ethical rule governing dishonesty, fraud, deceit, or misrepresentation: 
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As Mr. Artimez's sexual relationship with Mrs. Crook, as inappropriate as it 
may have been, was not technically prohibited by the Rules of Professional 
Conduct, we are hard-pressed to find that his failure to be forthcoming with 
his law partner about this matter violated Rule 8.4(c). 

The same reasoning and result could apply to Respondent's initial failure to be 

forthcoming with her employment supervisor about the sexual relationship with 

Respondent's client. 

B. 	 Stipulations On Questions Of Law Between Respondent 

And ODC Do Not Relieve ODC Of Its Burden, Not Met 

Here, To Prove Rules Violations By Clear And 

Convincing Evidence 


The allegations of the formal charges against Respondent must be proved by clear 

and convincing evidence, as is expressly required by Rule 3.7 of the Rules of Lawyer 

Disciplinary Procedure, in order for there to be a recommendation for imposition of 

discipline of any lavvyer. ODC's contention that it is relieved of that burden by the 

stipulations which were agreed to in this matter before the case reached this Court, in an 

effort to resolve the case, is without merit. 

As the HPS accurately noted in its Recommended Decision, the solicitation of the 

stipulation that Respondent had violated Rules based on her sexual relationship with Mr. 

Hall was nothing more than an attempt to circumvent the exception expressly provided in 

Rule 1.8(j). (Recommended Decision at 22.) 

In addition, the HPS rightly rejected the proposition that, because Respondent and 

the ODC agreed to dispose of this matter by means of a different sanction (suspension 

followed by probation), no other sanction could be subsequently recommended by the 
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BPS or imposed by this Court. The BPS supported its position on this point by referring 

to the holding in Artimez that, since the sexual relationship between the attorney and 

client was not prohibited by the Rules of Professional Conduct, the failure to be 

forthcoming about that relationship could not violate Rule 8.4(c). 

It is significant that the stipulations agreed to by Respondent and the ODC were 

only as to matters of law, not facts. That this is so is indicated by ODC's Proposed 

Findings of Fact, Stipulated Conclusions of Law and Stipulated Recommended 

Sanctions. As the very title of that document indicates, the stipulations were to alleged 

violations of particular Rules of Professional Conduct, and to what sanction should be 

recommended. These are questions of law, not facts. A stipulation does not foreclose 

legal questions. Case v. Los Angeles Lumber Prod. Co., 308 U.S. 106, 60 S. Ct. 1, 84 1. 

Ed. 11 0 (1939). The Court is not bound to accept as controlling stipulations as to 

questions oflaw. Sanford's Estate v. Comm'r ofInternal Revenue, 308 U.S. 39, 60 S. Ct. 

51,841. Ed. 20 (1939); Ross v. Early, 746 F.3d 546,565, n.2 (4th Cir. 2014); Schoene v. 

jVfcElroy Coal Co. & Consol Energy Inc., No. 5:13-CV-95, 2016 WL 676449, at 1 

(N.D.W. Va. Feb. 18,2016). 

Thus, Matter ofStarcher, 202 W.Va. 55, 501 S.E.2d 772 (1998), upon which the 

ODC relies, is inapposite. In that case, as quoted by the ODC in its brief, stipulations of 

fact entered into by the judge in disciplinary proceedings were considered to have been 

proven, for purposes of meeting the applicable clear and convincing evidence standard of 

proof. Thus, the court invoked and applied the principle that, where facts are stipulated, 

they are deemed established as full as if determined by trier of facts. 
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A mling that stipulations as to matters of law, not facts, thereafter bind the parties 

and the Court to those stipulations would be in direct conflict with the established 

principle, included by the ODC in its brief, that in attorney disciplinary proceedings, the 

Supreme Court of Appeals is the "final arbiter," which must make the ultimate decisions 

about the imposition of sanctions for attorney misconduct. See Comm. on Legal Ethics of 

W Virginia State Bar v. Blair, 174 W. Va. 494, 327 S.E.2d 671 (1984); Lawyer 

Disciplinary Bd. v. Kohout, 238 W.Va. 668, 798 S.E.2d 192 (W. Va. 2016). 

It is equally beyond dispute that the Supreme Court of Appeals, under a de novo 

standard of review, ultimately must exercise its own independent judgment as to 

questions of law arising in attorney disciplinary cases. Comm. on Legal Ethics ofthe W 

Virginia State Bar v. McCorkle, 192 W. Va. 286, 452 S.E.2d 377 (1994); Lawyer 

Disciplinary Bd. v. Cooke, 239 W. Va. 40, 799 S.E.2d 117 (2017). The contention by the 

ODC that the parties and this Court are bound by earlier stipulations as to the existence of 

Rules violations, and as to the proper sanctions for same, would impermissibly tie the 

hands of this Court and force it to abdicate its mandated role as "final arbiter" in attorney 

disciplinary proceedings. Under well-established principles, such a result cannot be 

countenanced. 
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C. 	 Admonish'ment And Costs Are Appropriate Sanctions, 

Not Suspension Of Respondent's Law License, Followed 

By Probation And Costs 


In imposing a sanction after a finding of lawyer misconduct, the court or board 

shall consider the following factors: (1) whether the lawyer has violated a duty owed to a 

client, to the public, to the legal system, or to the profession; (2) whether the lawyer acted 

intentionally, knowingly, or negligently; (3) the amount of the actual or potential injury 

caused by the lawyer's misconduct; and (4) the existence of any aggravating or mitigating 

factors. West Virginia Rules of Lawyer Disciplinary Procedure, Rule 3.16. 

In this case, with the exception of Respondent not being truthful initially to her 

supervisor about the Respondent's sexual relationship with her client, Respondent did not 

knowingly or intentionally violate any of the Rules of Professional Conduct. Her conduct 

did not cause injury to anyone, including her client, and there are no aggravating factors 

that should enhance the sanction to be imposed. 

Mitigating factors which may be considered III determining the appropriate 

sanction to be imposed against a lawyer for violating the Rules of Professional Conduct 

include: (1) absence of a prior disciplinary record; (2) absence of a dishonest or selfish 

motive; (3) personal or emotional problems; (4) timely good-faith effort to make 

restitution or to rectify consequences of misconduct; (5) full and free disclosure to 

disciplinary board or cooperative attitude toward proceedings; (6) inexperience in the 

practice of law; (7) character or reputation; (8) physical or mental disability or 

impainnent; (9) delay in disciplinary proceedings; (10) interim rehabilitation; (11) 
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imposition of other penalties or sanctions; (12) remorse; and (13) remoteness of prior 

offenses. Lawyer Disciplinary Bd. v. Stanton, 225 W. Va. 671, 695 S.E.2d 901 (2010). 

Of the 13 mitigating factors from Stanton and other cases to be considered, all of 

them apply in favor of the Respondent in this case, except that Respondent does not have 

any physical or mental disability or impairment, there was no undue delay in the 

disciplinary proceedings, there are no other penalties or sanctions outside of these 

proceedings, and Respondent has committed no prior offenses, remote or otherwise. In 

particular, Respondent has no prior disciplinary record, she was young and inexperienced 

in the practice of law when the alleged violations occurred, her character and reputation 

are good, she was fully cooperative in these proceedings, and she has shown and 

expressed remorse for the violations. The BPS properly took these mitigating factors into 

account, as well as the supportive views of Respondent's supervisor, the humiliation and 

embarrassment that Respondent has already experienced and will continue to experience, 

and the hardship to the public and the public defender office that would ensue if 

Respondent's license is suspended. (Recommended Decision at 29.) 

Prior discipline of an attorney is a very significant aggravating factor in 

determining appropriate disciplinary action against the same attorney in a pending 

disciplinary proceeding, as it calls into question the fitness of the attorney to continue to 

practice a profession imbued with the public trust. Comm. on Legal Ethics ofW Virginia 

State Bar v. Tatterson, 177 W. Va. 356, 352 S.E.2d 107 (1986). Necessarily, then, the 

absence of any prior discipline, as in this case, is a highly significant mitigating factor. 
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Lack of experience as a lawyer is considered to be a mitigating factor in 

recognition of the fact that a youthful and inexperienced attorney may have engaged in 

misconduct as a result of inexperience rather than as a result of deliberate calculation. 

Lawyer Disciplinary Bd. v. Santa Barbara, 231 W. Va. 740, 749 S.E.2d 633 (2013). 

Sanctions primarily consisting of an admonishment and payment of costs have 

been found to be appropriate discipline for an attorney having failed to diligently pursue a 

matter for which she was retained, failure to forward documents to and to consult with 

her clients, failure to keep the clients informed about the status of their case, and failure 

to cooperate with the investigation of the ethics charges against her. State ex reI. Office 

ofDisciplinary Counsel v. Mooney, 223 W. Va. 563, 678 S.E.2d 296 (2009). See also 

Lawyer Disciplinary Bd. v. Burke, 230 W. Va. 158, 737 S.E.2d 55 (2012) (admonishment 

was warranted as sanction for attorney who failed to notify bankruptcy trustee, who 

became attorney's client after original client in medical malpractice claim filed for 

bankruptcy, of attorney's withdrawal from representation in medical malpractice claim or 

of subsequent settlement of medical malpractice claim); Lawyer Disciplinary Bd. v. 

Veneri, 206 W. Va. 384,524 S.E.2d 900 (1999) (supervising attorney's failure to inform 

family law master or opposing counsel that proposed Qualified Domestic Relations Order 

had been altered by another attorney while in supervising attorney's office warranted 

admonishment). 

If admonishment and payment of costs was an appropriate sanction in Mooney, 

where the attorney's conduct was more serious and was detrimental to the client's 

interests and to the disciplinary process itself, then certainly those same sanctions, and 
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none of greater severity, are commensurate with Respondent's actions or omissions in this 

case. 

In another case involving a sexual relationship, an attorney's agreement to pay a 

client money in exchange for the client's agreement to release the attorney from all civil 

and professional liability resulting from his sexual relationship with the client's wife 

warranted only that the attorney be publicly reprimanded and charged with the costs of 

the disciplinary proceeding, though the conduct was prejudicial to the administration of 

justice; mitigating factors included the fact that the attorney's sexual relationship did not 

constitute a clear violation of the existing disciplinary rule, the client sustained minimal 

financial loss, and the attorney fully cooperated with the investigation of the charges, 

repeatedly demonstrated remorse, and had no prior instances of professional misconduct. 

Lawyer Disciplinary Bd. v. Artimez, 208 W. Va. 288, 540 S.E.2d 156 (2000). Here, 

Respondent's client sustained no loss, financial or otherwise, but instead a favorable 

outcome in his criminal case. Respondent fully cooperated with the investigation of the 

charges, repeatedly showed remorse, and had no prior instances of professional 

misconduct. 

As noted by the HPS, in another case in which a lawyer violated seven Rules of 

Professional Conduct, and one of the violations involved an attempt to begin a sexual 

relationship with an incarcerated client, the lawyer received only a reprimand and several 

other less significant sanctions. Lawyer Disciplinary Bd. v. Chittum, 225 W. Va. 83, 689 

S.E.2d 811 (2010). 
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A public reprimand and 12 additional hours of continuing legal education ("CLE") 

in the area of ethics, rather than a 30-day suspension and supervision for one year, was 

warranted as discipline for an attorney who violated the Rules of Professional Conduct by 

unilaterally altering a suggestion obtained from a circuit court following a default 

judgment; a suspension would likely be more detrimental to the attorney's clients than 

punitive to the attorney, the attorney's conduct did not represent a pattern of conduct, 

there was but a single count in the charges against the attorney, and the attorney had 

never before been subject to attorney discipline. Lawyer Disciplinary Bd. v. Losch,219 

w. Va. 316, 633 S.E.2d 261 (2006). Similarly, as noted by the BPS, in the instant case, a 

suspension is likely to be more detrimental to Respondent's many clients and to the 

operation of the small and overburdened public defender's office in which she works than 

punitive to Respondent. Respondent's conduct was not part of a pattern of misconduct, 

and she has never before been subject to attorney discipline. 

In short, the eminently reasonable basis for a limited and proportionate sanction in 

this case, rather than the suspension and probation sought by the ODC, is well summed 

up by these conclusions of the BPS: 

It is clear that Respondent was well aware of Rule 8.4(g) and Rule 1.80) 
and honestly and understandably believed that her conduct was exempted 
by the Rule. Such an interpretation was reasonable and rational. We believe 
she read the Rules accurately and correctly and, insofar as her dealings with 
her client were concerned, acted ethically and responsibly. The same cannot 
be said with respect to her dealings with her supervisor but, given the 
circumstances attendant to when she lied to her supervisor and the 
representations made by her supervisor and others, [we] believe that her 
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transgressions in this regard, for the most part, are better dealt with by her 
supervisor and her employer, working with Respondent. 

(Recommended Decision at 32.) 

IV. CONCLUSION 

Based on the foregoing, this Court should affirm and adopt the Recommended 

Decision of the Hearing Panel Subcommittee of the Lawyer Disciplinary Board, in its 

entirety. 
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