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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 16-1007 


DAVID BALLARD, WARDEN, 

MT. OLIVE CORRECTIONAL COMPLEX, 


Respondent Below, Petitioner, 

vs. 

PHILLIP AWARD, 

Petitioner Below, Respondent. 

RESPONDENT'S BRIEF 

Comes now the Respondent, Phillip A. Ward, by and through counsel, Connor D. 

Robertson, and requests this Honorable Court to affirm the decision of the Cabell County Circuit 

Court granting Respondent a New Trial by way of Final Order Granting Petition for Habeas 

Corpus. In support thereof, Respondent states as follows: 

ASSIGNMENTS OF ERROR 

I. 	 RESPONDENT'S CLAIMS ARE NOT BARRED BY RES JUDICATA. 

a. 	 The mandate issued in Zain III expressly afforded Respondent the right to 
bring his renewed request for Habeas Corpus relief. 

b. 	 Petitioner waived its right to claim res judicata by failing to assert it as an 
affirmative defense in its Response in Opposition to Petitioner's Petition for 
Writ of Habeas Corpus. 

II. 	 THE CIRCUIT COURT'S FACTUAL FINDINGS ARE SUPPORTED BY THE 
RECORD AND NOT CLEARLY ERRONEOUS. 

a. 	 The Circuit Court never held the DNA exonerated Respondent because that is 
not the standard, the standard is one of falsity. 
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b. 	 The Circuit Court never held that Fred Zain conducted the serology testing, it 
simply commented on the contradictory nature of the testimony. 

c. 	 The Circuit Court never held that a third person's DNA on the money was 
exculpatory, it recognized the DNA evidence contradicted the serology 
evidence. 

III. 	 THE CIRCUIT COURT'S NEWLY DISCOVERED EVIDENCE FINDING 
WAS ACCURATE IN ALL RESPECTS. 

a. 	 The Circuit Court conducted the proper newly discovered evidence analysis. 

b. 	 The evidence was in fact new because it was discovered after trial. 

c. 	 The standard isn't whether there was more than sufficient evidence to convict, 
it is whether the newly discovered evidence ought to produce a different result 
at trial. 

i. 	 Respondent was not the last one seen with Ms. Carter. 

ii. 	Newly discovered forensic evidence points the finger to a third party. 

iii. There is no direct forensic evidence tying Respondent to the murder. 

iv. Mercy versus no mercy is a different result. 

STATEMENT OF THE CASE 

This Court outlined the facts and trial testimony of this case before in State v. Ward, 188 

W.Va. 380 (1991). Because Respondent's arguments herein do not challenge the facts as found in 

the Court's prior opinion, Respondent has reproduced them below. However, as relevant to the 

arguments below, Respondent has added facts supported by the Circuit Court's October 15,2015, 

Habeas Corpus hearing as they directly relate to these proceedings. Finally, Respondent recognizes 

Petitioner repeatedly references Respondent's prior Habeas Corpus proceedings, but asserts they 

are irrelevant because of this Court's opinion in In re Renewed Investigation ojState Police Crime 

Lab., Serology, Div., 219 W.Va. 408 (2006) (hereinafter "Zain II!"). 

A. 	 Statement of Facts as Found in State v. Ward, 188 W.Va. 380 (1991). 
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• 

On May 3, 1987, the victim, Carol Carter, was last seen alive at her place ofemployment, 

a Wendy's restaurant in Huntington, West Virginia, where she was the night manager. According 

to the testimony of Craig Sigler who was also an employee at Wendy's, he got off work around 

8:00 p.m. on May 3. He later returned to the restaurant around 11 :30 p.m. to see when the 

defendant, who was also an employee at Wendy's was getting off from work. At this time, the 

defendant left Wendy's with Sigler to go to Tradewell Supermarket so that Sigler could meet a girl. 

They returned to the restaurant approximately ten minutes later. The victim remained at Wendy'S 

to finish some paper work. 

Sigler testified that when he and the defendant returned to the restaurant, the victim let them 

back inside. Once inside, both Sigler and the defendant made some phone calls from the phone in 

the restaurant kitchen. The phone calls, according to Sigler, were placed at around 12:15 a.m. The 

two men then proceeded with the victim into the restaurant dining area where they proceeded to 

engage in conversation. 

The threesome decided to leave the restaurant, and according to Sigler, they got as far as the 

parking lot when the victim went back inside the restaurant. Sigler testified that he got into his car 

and drove away. Sigler also testified that the appellant was by his car preparing to get in when he 

drove away. While Sigler was uncertain as to what time he left the restaurant, he did testify that 

he arrived at his home around 12:37 a.m. The witness stated that it takes approximately five or six 

minutes to drive from Wendy's to his home. 

On May 4, 1987, the store manager, Danny O'Brien, arrived at Wendy's before 5:45 a.m. He 

testified that upon his arrival, he saw the victim's car still on the parking lot. Upon closer 

inspection, O'Brien also noticed the victim's keys and contact lens case lying on the sidewalk just 

outside the restaurant's unlocked front entrance. O'Brien then notified the Cabell County Sheriff's 
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Department. When a deputy arrived at the scene, both he and O'Brien went into the store following 

a path of blood which led to the kitchen. The two men also went into the office area where, 

according to O'Brien's testimony, approximately $1,348.09 was missing. 

Shortly thereafter, other deputies who had arrived at the scene discovered Carter's partially 

clad body behind an adjacent furniture store. The medical examiner, Dr. Irvin M. Sopher, testified 

that the cause of the victim's death was multiple blows to the head resulting from a cinderblock 

which was found near the crime scene. Dr. Sopher also testified that the victim's death occurred 

between midnight and 2:00 a.m. on May 4, 1987. 

Further evidence offered at trial revealed that the defendant was an inmate at the Huntington 

Work Release Center (hereinafter referred to as HWRC), and had worked at Wendy's for about a 

year. In September 1986, the Department ofCorrections had authorized him to live at his mother's 

home in Huntington, subject to reporting and curfew restrictions. According to the testimony of 

Andrea Hefner, the defendant's girlfriend, both she and the defendant moved out of the defendant's 

mother's home in late February 1987, without notifying the HWRC. However, at the time of 

Carter's death, Hefher testified that the two were again staying at the defendant's mother's home, 

because electric service had been disconnected at their apartment on May 1, 1987, due to 

nonpayment of the electric bill. 

No one was able to testify as to what time the defendant arrived back at his mother's home 

after he got off from work on May 4, 1987. Although Hefner did testifY that while she went to 

sleep around 11 :30 p.m. the previous night and did not know when the defendant arrived at home, 

she did see his car parked out in front of the house when she looked out the window sometime 

between 2:00 a.m. and 3:00 a.m. in the morning. She indicated that she did not see the defendant 

until 9:00 a.m. when he awakened her and told her that he had just returned home after having 
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earlier that morning been called back to work. 

The evidence revealed that prior to May 4, 1987, the defendant and his girlfriend had no 

money, yet on that day not only did the defendant's girlfriend have $200.67 to pay the overdue 

electric bill, but also the defendant had $271.00 with which to purchase and have installed a new 

car stereo at the Pied Piper in Huntington. Further, the police obtained Appalachian Power 

Company's night cash deposit and examined the currency therein only to discover a bloodstained 

$20.00 bill. The evidence at trial revealed that the bloodstains discovered on the bill had the same 

characteristics as the victim's blood. The state's expert in serology testified that the victim's ABO 

blood type and blood characteristics were consistent with a bloodstain found on a five-dollar bill 

retrieved from the defendant's wallet upon his arrest and with a bloodstain on a one-dollar bill 

which was in a knapsack found in the defendant's neighbor'S water-filled trash barrel. There were 

no bloodstains found on the Pied Piper money. Moreover, the expert testified that only .09 percent 

of West Virginia's general population had the same blood characteristics as the victim. 

Finally, the state offered evidence of the defendant's flight. At approximately 6:40 a.m. on 

the morning of May 4, HWRC Deputy Administrator Karen Spoor saw the defendant at a gas 

station in Huntington. She testified that she questioned the defendant as to why he was not at home. 

The defendant told Spoor that he had been called back to work. Spoor's testimony indicated that 

she told the defendant that she had noticed crime scene tape and police cars at Wendy's. She then 

directed the defendant to contact the HWRC as soon as he finished at work. The defendant, 

however, did not contact the HWRC until about 3:55 p.m. Spoor testified that she took his phone 

call and kept him on the line while Administrator Linda Hawkins went to his mother's home, where 

the defendant was located when he called. 

Hawkins testified that upon her arrival, she spoke with the defendant for a short while about 
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his failure to obey Spoor's instructions. During a break in their conversation, she testified that the 

defendant excused himself to go upstairs to the bathroom. After a few minutes, she learned that he 

had fled the house on foot through a second story window. Spoor testified that corrections officials 

then began to search for the defendant and apprehended him approximately fifteen to twenty 

minutes later walking briskfully approximately two blocks from his mother's home. When 

Hawkins asked the defendant why he had fled, he replied "I was afraid." 

The defendant did not testify at trial; however, his defense centered upon his denial in 

committing the crime. At the conclusion of presentation of all the evidence in the case, the jury, 

after deliberation, found the defendant guilty of one count of murder in the first degree and one 

count of aggravated robbery. 

B. Respondent's Habeas Corpus Proceedings in lO-C-326. 

On April 22, 2010, Respondent filed the Habeas Corpus Petition at issue in this appeal. 

(App. Vol. I, pg. 357-66). Respondent's Petition was filed pursuantto this Court's Zain III opinion. 

Respondent made two prior attempts at Habeas relief pursuant to Zain III, but the Circuit Court, 

by a different judge, summarily denied relief without acknowledgement ofsyllabus point 6 ofZain 

III mandating a full onmibus hearing regardless of prior adjudications. Nevertheless, after 

recognizing Respondent was entitled to a full omnibus hearing and a comprehensive final order 

deciding the issues, the Circuit Court appointed undersigned counsel to represent the Respondent. 

Thereafter, Respondent filed his Amended Petition for Habeas Corpus Relief and Memorandum 

in Support. (Id. at 367-92). 

Pursuant to Zain III, Respondent argued he was entitled to a new trial because subsequent 

DNA testing of the serology evidence used against him at trial revealed the serology evidence was 

false and qualified as newly discovered evidence. It was determined in a prior Habeas Corpus 
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hearing that West Virginia State Police Sergeant Ted Smith and/or Trooper Brent Myers were 

responsible for testing some of the serology evidence presented by Fred Zain at trial. The three 

specific matters ofconcern were a twenty-dollar bill ($20.00), a five-dollar bill ($5.00) and a one

dollar bill ($1.00). All of these bill were highly incriminating against the Respondent because they 

were all connected to Respondent or found in Respondent's possession and all allegedly possessed 

the blood characteristics of only Carol Carter, the murder victim. The DNA evidence determined 

both the serology evidence and testimony at trial to be false. Therefore, because these items were 

tested and the lab reports were introduced at trial, Respondent is entitled to challenge his conviction 

pursuant to Zain IlL 

As to the twenty-dollar bill ($20.00), subsequent DNA testing revealed that Ms. Carter's 

DNA profile was either nonexistent, or so minimal that it failed to meet interpretational standards. 

DNA also revealed the presence of a third party contributor to the stain on the bill. This was 

contrary to Fred Zain' s testimony at trial which placed only Ms. Carter's blood on the bill. The 

five-dollar bill ($5.00) was unable to be DNA tested. DNA testing of the one-dollar bill ($1.00) 

also revealed the presence of a third-party contributor. However, the one-dollar bill ($1.00) was 

not tested by Sergeant Smith or Trooper Myers and is automatically invalid under the Zain I 

opinion. 

In Sergeant Smith's own words, the conclusion at the Habeas Corpus hearing was the 

"additional information in this analysis (] may warrant the Court's attention." (App. Vol. VIII, pg. 

58). "[I]t says to me that the original stains may have been more complicated than our original 

testing suggested, which was common practice when we were doing the conventional work and 

the DNA work." (Id.) "Yes, I am not disputing that. They Dury] didn't hear that it was a 

complicated stain." (Jd. at 60.) "No, they Dury] didn't hear anything in regard to that [the presence 
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of a third party]. (/d at 61). Finally, when asked if he thought Mr. Zain authored his reports 

incorrectly, he answered: "Well, that is a tricky question. The way you are asking that question is 

a bit tricky, because in on instance I think the work that I did and that Brent did was fairly reported 

but there was more reported there than theoretically we can account for. So in one instance, yes, I 

think my work was fairly reported. But at the same time there is also there is stuff there that we 

haven't been able to factually support." (/d at 85-86). 

Based on pleadings, evidence and testimony introduced at the hearing, the Circuit Court 

took the matter under advisement and on September 29, 2016 entered a Final Order Granting 

Respondent's Petition for Habeas Corpus. (App. Vol. I, pg. 436-53). This appeal followed. 

The decision by the Circuit Court is well supported based upon the pleadings, evidence and 

testimony incorporated into the record. It is a decision respecting Respondent's right to fair trial 

without the charismatic and fraudulent influence of Fred Zaino It is a decision recognizing the 

Respondent is entitled to have his case judged on a true representations of the blood evidence. It 

is a decision that recognizes the difference between life without mercy and one with mercy. It is a 

decision that is fundamentally fair and should be affirmed by this Court. 

SUMMARY OF ARGUMENT 

I. RESPONDENT'S CLAIMS ARE NOT BARRED BY RES JUDICATA. 

Petitioner's assertion Respondent's claim is barred by the doctrine ofRes Judicata is wrong 

for two reasons: 1) In re Renewed Investigation ofS/ate Police, 219 W.Va. 408 (2006) expressly 

afforded Respondent the right to bring his renewed request for reliefby holding that "[a] prisoner 

who was convicted between 1979 and 1999 and against whom a West Virginia State Police Crime 

Laboratory serologist, other than Fred Zain, offered evidence may bring a petition for a writ of 

habeas corpus based on the serology evidence despite the fact that the prisoner brought a prior 
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habeas corpus challenge to the same serology evidence, and the challenge wasfinally adjudicated. 

(Emphasis added), and 2) Petitioner waived its right to assert Res Judicata in this appeal as it is an 

affirmative defense which must be raised or waived in the Court below. 

II. 	 THE CIRCUIT COURT'S FACTUAL FINDINGS ARE SUPPORTED BY THE 
RECORD AND NOT CLEARLY ERRONEOUS. 

The Circuit Court did not error in finding the DNA evidence exonerated the Respondent, 

because a careful review of the record reveals the Circuit Court never made such a finding. The 

Petitioner throughout his brief misstates the findings made by the Circuit Court and substitutes an 

exoneration standard for one of falsity. The Circuit Court's finding that the serology evidence 

presented at trial regarding the twenty-dollar bill ($20.00) was false is well supported by the DNA 

evidence eliminating Ms. Carter as a possibility to the stain and finding a third-party contributor. 

Likewise, the Circuit Court properly found the one-dollar bill was excluded as a matter of law 

because Sergeant Smith nor Trooper Myer's performed the serology testing. Finally, the Circuit 

Court made no opinion regarding the five-dollar bill ($5.00). 

The Circuit Circuit did not make findings that Fred Zain tested the money as Petitioner 

suggests. The Circuit Court did discuss its hesitancy in believing that Sergeant Smith tested the 

twenty-dollar bill ($20.00) based on the contradicting nature of the trial testimony that Fred Zain 

tested the money and the Habeas testimony that Sergeant Smith tested the money. Nevertheless, 

the Circuit Court's Order clearly reflects it was the falsity of the evidence which led to the ruling 

of a new trial, not who tested it. 

Finally, the Circuit Court never definitively stated the presence of third party DNA on the 

money was exculpatory, although it easily could have. The Petitioner's real argument is against 

subsequent testing with DNA because, as Petitioner states, it would open the door for new trials. 

Petitioner's argument fails to contemplate the West Virginia Legislature has set forth, in W.Va. 
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Code §15-2B-I et seq., an entire statutory scheme to allow individuals like Respondent to show 

Circuit Court's that DNA contradicts the results ofprior forensic testing. This argument also goes 

against the testimony of Sergeant Smith who agreed that because DNA testing provides much 

more discriminating information, it tends to exonerate people. (ld. at 90). 

III. 	 THE CIRCUIT COURT'S NEWLY DISCOVERED EVIDENCE FINDING 
WAS ACCURATE IN ALL RESPECTS. 

Petitioner wrongly concludes the Circuit Court failed to conduct the proper analysis of 

addressing the newly discovered evidence as required by the five (5) Frazier factors. Again, 

Petitioner's real argument challenges what the Circuit Court held, not that the Circuit Court failed 

to conduct the proper analysis. It is clear throughout the Circuit Court's Order that it walked 

through and analyzed each of the five (5) factors. For that matter, Petitioner concedes that factors 

two (2) and five (5) were met. As to the first factor, the Circuit Court made a clear finding the 

evidence was discovered after the Respondent's trial. The third factor was fully discussed by the 

Circuit Court when it stated the evidence wasn't cumulative because there was no other forensic 

evidence submitted other than the serology evidence. Finally, with regard to the fourth factor, the 

Circuit Court compared the serology testimony given at trial, and the inferences thereof, with the 

subsequent DNA evidence and outlined how Respondent's trial would have been different. 

Petitioner states the DNA results aren't newly discovered because they are old. Being old 

isn't the standard for newly discovered evidence, the five (5) Frazier factors is the legal standard 

for whether evidence is considered newly discovered. Nonetheless, Respondent takes Petitioner's 

argument as challenging the first factor stating that evidence "must appear to have been discovered 

since the trial, and from the affidavit of the new witness, what such evidence will be, or its absence 

satisfactorily explained." Again as stated above, the only requirement as to this factor is that the 

DNA evidence was not discovered at the time of trial. It is obvious the Circuit Court understood 
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that DNA evidence was not being used at the time of trial so it would have been impossible for it 

to exist. 

Finally, Petitioner continues to assert that Respondent would have been convicted even 

without the serology evidence. However, this is not and never has been the standard. The standard 

is whether the newly discovered evidence would be such that a different result would have 

occurred. The difference in these standards is that the former standard simply eliminates the false 

evidence, but the latter standard accounts for how the newly discovered evidence, in this case the 

subsequent DNA, would have affected the outcome ofthe case. The Circuit Court rightfully found 

the DNA evidence in this case would have produced a different result. The DNA evidence 

eliminates the incriminating effect of the money evidence because it shows Ms. Carter's DNA 

wasn't on the admissible money. The DNA evidence also contradicts the theory that Respondent 

was the actual murderer and establishes a third party suspect. A proposition we know is possible 

by a corroborating witness placing a white male as the last known individual in the Wendy's store 

before Ms. Carter's murder. A proposition we know is possible based on the fifty-dollar bill 

showing a third party which wasn't introduced at trial. 

STATEMENT REGARDING ORAL ARGUMENT 

Respondent agrees Rule 19 Oral Argument is necessary in this case because Petitioner is 

claiming an unsustainable exercise of discretion by the Circuit Court regarding the application of 

settled law. 

ARGUMENT 

I. RESPONDENT'S CLAIMS ARE NOT BARRED BY RES JUDICATA. 
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Petitioner's assertion Respondent's claim is barred by the doctrine ofRes Judicata is wrong 

for two reasons: 1) Zain III expressly afforded Respondent the right to bring his renewed request 

for relief by holding that "[ a] prisoner who was convicted between 1979 and 1999 and against 

whom a West Virginia State Police Crime Laboratory serologist, other than Fred Zain, offered 

evidence may bring a petition for a writ of habeas corpus based on the serology evidence despite 

the fact that the prisoner brought a prior habeas corpus challenge to the same serology evidence, 

and the challenge was finally adjudicated (Emphasis added), and 2) Petitioner waived its right to 

assert Res Judicata in this appeal as it is an affirmative defense which must be raised or waived in 

the Court below. 

a. 	 The mandate issued in Zain III expressly afforded Respondent the right to bring his 
renewed request for Habeas Corpus relief. 

Respondent's habeas claims are not barred by res judicata. This Court, in issuing the Zain 

III opinion, expressly afforded Respondent the right to re-litigate serology evidence used against 

him "despite the fact that [Respondent] brought a prior habeas corpus challenge to the same 

serology evidence, and the challenge was finally adjudicated." SyI. pt. 6, In re Renewed 

Investigation ofState Police, 219 W.Va. 408 (2006). Petitioner's resjudicata argument completely 

ignores the Zain III holding which makes Petitioner's repeated references to Respondent's prior 

habeas petitions irrelevant. In reaching its decision in Zain III, this Court clearly contemplated 

there would be prior adjudicated arguments on serology evidence, but because it was discovered 

that others within the State Police's Crime Lab may have contributed to the false reporting, the 

Court expressly waived any res judicata application to a subsequent challenge. 

Respondent does not dispute he previously challenged the serology evidence used against 

him. Admittedly, the subject of his consolidated habeas petitions (92-C-41, 92-C-2815, and 93-C

2557) focused around the serology and subsequent DNA testing of the money containing blood 

15 




evidence on it. Likewise, Respondent acknowledges the Circuit Court denied his habeas relief by 

order after an omnibus hearing. However, it is the focus of the previous Order, in two respects, 

that revives Respondent's request pursuant to Zain III. First, the Circuit Court held that Sergeant 

Ted Smith and State Trooper Brent Myers conducted the serology testing, not Fred Zaino Second, 

and perhaps as important, even though the Circuit Court found there was sufficient evidence to 

convict Respondent without Mr. Zain's testimony, it was apparent the Circuit Court failed to 

conduct the last prong of the required analysis which was to consider if Mr. Zain's testimony had 

any material effect on the jury. 

At the time of its holding, June 13, 1996, Sergeant Ted Smith's and Trooper Brent Myers' 

work had yet to be discredited. Therefore, the Circuit Court had a good faith basis for its 

determination the serology testing was accurate. I However, after the Zain III investigation it was 

apparent there was validity to the accusations against Sergeant Smith and Trooper Myers. 

Recognizing the possibility that fabricated evidence could have been used to convict prisoners 

under the guise ofSergeant Smith and Trooper Myers good reputation, as was done to Respondent, 

this Court afforded those "convicted between 1979 and 1999 and against whom a West Virginia 

State Police Crime Laboratory serologist, other than Fred Zain, offered evidence [to] bring a 

petition for a writ of habeas corpus based on the serology evidence." Syl. Pt. 6, Zain III. 

Petitioner, by way of recitation to typical habeas rules, attempts to convince this Court that 

Respondent somehow tricked the Circuit Court into forgetting application of res judicata. The 

accusation should be sanctionable considering the Circuit Court below went out of its way to 

1 In its June 13, 1996 Order, the Circuit Court recognized that Troopers Smith and Myers performed "all or virtually 
all of the serology testing" and that Fred Zain simply testified as to the results at trial. (Appendix at 166-8). Allowing 
a surrogate witness to testity as to the testing results of another violates of the Confrontation Clause as held by this 
Court in State a/West Virginia v. Frazier, 229 W.Va. 724; 735 S.E.2d 727 (2012), Melendez-Diaz v. Massachusetts, 
557 U.S. 305, (2009), and Crawford v. Washington, 541 U.S. 36 (2004). Although not generally held retroactive, it 
was nonetheless unconstitutional and highlights yet another injustice of Respondent's trial. 
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recognize that habeas petitioners typically only get one attempt at relief and then explained why 

this Respondent was entitled to relief pursuant to Zain Ill. (App. Vol. I, 436-453, Para. 

B(1)(2)(3)(4)(5)(6), D(1)(2)(3)(4)(5)(6)(7)(8)(9)(10).) In properly recognizing that Zain III 

controlled the issue, that a new hearing on the serology evidence was to be held, and that the 

serology evidence was to be reviewed with painstaking scrutiny, it can hardly be said the Circuit 

Court below was tricked by a "con-artist." Rather, the Circuit Court's order properly followed the 

scriptures of Zain 111 and properly realized any record from a prior habeas proceeding was not 

relevant. 

Petitioner's res judicata argument is contradictory on its face. On the one hand it argues 

res judicata should apply because of prior habeas petitions. On the other hand, it recognizes that 

Respondent had a right to a subsequent Zain Ill. ("In his 06-C-491 habeas petition, Respondent 

raised, for the first time, his right to a new habeas pursuant to Zain III.") (Emphasis added). (pet. 

Br. Pg. 30.) Even then, Petitioner argues that because prior Circuit Courts summarily denied his 

Zain 111 petitions (06-C-491 & 08-C-999), Respondent should have been barred from bringing the 

petition at issue. This argument fails because it is obvious the prior Circuit Court, by failing to 

provide Respondent with a full hearing, failed to comply with syllabus point 4 of Zain 1/1 

Finally, Petitioner asks this Court to ignore the record developed pursuant to the October 

30, 2015, Zain III hearing and the stipulated evidence introduced therein. Instead, the Petitioner 

would have the Court look to the records and findings of prior habeas hearings. It does so on the 

premise that it will also find there was sufficient evidence of guilt even without the tainted blood 

evidence. This argument also fails.2 Why would this Court afford Respondent, and others like him, 

2 The argument that this Court should look to other records is wrong for the reason stated above, but is also wrong 
because whether or not there was sufficient evidence to convict the Respondent without the blood evidence is not, and 
never has been, the standard in Zain cases. 
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an opportunity to re-challenge the same serology evidence at a hearing where the evidence and 

testimony is to be reviewed with painstaking scrutiny, all to then completely ignore the findings 

made as a result of that hearing and look to the past. The Circuit Court in this matter understood 

Zain III required it to made findings on the testimony and evidence before it and not look to the 

past. This Court, pursuant to its standard of review, is to pass judgment on the Circuit Court Order 

entered thereon and not some other order. 

Therefore, pursuant to Zain III, Respondent's Petition for Writ of Habeas Corpus is not 

barred by the doctrine of res judicata. 

b. 	 Petitioner waived its right to claim res judicata by failing to assert it as an affirmative 
defense in its Response in Opposition to Petitioner's Petition for Writ of Habeas 
Corpus. 

Petitioner had ample opportunity to raise its res judicata defense to the Circuit Court by 

way of affirmative defense or summary judgment. It failed to do so in either respect most likely 

because Petitioner's Circuit Court counsel, the prosecuting attorney's office, recognized 

Respondent had a right to pursue relief pursuant to Zain III Nevertheless, it is the Petitioner who 

should be barred from res judicata relief. 

Respondent filed his Amended Petition for Writ of Habeas Corpus pursuant, in part, to 

West Virginia Code §53-4A-l et seq. As such, the Rules Governing Post-Conviction Habeas 

Corpus Proceedings govern the procedure of the the parties. See Rule 1 of the Rules Governing 

Post-Conviction Habeas Corpus Proceedings. Pursuant to Rule 10 of the Rules Governing Post-

Conviction Habeas Corpus Proceedings, "[t]he West Virginia Rules of Civil Procedure, to the 

extent they are not inconsistent with these rules, may be applied, when appropriate to petitions 

filed in West Virginia Circuit Courts under these rules." Id The application of the West Virginia 

Rules of Civil Procedure to habeas proceedings is evidenced by Rule 5 of the Rules Governing 
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Post-Conviction Habeas Corpus Proceedings regarding Answers to Habeas Petitions. ("The 

answer may be consolidated with other pleadings, such as a motion under Rule 12(b)(6) or Rule 

56 of the West Virginia Rules of Civil Procedure.) Accordingly, and because there is nothing 

inconsistent about doing so, the Rules of Civil Procedure are applicable to both Respondent and 

Petitioner. 

According to Rule 8(c) of the West Virginia Rules of Civil Procedure, the res judicata 

defense qualifies as an affirmative defense which must be raised by way of an Answer to a 

Pleading. In this case, Petitioner's Answer to Respondent's Petition for Writ of Habeas Corpus. 

Rule 8( c) states "In a pleading to a preceding pleading, a party shall set forth affirmatively ... res 

judicata ... and any other matter constituting an avoidance or affirmative defense. A simple review 

ofPetitioner's Response in Opposition to Respondent's Petition for Writ of Habeas Corpus shows 

that res judicata was not raised as an affirmative defense. Likewise, Petitioner did not ever 

challenge or request summary judgment arguing res judicata applied. Therefore, this Court should 

not entertain Petitioner's argument. Especially in light of the Zain III discussion above. 

n. 	 THE CIRCUIT COURT FACTUAL FINDINGS ARE SUPPORTED BY THE 
RECORD. 

Petitioner's claim.the Circuit Court made clearly erroneous factual findings is premised on 

its refusal to accept the record as developed in IO-C-326 (the habeas at issue) and its insistence 

this Court look to the past. It also bases its clearly erroneous argument on its mistaken application 

ofthe wrong standards handed down throughout the Zain cases. For example, Petitioner first states 

the Circuit Court made clearly erroneous factual findings that the DNA evidence exonerated the 

Respondent. The Circuit Court made no such finding that the DNA exonerated the Respondent. 

Exoneration is not the standard to be applied pursuant to Zain III Finally, Petitioner's arguments 

are based on its confusion of this issues. 
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a. 	 The Circuit Court never held the DNA exonerated Respondent because that is not the 
standard, the standard is one of falsity. 

The Circuit Court did not err in finding the DNA evidence exonerated the Respondent 

because the Circuit Court made no such finding at all. The Circuit Court's "Conclusions of Law" 

begin on page 447 of Volume I of the Appendix and end on page 453 and nowhere in the Circuit 

Court's Order does it mention that the DNA exonerated the Respondent. The Court wouldn't have 

made such a finding because exoneration is not the standard pursuant to Zain III Tellingly, 

Petitioner cannot cite to anything other than a prior habeas ruling for support ofhis argument. The 

problem lies with Petitioner's misapplication of the Zain III standard. It mistaking applies an 

exoneration standard rather than the standard set forth in syllabus point 4, which is on of truth or 

falsity and whether the newly discovered DNA evidence ought to produce a different result. 

The Circuit Court's findings regarding all seven pieces of forensic evidence are supported 

by the record. In paragraph 12 ofthe Circuit Court's "Conclusions ofLaw", (App. Vol. I, pg. 449), 

the Circuit Court properly identifies all seven pieces offorensic evidence that were offered against 

Respondent at trial: 1) Carol Carter's Blood Sample, 2) Phillip Ward's Blood Sample, 3) 

Cinderblock Scrapings, 4) Safe Lock Scrapings, 5) $20.00 Bill, 6) $1.00 Bill, and 7) $5.00 Bill. 

The Court then properly finds that four of the seven pieces, Carol Carter's blood, Respondent's 

blood, the cinderblock scrapings and the safe lock scrapings, are not incriminating to the 

Respondent. (App. Vol. I, pg. 449, para. 13 & 14). This is a reasonable finding as Carol Carter and 

Respondent's blood samples are simply reference samples for testing and comparison. The 

cinderblock and safe lock scrapings revealed only the presence of Carol Carter's blood which is 

not incriminating to Respondent. This is to be presumed. No one is disputing that Carol Carter was 

brutally murdered by the cinderblock and that her blood was on the safe lock. The presence of her 

blood on those items, however, is not incriminating to Respondent as they would be if his blood 
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was found on those items. After eliminating the non-incriminating evidence, the Circuit Court then 

narrows in on the twenty-dollar bill ($20.00), the one-dollar bill ($1.00), and the five-dollar bill 

($5.00) bill. Because these items were found in Respondent's possession, if Carol Carter's blood 

is on them, they would be highly incriminating. 

Starting first with the twenty-dollar bill ($20.00) which was found in the power company's 

nightly cash deposits along with $16,000.00 worth of other money. The Circuit Court properly 

found two issues indicating both the testimony as to who tested the twenty-dollar bill and serology 

results were false. The first issue will be discussed in the next section below as to who actually 

tested the twenty-dollar bill. The second issue takes direct aim at the factual findings concerning 

the twenty-dollar bill's serology testing and subsequent DNA testing. Ultimately, the Circuit Court 

rightfully determined the serology evidence was false with regard to Ms. Carter being a contributor 

to the blood stain in question. 

The Circuit Courts conclusion can hardly be clearly erroneous given the testimony and 

testing it had before it. According to one DNA analysist, Dr. Bing, the DNA testing of the blood 

stain on the twenty-dollar bill excluded Ms. Carter as a contributor to the stain. (App. Vol. I, pg. 

419) According to another DNA analysist, Dr. Guerrieri, Ms. Carter's was a contributor to the 

stain, but her presence was so minimal that it failed to meet interpretational guidelines. Id. at 410

12). Regarding the failure to meet interpretational guidelines, Ted Smith testified that "there is a 

threshold of acceptability that has to be met. So every analyst makes a judgment about whether it 

meets that threshold or doesn't. In this particular instance he felt that it didn't meet that threshold 

but it was still present enough that it required disclosure. So, yes, it is a grey area is the best way 

to describe it." (App. Vol. III, pg. 55). When questioned further, Mr. Smith agreed that Ms. Carter's 

DNA was not present enough to meet interpretational thresholds. (ld.) When pressed if he could 
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state definitively whether Ms. Carter's DNA allele was on the twenty-dollar bill he answered "no." 

(Id. at 56, lines 12.). This is no different than a person passing a drug test while on probation. If 

the test fails to meet interpretation thresholds, it is not counted and the probationer doesn't fail and 

get revoke. Likewise, the Olympian gets to compete. The Court reasonably determined that Ms. 

Carter's DNA wasn't present on the twenty-dollar bill because it wasn't there or failed to meet the 

interpretational guidelines. 

The Circuit Court also heard Sergeant Smith state the DNA testing, a more powerful and 

discriminatory test, provided more information which "may warrant the Court's attention." (Id. at 

58). Although Smith would not admit the DNA analysis cast doubt on the original testing, he did 

state that the "original stains may have been more complicated than [the] original testing 

suggested. (Id. at 59). Sergeant Smith admitted the jury didn't have the benefit of hearing the 

complications of the stain and the inference pushed upon the jury by Mr. Zain was that the stain 

matched the characteristics of only Ms. Carter. (ld at 59-60). One of the complications the jury 

was deprived of was the fact that DNA testing of the twenty-dollar bill revealed the presence of a 

third party contributor. (ld at 61). 

In combination, the Circuit Court was relying on evidence which indicated 1) the 

discredited Fred Zain tested the twenty-dollar bill (argued below in section b) as opposed to the 

discredited Ted Smith who says he tested it; 2) there was a dispute between whether Ms. Carter's 

DNA was on the twenty-dollar bill with Mr. Smith testifying that no scientist could defmitively 

answer that it was present; 3) there is no dispute as to whether there was the presence of a third 

party; and 4) Fred Zain definitively told the jury that the blood stains matched only those of Ms. 

Carter. On top of this, the Circuit Court heard testimony that there was a fifty-dollar bill that was 

tested by Zain which indicated the presence of a third party, which corroborates the DNA finding 
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a third party on the twenty-dollar bill, but the fifty-dollar bill wasn't entered into evidence. (Id. at 

66-67). Why, because that would have ruined the state's case. On these combinations, the Circuit 

Court's ruling as to the twenty-dollar bill was not clearly erroneous. 

To defend its position, the Petitioner continually argues that DNA analysis can pick up 

other material such as skin to explain why Ms. Carter's DNA wasn't found on the twenty-dollar 

bill. This may be true, but the Petitioner cannot have it both ways. They cannot argue that the DNA 

analysis on the twenty-dollar bill indicates the presence of Ms. Carter's DNA, but also argue that 

the DNA wasn't testing her blood. Mr. Smith stated definitively, that DNA is a test of exclusion 

that is used to provide more information than serology could ever provide. (Jd. at 58). 

Contrary to the Petitioner's assumption that Respondent will ignore the fact that Ms. 

Carter's DNA was found on the one-dollar bill, Respondent meets it head on just as the Circuit 

Court did. As explained more fully below, the Circuit Court did not err in excluding the one-dollar 

bill because the testimony both at trial and at the October 2015, habeas hearing was unequivocal 

that Fred Zain tested the $1.00 bill and not Mr. Smith or Mr. Myers. (Id. at 91-02). Therefore, 

pursuant to the mandate ofZain I the one-dollar bill is excluded as a matter of law. Even Sergeant 

Smith recognized this in his testimony. (Jd.) In support of this decision, the Circuit Court heard 

testimony from Mr. Smith that the raw data sheet for the one-dollar bill is non-existent, which he 

described as the main problem going on in the lab with Fred Zaino (ld. at 91). Raw data sheets are 

used to prove the work. Likely because Mr. Zain was knew that his work was fraudulent, he 

testified to the jury that '"there was an insufficient quantity of blood present to determine any other 

blood characteristics from the particular blood stain." CAppo Vol. IV, pg. 551). Mr. Myers' 

likewise testified that he did not test the one-dollar bill. (App. Vol. VIII, pg. 98). Even despite 

this, the DNA evidence clearly shows the presence of a third party contributor which, again, is 
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contrary to what the jury heard from Mr. Zaino The Circuit Court was proper to exclude the one

dollar bill pursuant to Zain I, because it found it impossible to ignore the fact that DNA showed 

the presence of a third-party contributor to the stain when the jury heard the stain matched the 

characteristics of Carol Carter to the exclusion of 99.91 percent of the population. The Circuit 

Court's findings were well reasoned and based upon the record. 

As correctly stated by the Petitioner, the Circuit Court did not pass judgment upon the five

dollar bill offered as evidence, but given the findings as to the one-dollar bill and the twenty-dollar 

bill, the Circuit Court findings were reasonable based upon the evidence. 

Finally, even if this Court were to believe that the serology evidence was interpreted 

properly almost 30 years ago, it is undeniable the DNA analysis shows that Ms. Carter's DNA 

cannot be definitively placed on the twenty-dollar bill. Additionally, DNA analysis shows that a 

third party's DNA was present on the twenty-dollar bill. A man cannot stay imprisoned because a 

30 year-old testing procedure could not provide what we now know is the truth. Ms. Carter's DNA 

being present aside, the presence of a third party contributor gives the Respondent an entirely 

different defense. The culpability ofbeing in possession of money from robbery is much different 

than the culpability taking a cinderblock and bashing someone's skull in. It is the difference 

between mercy and no mercy. 

This is not a typical exoneration DNA case where DNA testing excludes Petitioner as a 

suspect, it is just the opposite. It is a reverse exoneration case. What makes this blood evidence 

incriminating is that the victim's blood was found it Respondent's possession. Now we have DNA 

evidence showing her DNA isn't found on the money. 

b. 	 The Circuit Court never held that Fred Zain conducted the serology testing, it simply 
commented on the contradictory nature of the testimony. 
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Petitioner asserts the Circuit Court substituted its own judgment that Fred Zain conducted 

the serology testing on the money and refused to believe the "unequivocal" evidence that Sergeant 

Smith and Trooper Myer's tested the money. The Circuit Court did no such thing. As to the twenty

dollar bill the Circuit Court simply noted the discrepancy in testimony as to who tested the twenty

dollar bill and stated it factored into to his findings that the evidence was false. The Circuit Court 

made no findings as to the five-dollar bill. Finally, the only unequivocal testimony as to who tested 

what bill was that Sergeant Smith and Trooper Myers did not test the one-dollar bill. 

The Circuit Court did not make a specific finding as to who tested the twenty-dollar bill. 

Instead, the Circuit Court comments on the inconsistent testimony as to who actually tested the 

twenty-dollar bill by stating "despite the testimony by Mr. Smith that he personally tested the 

twenty-dollar bill, the Court notes Jim Scheidler's testimony to the jury that he personally 

delivered the twenty-dollar bill to Fred Zain, it was tested that day, and returned." (App. Vol. I, 

pg. 450-51, para. 18). The Circuit Court goes on to state that "Mr. Smith testified this was an 

impossibility, but nevertheless, the jury heard that Zain tested this evidence." (ld.) The Circuit 

Court's finding of inconsistent testimony regarding the twenty-dollar bill was well placed. 

The Circuit Court's Order found the trial testimony indicates both Jim Scheidler and Fred 

Zain testified the money was given to Mr. Zain by Detective Scheidler, tested by Mr. Zain, and 

returned the same day. (Id.) Det. Scheidler testified at trial he delivered it straight to Mr. Zain after 

taking it into his possession, Mr. Zain tested it, and it was returned to him the very same day. (App. 

Vol. IV, pg. 502). Likewise, Mr. Zain testified at trial that the twenty-dollar bill was delivered to 

him by Jim Scheidler, he tested it and determined that the blood type and blood characteristic 

matched Ms. Carter's and the bill was returned to Det. Scheidler the same day. (App. IV, pg. 550). 
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However, pursuant to a letter authored by Ted Smith on May 1, 1995, Trooper Smith indicates that 

he did the testing on the twenty-dollar bill. (App. Vol. VI, pg. 407). 

At Respondent's October 30, 2015, Zain III habeas hearing, Det. Scheidler testified he took 

possession of the twenty-dollar bill and personally delivered to to Fred Zain at the State Police 

Crime Lab CAppo Vol. VIII, pg. 23-24), but could not recall whether he received the twenty-dollar 

bill back from Mr. Zain at that time. (ld.) Det. Scheidler then recognized he testified to the jury 

that he did in fact get it back from Mr. Zain the same date. (Id.) Importantly, he admitted that his 

testimony to the jury was inaccurate. CAppo Vol. VIII, pg. 27-28) Despite Det. Scheidler's and Mr. 

Zain's trial testimony, Sergeant Smith testified at the habeas hearing that it would have been 

impossible for Zain to perform the required testing all in one day. CAppo Vol. VIII, pg. 76). 

This inconsistent testimony, coupled with the fact that DNA evidence could not defmitively 

place Ms. Carter's DNA on the twenty-dollar bill was the basis of the Circuit Court's finding of 

falsity. This finding was not clearly erroneous as it is supported by the record. 

Petitioner argument as to the findings of the five-dollar bill is phantom. Despite its claim 

the Circuit Court made some kind of finding that Zain tested the five-dollar bill, it is clear from 

the record that the Circuit Court made no such finding. Specifically, the Court stated "The Court 

has no opinion as to the five-dollar bill as there was insufficient amount of blood evidence 

remaining on the five-dollar bill to be DNA tested." CAppo Vol. I, page 450, para 17). The 

Petitioner's argument attempts to make something out of nothing. 

Noticeably, the Petitioner does not contest who tested the one-dollar bill. Sergeant Smith 

testified, unequivocally, that he nor Trooper Myers tested the one-dollar bill. CAppo Vol. VIII, pg. 

92). Sergeant Smith noted the raw data sheets were missing for the testing of the one-dollar bill 

and the main problem with Fred Zain's work was that his work was unaccounted for because of 
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missing raw data sheet. (Id) He also agreed that the one-dollar bill should be excluded as a matter 

oflaw because Fred Zain was the one who tested it. (App. Vol. VIII, pg. 91-02). 

Again the Circuit Court did not make any such finding that Sergeant Smith or Trooper 

Myers did not perform the testing. It is clear the Circuit Court factored in Sergeant Smith's 

testimony that he tested some of the bills and the jury was deprived of this testimony, but it did 

not exclusively rely on this fmding with regard to granting Respondent a new trial. Therefore, the 

Circuit Court made no such clearly erroneous findings. 

c. 	 The Circuit Court never held that a third person's DNA on the money was 
eXCUlpatory, it recognized the DNA evidence contradicted the serology evidence. 

The Circuit Court never stated the presence of a third person's DNA on the money was 

exculpatory as the Petitioner suggests; however, it easily could have. To suggest the presence of a 

third party contributor to money isn't exculpatory where the money is being used to convict a 

defendant based on the premise that only the victim's blood characteristics is on the money is 

laughable. Nevertheless, the Petitioner is again misconstruing the Circuit Court's findings. The 

Circuit Court, based on the findings that Ms. Carter's DNA wasn't found on the twenty-dollar bill, 

there was a third party contributor to all of the bills, the one-dollar bill was excluded as a matter 

of law, and that the jury heard evidence ofonly Ms. Carter's blood, concluded the serology testing 

and its testimony was false. 

Petitioner first argues that serology and DNA are different because they test different 

components ofthe blood. It goes on to argue that DNA also can test skin cells, perspiration, saliva 

in addition to the blood. No one is contesting these facts. What is being contested is the serology 

evidence offered to the jury in this case was false and the DNA proves that to be the case. That is 

what is supported by the record in this case. The DNA found on the twenty-dollar bill, whether it 

tested the blood, the skin, the perspiration, or the saliva found on the bill, determined that Ms. 
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Carter's DNA was not found, or was not found enough to scientifically detennine it was found. 

By operation ofexclusion, the results are the same. If the DNA testing tested only the blood found 

on the twenty-dollar bill, the results are that Ms. Carter wasn't on there; if it only tested the saliva, 

she wasn't on there; ifit only tested the skin cells; she wasn't on there. What was there was a third 

party which was never told to the jury. The same for the one-dollar bill. 

Petitioner next argues this Court would open a Pandora's box if it recognizes DNA will 

cast doubt on serology testing. Making this argument is arguing that a man should remain 

incarcerated based on a jury decision that was deprived of facts we now know were wrong or at 

best incomplete. Petitioner is arguing that serology was the best available at the time and 

Respondent should not get the benefit of DNA testing. This is not the standard in West Virginia 

as evidenced by West Virginia Code §15-2B-l, et seq .. W.Va. Code 15-2B-14 sets forth an entire 

set of procedures recognizing that prisoners will be entitled to DNA testing where they can show 

it would cast doubt on prior testing. Specifically, disproving Petitioner theory is W.Va. Code § 15

2B-14(f)(6)(B) stating that a Court may grant a motion for DNA testing if it detennines, in part, 

"[t]he evidence was tested previously, but the requested DNA test would provide results that are 

reasonably more discriminating and probative of the identity of the perpetrator or accomplice or 

have a reasonable probability of contradicting prior test results." (Emphasis Added). If 

Petitioner's argument is the standard, why would the legislature have enacted W.Va. Code § 15

2B-l, et. seq. 

To highlight its position, Petitioner speaks of the DNA evidence found on the fifty-dollar 

bill, which was not introduced into evidence at trial, and implies that just because DNA evidence 

places a third party contributor on the fifty-dollar bill, it is irrelevant because money passes through 

the hands of others all the time and Mr. Zain did not have the benefit of DNA testing. This 
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argument is easily dispelled because it wasn't DNA that placed a third party's blood characteristics 

on the fifty-dollar bill, it was serology testing.3 That same serology testing which was tested before 

trial and would have pointed the finger to a third party, but guess what, it wasn't even introduced. 

Why? Because it would have gutted the Mr. Zain's conclusive testimony that the blood found was 

Ms. Carter's and only Ms. Carter's. 

As stated above, the Petitioner's arguments ignore the falsity standard, instead replacing it 

with one which would allow inconsistent and incomplete evidence to be sold to the jury as 

conclusive, simply because it was the best test at the time. If that were the standard, there would 

be no need for DNA evidence or for West Virginia Code §15-2B-14. The Circuit Court's rulings 

were clearly based on the facts and conclusions and were reasonable interpretations of those facts. 

III. 	 THE CIRCUIT COURT'S NEWLY DISCOVERED EVIDENCE FINDING 
WAS ACCURATE IN ALL RESPECTS. 

Petitioner accurately states the test for newly discovered evidence as set forth in the Zain 

III opinion and pursuant to State v. Frazier, 162 W.Va. 935, 253 S.E.2d 534 (1979). However, it 

argues the Court failed to conduct the proper analysis of the test and the evidence was not new. In 

the alternative, Petitioner states that Respondent would be convicted even without the evidence. 

Each of these arguments are wrong. First, the Circuit Court clearly conducted the proper analysis 

by applying the five (5) factor. Second, the evidence was certainly new to the Respondent 

considering the testimony at trial was that Fred Zain tested the money in his case. Finally, whether 

or not Respondent would have been convicted without the evidence is not the proper standard in 

this case. The proper standard is whether, now knowing ofthe DNA evidence which cast doubt on 

prior serology evidence, is it the type of evidence that ought to produce a different result. 

3 The serology testing perfonned on the fifty-dollar bill revealed it contained ABO Blood types A and 0, neither of 
which match Mrs. Carter's ABO type B. 
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a. 	 The Circuit Court conducted the proper newly discovered evidence analysis. 

It is evident on the face of Petitioner's argument that it concedes that factor's two (2) and 

five (5) were met. Therefore, those factors will not be discussed. 

Pursuant to the first factor, the Respondent must show the newly discovered evidence 

"must appear to have been discovered since the trial, and, from the affidavit of the new witness, 

what such evidence will be, or its absence satisfactorily explained." The Circuit Court set forth his 

analysis as to the first factor as follows: 

"As to the first factor, it is clear the discovery of this false evidence was discovered 
after the Petitioner's criminal trial. It wasn't until 2006 when the West Virginia 
Supreme Court afforded the Petitioner a right to bring the Habeas challenge. 
Additionally, the DNA testing wasn't performed until 1994, well after the 
Petitioner's criminal trial." (App. Vol. I, pg. 452 para, 22). 

Petitioner wants more than the rule requires. The rule simply requires the evidence to be 

found after the criminal trial, which is what the Circuit Court found. There is no need to speak of 

prior habeas petitions. Again, Zain III allowed a new review of the evidence and therefore prior 

habeas petitions are not relevant. This Court stated "despite the fact that the prisoner brought a 

prior habeas corpus challenge to the same serology evidence" in Zain III for a reason. Clearly the 

Court wouldn't have waived the res judicata effect of the serology evidence all to reinstate it by 

saying it wasn't new according to the first factor of the newly discovered evidence test. Likewise, 

the Circuit Court didn't have to explain why the evidence was new in the year 2016 as the 

Petitioner requests. The only requirement stated by the rule is that it was found after he was 

convicted - a finding the Circuit Court explained. 

Pursuant to the third factor, the Respondent must show the newly discovered evidence 

''must be new and material, and not merely cumulative; and cumulative evidence is additional 
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evidence of the same kind to the same point." The Circuit Court set forth his analysis as to the 

third factor as follows: 

"As to the third factor, the falsely admitted evidence is new and material and is not 
cumulative. This evidence is new as it was not obtained until after the time of 
trial and could not have been obtained until after the investigation was 
performed. The information is certainly material because this evidence negates 
the only direct evidence tying Petitioner to this crime. Having Ms. Carter's 
blood on money found in Petitioner's possession was certainly the most damning 
evidence. It is not cumulative as there was no other forensic evidence offered 
with Mr. Zain's false testimony." Emphasis Added. (App. Vol. I., pg. para 23). 

Again the petitioner is asking for more than what the rule requires. Cumulative evidence is 

defined within the rule as "additional evidence ofthe same kind to the same point." In other words, 

cumulative evidence in this case would be additional evidence, offered by the defendant, attacking 

the serology results. Respondent had no evidence negating or attacking the serology at trial so 

therefore, the newly discovered DNA results could not be cumulative. The highlighted portions of 

the Circuit Court's ruling walks through each of the third factor's requirements and independently 

explain why each factor is met. It is absurd to say the Circuit Court did not provide analysis. 

Pursuant to the fourth factor, the Respondent must show the newly discovered evidence 

"must be such as ought to produce an opposite result at a second trial on the merits." The Circuit 

Court set forth his analysis as to the fourth factor as follows: 

"As to the fourth factor, the exposure of this evidence at trial would have likely 
produced a different result at trial. Not only does this evidence exclude Petitioner 
from the twenty-dollar bill, it identifies the presence of a third party contributor to 
the blood. This, at a minimum, would have afforded the Petitioner with an 
opportunity to discredit Mr. Zaino It is likely that Mr. Zain would have never 
testified in this matter had it been revealed Ms. Carter's blood was not on the 
money." 

The Circuit Court then went on to incorporate the Federal District Court for the Southern 

District of West Virginia's findings that absence the serology evidence the Respondent would have 
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been convicted. (App. Vol. 1. pg. 26). In doing so, the Circuit Court provided its analysis as to 

why it believed the DNA evidence would have produced a different result. 

b. 	 The evidence was in fact new because it was discovered after trial. 

Petitioner states the DNA results aren't newly discovered because they are old. Being old 

isn't the standard for newly discovered evidence, the five (5) factor test, stated above, is the legal 

standard for whether evidence is considered newly discovered. Nonetheless, Respondent takes 

Petitioner's argument as challenging the first factor stating that evidence "must appear to have 

been discovered since the trial, and from the affidavit of the new witness, what such evidence will 

be, or its absence satisfactorily explained." Again as stated above, the only requirement as to this 

factor is that the DNA evidence was not discovered at the time of trial. It is obvious the Circuit 

Court understood that DNA evidence was not being used at the time of trial so it would have been 

impossible for it to exist. 

Additionally, with the issuance of the Zain III opinion, Respondent was afforded a second 

attempt at challenging the serology evidence. Accordingly, the DNA evidence discussed in 

previous hearings likewise became relevant. Petitioner also stipulated to the entry of all the DNA 

testing documents as evidence in the matter before this Court. (App. Vol. VIII. pg. 6). Finally, 

Respondent has attempted to get his Zain III petitions before the Court since 2006, but each were 

summarily denied, prior to the grant of the habeas at issue. 

c. 	 The standard isn't whether there was more than sufficient evidence to convict, it is 
whether the newly discovered evidence ought to produce a different result at trial. 

Respondent has been attempting to get a fair and accurate hearing in his case since his 

conviction in 1987. Outside of the Federal Habeas Petition he has pursued, not a single Circuit 

Court has provided the proper analysis ofthis issue, or any other Zain issue, until Judge Ferguson's 

ruling. If anything, this Court, operating under an abuse of discretion standard, should afford the 
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Circuit Court's ruling the same presumption of correctness or "heightened degree of deference" as 

the Federal Court did. Respondent prays this Court will apply the proper standards in Zain III to 

the DNA found, which excludes Carol Carter's blood from the money in Respondent's possession. 

When it does so, it will find that the State's case was weak as to evidence showing Respondent 

brutally murdered Carol Carter and the DNA evidence makes it significantly weaker. 

Petitioner, as the prior Circuit Courts in this case did, continues to assert there is more than 

enough evidence to sustain the conviction even without the serology evidence. This is and has 

never been the standard. The standard delineated in the Zain I opinion is as follows: 

"Where improper evidence of a non-constitutional nature is introduced by 
the State in a criminal trial, the test to determine if the error is harmless is: (1) the 
inadmissible evidence must be removed from the State's case and a determination 
made as to whether the remaining evidence is sufficient to convince impartial minds 
of the defendant's guilt beyond a reasonable doubt; (2) if the remaining evidence is 
found to be insufficient, the error is not harmless; (3) if the remaining evidence is 
sufficient to support the conviction, an analysis must then be made to determine 
whether the error had any prejudicial effect on the jury." State v. Adkins, 163 W.Va 
502. 

Accordingly, pursuant to this standard, the inquiry does not stop after the inadmissible 

evidence is removed from the State's case and the Court determines the remaining evidence is 

sufficient. The Court must move on to determine whether the inadmissible evidence had any 

prejudicial effect on the jury. No Court has ever provided the Respondent with this final prong. 

The Zain III standard is similar to the last prong of State v. Adkins under the fourth factor 

of the newly discovered evidence test requiring the Court to determine whether the new DNA 

evidence, if introduced at trial, would produce a different result at trial. In other words, it allows 

the Respondent to use the newly acquired information to his advantage, rather than to simply 

eliminate the evidence all together. Doing so in this case shows Respondent would have been 

acquitted and the Circuit Court did not abuse its discretion in making this finding. 
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1. Respondent was not the last one seen with Ms. Carter. 

According to the trial testimony, Ms. Carter was very much alive when Respondent and 

Craig Sigler left the restaurant the second time. (App. Vol. II. pg. 160). However, the impression 

left on the jury was that the Respondent was the last one alone with Ms. Carter and therefore he 

must have killed her. The testimony was that Mr. Sigler left the parking lot and Respondent was 

"up against his car, but he was not in the car" when Mr. Sigler left. (ld. at 168.) The next piece of 

evidence as to what had happened after Respondent was the last one seen with Ms. Carter was that 

Danny O'Brien, the restaurant manager, arrived around 6:00 a.m. to open the restaurant, and found 

a bloody crime scene. (Id. at 52-54.) Obviously, there was a gap in the evidence as to what had 

happened inside the restaurant. To fill the gap, the jury heard about the bloody mess found inside 

the restaurant, that the money was stolen and that Respondent had bloody money matching only 

Ms. Carter. Because there was no other explanation, the inference was that Respondent had to have 

been the one who killed her because he was the last one seen with with. However, this is not the 

case. 

The Respondent wasn't the last one to see Ms. Carter, but the jury didn't get to hear this 

part of the case. A witness, Iva Cremeans, had contacted the Cabell County Sheriff's Department, 

the morning after the murder, to inform them that she was stopped at a stop light in front of the 

Wendy's and saw a white male, with brown hair and a mustache sitting at a table in the restaurant 

around 1:00 a.m. See State v. Ward, 188 W.Va. 380, 389-90 (1991). This evidence was never 

disclosed to Respondent. Therefore, Respondent wasn't provided the opportunity to present 

evidence of a third party suspect. An opportunity we now know is credible based on the newly 

discovered DNA evidence placing a third party's DNA on the money.4 

4 This Court found this evidence exculpatory and admonished the Prosecutor for its failure to tum the evidence over 
to the Defendant; however, the Court ultimately determined that, because of the serology evidence excluded a third 
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ii. Newly discovered forensic evidence points the finger to a third party. 

With this newly discovered evidence, Respondent has the opportunity to introduce a third 

party suspect, based on the DNA testing of the money, while eliminating himself as a suspect all 

together. As discussed at length above, the twenty-dollar bill eliminates Ms. Carter's blood from 

that bill and therefore eliminates is criminal relevance. It also bolster's Respondent's girlfriend's 

testimony that she received money from mother and grandmother. (App. Vol. III, pg. 295-96). As 

for the other money, Respondent can use the DNA evidence of a third party to bolster his defense 

that he did not commit the murder. This DNA evidence corroborates the third party ABO blood 

type found on the fifty-dollar bill which was not introduced. 

iii. There is no direct forensic evidence tying Respondent to the murder. 

In conjunction with the missing Iva Cremeans' testimony and the newly discovered DNA 

testing, Respondent can point out there was no direct evidence tying him to the crime scene. A feat 

that would have been nearly impossible based on the amount of blood and physical evidence that 

was found inside the restaurant. As Petitioner correctly points out in his statement of facts: 

1. 	 There were clothes "wadded up with blood soaked on the prep table" and "a large amount 

of blood on the floor, around the safe, in the safe, [and] on the safe." (App. Vol II, 52-54). 

No blood matched Respondent; 

2. 	 There were "blood samples, neck hair samples, scalp hair samples, hand hair samples, loose 

hair samples, fingernail clippings, fmgernail scrapings, and cinder block scrapings." (Pet. 

Brief, pg. 5). None of this evidence incriminated the Respondent. 

party contributor to the stain, the failure to disclose was harmless. State v. Ward, 188 W.Va. 380 (1991). This 
conclusion is no longer substantiated with the newly discovered DNA evidence placing third party DNA on the money. 
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3. 	 There were also footprint and fingerprint evidence taken, none matched or incriminated the 

Respondent. No evidence of Respondent anywhere on the cinderblock used to beat Ms. 

Carter. 

4. 	 Not a single drop of blood was found in Respondent's car. CAppo Vol. III, pg. 258). This is 

the most unlikely fact if Respondent did in fact murder Ms. Carter. The trial testimony was 

that prior to leaving the restaurant, Respondent had already changed out of his work 

uniform. CAppo Vol. II, pg. 160). There was no evidence of attempts to clean the blood 

from the store. There was testimony that Ms. Carter was beaten with a cinderblock and 

blood was essentially everywhere, yet not a drop of her blood was found on Respondent, 

his vehicle or any other evidence except for some money, which turns out to be suspect. 

IV. Mercy versus no mercy is a Different Result. 

Respondent was convicted of first-degree murder with no recommendation of mercy. The 

recommendation of no mercy was combined with the finding of guilt as there was no bifurcation 

of the issue. Therefore, there is a question of what is a "different result" in this case. Respondent 

asserts that based on the newly discovered evidence the jury would not have convicted him of first 

degree murder. However, even if the Court were persuaded it could have, it is impossible to say 

the newly discovered DNA evidence wouldn't have produced a different result as to the finding of 

mercy. This is especially the case when the Court, as it must, looks at the facts in a light most 

favorable to Respondent. 

As outlined above, there was no direct evidence suggesting that Respondent was present 

inside or outside ofthe restaurant when Ms. Carter was killed. At the very best, the evidence shows 

that he was in possession of the money at a time after she was killed. Armed with the newly

discovered evidence that DNA definitively shows that presence of a third party contributor, even 
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without the exculpatory testimony of Iva Cremeans, the Respondent could paint a clear picture 

that he was an accessory after the fact. He could detinitively have convinced the jury that he was 

not the murderer and that he simply held the money. With this as his case. Respondent would have 

very likely been given "mercy" as being an accessory after the fact. 

Nevertheless. the Circuit Court did not error or abuse it's discretion in finding Respondent 

deserves a new trial and this Courts should affirm the Circuit Court's Order. 

CONCLUSION 

For all of the reasons stated above. Respondent respectfully requests this Court affirm the 

decision of the Circuit Court, and for such other relief as is necessary and proper. 

PHILLIP A. WARD. 

B=O:;~
~----"Connor Robertson (11460) 

WESTON ROBERTSON 
337 Fifth Avenue 
Huntington, WV 25701 
(304) 522-4100 
(304) 250-3000 (f) 

37 



No. 16-1007 


IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


CHARLESTON, WEST VIRGINIA 


DA VID BALLARD, WARDEN. MT. OLIVE 
CORRECTIONAL COMPLEX. 

Respondent Below, Petitioner 

vs. 

PHILLIP A. WARD, 

Petitioner Below, Respondent 

CERTIFICATE OF SERVICE +I.. 
I. Connor D. Robertson, do hereby verifY that I served the "'RESPONDENT'S BRIEF" this " 

day of February, 2017, via U.S. Mail, postage prepaid, addressed to the following: 

David Stackpole 

Office of the Attorney General 

812 Quarrier Street, 61h Floor 

Charleston, WV 25301 


Connor D. Robertson (\VVSB #11460) 
WESTON ROBERTSON 
337 Fifth Avenue 
Huntington, WV 25701 
Phone: (304) 522-4100 
Facsimile: (304) 250-3000 

38 



