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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 16-1007 


DAVID BALLARD, WARDEN, 

MT. OLIVE CORRECTIONAL COMPLEX, 


Respondent Below, Petitioner, 

VS. 

PHILLIP A. WARD, 

Petitioner Below, Respondent. 

PETITIONER'S REPLY BRIEF 

COMES NOW, Petitioner, David Ballard, Warden, Mt. Olive Correctional Complex, by 

counsel, David A. Stackpole, Assistant Attorney General and replies to Respondent's Brief. 

I. 


ARGUMENT 


This Court should reverse the decision of the Circuit Court, order that Respondent's 

conviction for first degree murder be reinstated, and order that Respondent's life sentence, 

without mercy, be reinstated because his claims are barred by res judicata, because the Circuit 

Court made clearly erroneous factual findings, and because the Circuit Court failed to conduct 

the proper analysis. 

A. Respondent's Claims Are Barred By Res Judicata. 

Respondent provides two (2) arguments regarding res judicata. First Respondent argues 

that his claims are not barred by res judicata because of this Court's holding in In re Renewed 



Investigation ofState Police Crime Lab., Serology Div., 219 W. Va. 408, 633 S.E.2d 762 (2006) 

(hereinafter "Zain 111'), that a defendant is entitled to bring a habeas petition based on serology 

claims "despite the fact that the prisoner brought a prior habeas corpus challenge to the same 

serology evidence, and the challenge was finally adjudicated." Resp't's Br. at 15-8. Petitioner 

agrees that Zain III gives defendants in these types of cases a right to a new habeas proceeding 

despite the prior adjudication. Syl. Pt. 6, Zain III, 219 W. Va. at 410, 633 S.E.2d at 764. 

However, this Court's holding in Zain III did not deal with a case where there were prior habeas 

rulings involving DNA evidence confitming the serology. See Zain 111,219 W. Va. at 408-17, 

633 S.E.2d at 763-771. To illustrate this point, in State ex reI. Farmer v. McBride, 224 W. Va. 

469, 686 S.E.2d 609 (2009), this Court held that the defendant was not entitled to a Zain III 

hearing because his case had previously been scrutinized as part of the Zain III investigation. 

State ex reI. Farmer, 224 W. Va. at 479, 686 S.E.2d at 619. Additionally, Respondent would 

have this Court ignore his post-Zain III habeas petitions, which specifically invoked Zain III (06

C-491 and 08-C-999) and which were denied by the Circuit Court. (App. I at 314-53.) 

Second, Respondent argues that the State waived any claim of res judicata by not raising 

the issue below. Resp't's Br. at 18-9. However, this Court has long held that "[a]n appellate 

court is not limited to the legal grounds relied upon by the circuit court, but it may affitm or 

reverse a decision on any independently sufficient ground that has adequate support." Murphy v. 

Smallridge, 196 W. Va. 35, 36-37,468 S.E.2d 167, 168-69 (1996). As such, this Court has the 

authority to reverse the Circuit Court's decision on the basis of res judicata. 

Therefore, because Zain III did not deal with a case where there were prior habeas 

rulings involving DNA evidence confirming the serology; because Respondent's case was 

thoroughly reviewed, including the use of the DNA evidence in the previous consolidated 
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habeas; because this Court has held in State ex reI. Farmer that a Zain III hearing is not required 

where the defendant received a full review; because Petitioner had prior post Zain III habeas 

matters; and because this Court is not limited to the legal grounds relied upon by the Circuit 

Court, this Court should reverse the decision of the Circuit Court, order that Respondent's 

conviction for first degree murder be reinstated, and order that Respondent's life sentence, 

without mercy, be reinstated. 

B. The Circuit Court Made Clearly Erroneous Findings And Conclusions. 

The Circuit Court made findings and conclusions that were clearly erroneous and 

contrary to the law of the case. First, the Circuit Court erred in finding that the serology 

evidence was false. Second, the Circuit Court erred in finding that Mr. Zain did the testing. 

Third the Circuit Court erred in finding that the presence of DNA from a third person is 

exculpatory. 

1. The DNA evidence demonstrates that the serology evidence was not false. 

Respondent argues that Petitioner uses the wrong standard because he claims the standard 

comes from Syllabus Point 4 of Zain III, "which is on (sic) of truth or falsity and whether the 

newly discovered DNA evidence ought to produce a different result." Resp't's Br. at 20. 

Respondent ignores Petitioner's actual argument which is, in a nutshell, that the DNA testing 

confirms the serology evidence. Pet'r's Br. at 32-3. In other words, the DNA testing 

demonstrates that the serology testing was not false. Id. It is not surprising that Respondent 

makes the claim that "[t]he DNA evidence determined both the serology evidence and testimony 

at trial to be false" was made without any citation to the record. Resp't's Br. at 10. The DNA 

evidence did not show falsity of the serology evidence or testimony. In fact, the DNA evidence 

corroborated the serology testing as to all three (3) pieces ofmoney at issue. 
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The one dollar ($1.00) bill confinned the serology testing outright, including Ms. Carter's 

DNA in the bloodstain. (App. VIII at 17.) In other words, the victim's DNA and serology tests 

confinned that the victim's blood was on the one dollar ($1.00) bill. As such, the DNA testing 

of the one dollar ($1.00) bill did not demonstrate the falsity of the serology evidence. Moreover, 

even as Respondent admits, the money was found in his possession and the victim's blood on the 

money is "highly incriminating." Resp't's Br. at 21. 

The serology testing of the five dollar ($5.00) bill confinned that the victim's blood was 

on the money. (App. VIII at 17.) However, the DNA testing of the five dollar ($5.00) 

concluded: "insufficient to find any results." (Id.) In other words, there was not sufficient DNA 

left on the five dollar ($5.00) bill to allow for results and therefore, the DNA did not contradict 

the serology testing. (Id.) As such, the DNA testing of the five dollar ($5.00) bill did not 

demonstrate the falsity of the serology evidence. 

The DNA testing of the twenty dollar ($20.00) bill found that "the presence of the 2 

[allele] is indicated, but it failed to meet interpretation standards, and thereby, could not be 

reported. (App. I at 54.) In other words, the victim's DNA was found on the twenty dollar 

($20.00) bill in a very minute quantity. (Id.) Under testing standards, the quantity was so small 

that it did not meet reporting standards. (Id.) As such, the DNA testing of the twenty dollar 

($20.00) bill did not demonstrate the falsity of the serology evidence. 

Under the standards set forth by this Court in Zain III, there must be a finding that the 

serology testing was false and had a material effect on the jury verdict. Syl. Pt. 1, Zain III, 219 

W. Va. at 409, 633 S.E.2d at 763 (quoting SyI. Pt. 2 of Zain I, holding that "[a]lthough it is a 

violation of due process for the State to convict a defendant based on false evidence, such 

conviction will not be set aside unless it is shown that the false evidence had a material effect on 
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the jury verdict"); Syl. Pt. 4, Zain III, 219 W.va at 409, 633 S.E.2d at 763 (holding, in part, that 

"[a]t the close of the evidence, the circuit court is to draft a comprehensive order which includes 

detailed findings as to the truth or falsity of the serology evidence and if the evidence is found to 

be false, whether the prisoner has shown the necessity of a new trial based on the five factors set 

forth in the syllabus ofState v. Frazier, 162 W.Va. 935,253 S.E.2d 534 (1979)"). 

The five (5) factors ofFrazier do not even apply unless the serology evidence is found to 

be false. Id. Here, there was no evidence that the serology evidence was false. Respondent did 

not meet the Zain III standard in any of his habeas proceedings. Respondent realizes that his 

case is weak, and so provides an alternative argument. See Resp't's Br. at 24 (stating, "even if 

this Court were to believe that the serology evidence was interpreted properly almost 30 years 

ago..."). The Circuit Court's grant of Petitioner's habeas must be overturned because the 

finding that the serology evidence was false is clearly erroneous. 

To the extent that Respondent argues that Mr. Zain did the testing of the money rather 

than Sergeant Smith and Trooper Myers, Petitioner will address that issue in section B.2., infra. 

To the extent that Respondent argues that there is third party DNA on the money, Petitioner will 

address that issue in section B.3., infra. 

To the extent that the Circuit Court made findings and conclusions, based on the exact 

same evidence that was heard on in the prior consolidated habeas, that contradicted the findings 

and the conclusions of the prior consolidated habeas, the Circuit Court actions were clearly 

erroneous. "'The general rule is that when a question has been definitely determined by this 

Court its decision is conclusive on parties, privies and courts, including this Court, upon a second 

appeal and it is regarded as the law of the case.'" Syl. Pt. 3, Phares v. Brooks, 214 W. Va. 442, 

443, 590 S.E.2d 370, 371 (2003) (quoting Syl. Pt. 1, Mullins v. Green, 145 W. Va. 469, 115 
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S.E.2d 320 (1960); Syl. Pt. 1, Adkins v. American Casualty Co., 146 W. Va. 1045, 124 S.E.2d 

457 (1962». The prior consolidated habeas resulted in express findings and conclusions that 

became the law of the case and without any new evidence or arguments, the Circuit Court 

improperly disregarded the law of the case and made clearly erroneous findings and conclusions, 

which expressly contradicted the prior rulings. 

Therefore, because the DNA testing did not show the serology evidence to be false; 

because the DNA testing confirmed the serology evidence; because the Circuit Court's findings 

and conclusions are contrary to the evidence from both serology and DNA testing; and because 

the Circuit Court's decision ignored the prior holdings of the Circuit Court and made findings 

and conclusions that were contrary to the law of the case, this Court should reverse the decision 

of the Circuit Court, order that Respondent's conviction for first degree be reinstated, and order 

that Respondent's life sentence, without mercy, be reinstated. 

2. The Circuit Court's findings regarding Mr. Zain were clearly erroneous. 

Respondent argues that the Circuit Court never made any findings regarding whether Mr. 

Zain tested the money. Resp't's Br. at 25-7. Then, Respondent goes through the testimony to 

try to demonstrate that, based on Deputy Scheidler's testimony, Mr. Zain must have done the 

testing. Id. However, Sergeant Smith's unequivocal testimony was that he tested the five dollar 

($5.00) and twenty dollar ($20.00) bills. (App. I at 407-08.) The reason that this is important is 

because this Court's holding in Zain III provides that "[s]erology reports prepared by employees 

of the Serology Division of the West Virginia State Police Crime Laboratory, other than Trooper 

Fred S. Zain, are not subject to the invalidation and other strictures contained in" Zain 1. Syl. Pt. 

2, Zain 111,219 W. Va. at 409,633 S.E.2d at 763. Unless the serology testing of the five dollar 

($5.00) and twenty dollar ($20.00) bills are shown to be false, then Respondent is not entitled to 
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a new trial. See Syl. Pt. 4, Zain III, 219 W. Va. at 409,633 S.E.2d at 763. Here, Sergeant Smith 

did the testing of the bills and the serology evidence was not false (see section B.1., supra.) As 

such, Respondent was not entitled to habeas relief. 

Therefore, because Sergeant Smith testified that he did the testing of the five dollar 

($5.00) bill; because Sergeant Smith testified that he did the testing of the twenty dollar ($20.00) 

bill; because there is no evidence show that the serology evidence was false; because the DNA 

testing corroborated the serology evidence; and because serology evidence is not invalidated 

unless it is shown to be false or the result of testing by Mr. Zain, this Court should reverse the 

decision of the Circuit Court, order that Respondent's conviction for first degree be reinstated, 

and order that Respondent's life sentence, without mercy, be reinstated. 

3. Third party DNA evidence is not exculpatory. 

Respondent repeatedly argues that "the serology evidence offered to the jury in this case 

was false and the DNA proves that to be the case" without any citation to the record. Resp't's 

Br. at 27. Respondent cannot cite to the record because his proposition is false. The DNA 

evidence actually corroborates the serology testing. The one dollar ($1.00) bill confirmed the 

serology testing outright, including Ms. Carter's DNA in the bloodstain. (App. VIn at 17.) 

Additionally, there was not sufficient DNA left on the five dollar ($5.00) bill to allow for results 

and therefore, the DNA testing did not contradict the serology testing. (App. VIn at 17.) 

Moreover, DNA consistent with the victim was found on the twenty dollar ($20.00) bill in a very 

minute quantity. (App. I at 54.) 

Furthermore, Respondent admits that DNA testing tests skin cells, perspiration, saliva, 

and different components of the blood. Resp't's Br. at 27. Nonetheless, Respondent argues that 

Petitioner "cannot argue that the DNA analysis on the twenty-dollar bill indicates the presence of 
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Ms. Carter's DNA, but also argue that the DNA wasn't testing her blood." Id. at 23. 

Respondent misses Petitioner's point. The DNA test did test for any DNA, including Ms. 

Carter's DNA. It tested blood, skin cells, perspiration, and saliva. To the extent that it 

confirmed the serology testing, which showed the victim's red blood cells on the money, the 

DNA was testing the blood evidence. However, the reason that serology did not pick up a third 

person's DNA is because serology does not test DNA. Serology tests red blood cells. There is 

no DNA from a third person in the red blood cells on the money. The third person's DNA came 

from a source other than red blood cells, such as perspiration, saliva, or skin cells transferred to 

that money at some other point in time. It is not surprising to find DNA from another person on 

money, which changes hands frequently. As such, the presence of a third person's DNA does 

not show that some other person committed the murder or that Ms. Carter was not the victim. 

All it shows is that at some point in time, someone else touched the money. 

Respondent admits that the money was found in his possession and that the victim's 

blood on the money is "highly incriminating." Resp't's Br. at 21. However, he now seeks to 

claim that he was only "in possession of money from a robbery" which he argues is "much 

different than the culpability (sic) taking a cinderblock and bashing someone's skull in." Id. at 

24. There was never any evidence that he was just in possession of money from a robbery. The 

evidence about the money related to the fact that he could not pay his bills a few days earlier and 

now had a bunch of money to pay bills, buy a car stereo, and stuff in a statue, showing strong 

circumstantial evidence that he murdered Ms. Carter. 

Respondent argues that Petitioner's position is "that serology was the best available at the 

time and Respondent should not get the benefit of DNA testing." Resp't's Br. at 28. That is not 

Petitioner's position. Petitioner's position is that if the DNA testing had shown the serology 
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testing to have been false and met all the factors under Frazier, then he would be entitled to a 

new trial. However, because the DNA testing confirmed the serology testing and only added 

evidence that money contained some DNA from a third person, which is expected on money, 

Respondent has not met the standard set forth by this Court in Zain III for a new trial. 

Respondent's citation to the West Virginia Code is directly on point. Id. Respondent adds 

emphasis on the language "reasonable probability of contradicting prior test results." Id. Here, 

there is no contradiction of prior test results, demonstrating that Respondent is not entitled to a 

new trial based on DNA testing. Moreover, Respondent failed to emphasize the most important 

part of the statute: "but the requested DNA test would provide results that are reasonably more 

discriminating and probative of the identity of the perpetrator or accomplice ...." Id.; W. Va. 

Code § 15-2B-14(£)(6)(B). Here, the DNA test did provide some more discriminating evidence 

because it included evidence from skin cells, perspiration, and saliva. However, that evidence is 

not probative of the identity of the perpetrator. Respondent argues that it is probative of the 

identity of the perpetrator because he suggests that the DNA belongs to the "real killer." But if 

the real killer was someone else, then how did he come into possession of the money? The 

answer is simple: Respondent is the "real killer." 

To the extent that Respondent argues about the serology testing of a fifty dollar ($50.00) 

bill that was not introduced at trial, neither Respondent's habeas nor the Circuit Court's grant of 

the habeas was based on a claim of Brad/ violations. To the extent that Respondent argues that 

Petitioner does not want the falsity standard and seeks to replace it, Respondent is absolutely 

Brady v. Maryland, 373 U.S. 83 (1963); State v. McArdle, 156 W. Va. 409, 416, 194 
S.E.2d 174, 179 (1973) (adopting Brady). 
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incorrect. See Pet'r's Br. at 29. Petitioner's entire argument is based on the knowledge that the 

serology evidence was never proven to be false. 

Therefore, because the DNA evidence corroborates the serology testing; because DNA 

testing includes skin cells, perspiration, saliva, and white blood cells, compared to serology 

testing, which only includes red blood cells; because it is no surprise that money would contain 

DNA from other persons who handled it; because the presence of a third person's DNA does not 

show that Ms. Carter was not the victim or that some other person committed the murder; 

because the evidence showed that the money had been in Respondent's possession and is strong 

circumstantial evidence of Respondent's guilt; and because there is no evidence in the record that 

Respondent received money from the robbery from some third party, this Court should reverse 

the decision of the Circuit Court, order that Respondent's conviction for first degree be 

reinstated, and order that Respondent's life sentence, without mercy, be reinstated. 

C. 	 The Circuit Court's Finding That The DNA Evidence Was Newly Discovered Was 
Clearly Erroneous. 

The Circuit Court's finding that the DNA evidence was newly discovered was incorrect 

because the Circuit Court failed to properly analyze the Frazier factors, because the DNA test 

results were not new evidence, and because the DNA evidence would not produce a different 

result at trial. 

1. 	 The Circuit Court failed to properly analyze the Frazier factors. 

Respondent in his argument regarding the first Frazier factor argues that the prior habeas 

petitions are not relevant because of this Court's holding in Zain III. Resp't's Br. at 30-1. 

However, this Court's holding in Zain III did not deal with a case where there were prior habeas 

rulings involving DNA evidence confirming the serology. See Zain III, 219 W. Va. at 408-17, 

633 S.E.2d at 763-771; see also, State ex rei. Farmer v. McBride, 224 W. Va. 469, 686 S.E.2d 
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609 (2009) (holding that the defendant was not entitled to a Zain III hearing because his case had 

previously been scrutinized as part of the Zain III investigation). 

In this case, Respondent's claim was not reviewed as part of the Zain III investigation, 

but his case was thoroughly reviewed, including the use of the DNA evidence in the previous 

consolidated habeas. The protections provided by Zain III had already been given to 

Respondent by the Circuit Court, prior to the Zain III holding. Moreover, because there was no 

change in the evidence, even using painstaking scrutiny, the Circuit Court should have denied 

Respondent's habeas petition. 

Respondent argues that "the Court wouldn't have waived the res judicata effect of the 

serology evidence all to reinstate it by saying it wasn't new according to the first factor of the 

newly discovered evidence test." Resp't's Br. at 30. However, that is exactly what this Court 

did in State ex reI. Farmer. Moreover, the Circuit Court did not even discuss the effect of the 

prior habeas claims and holdings in the analysis of the first factor, demonstrating that the Circuit 

Court's conclusions were based on limited and faulty analysis. 

As to the third factor, Respondent argues that the DNA evidence is not cumulative 

because the serology evidence was false and the testimony regarding the serology evidence was 

false. See Resp't's Br. at 31. Respondent is incorrect. As argued supra. and in Petitioner's 

Brief, the DNA testing does not show that the serology evidence was false. To the contrary, the 

DNA testing corroborates the serology evidence. See supra. As such, the DNA testing is no 

more than cumulative evidence. 

As to the fourth factor, Respondent does no more than quote the Circuit Court's order in 

arguing that the factor was met. Resp't's Br. at 31. However, the Circuit Court's order 

demonstrates the Circuit Court's error of making conclusions that are contrary to the evidence 
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when viewed as a whole. For instance, even if Respondent were able to argue that there is a 

third person's DNA present on the money that was found to have been in his possession, there is 

no way to produce an opposite result. Respondent had no money and could not pay his bills. He 

was last seen just outside of Wendy's Restaurant at the end of the night with Ms. Carter alone 

inside. All of a sudden, Respondent had money to pay his bills, have a new car stereo installed 

into his car, and possessed money concealed in a statue that he put in a backpack and hid in a 

trashcan at a neighbor's house. The Circuit Court failed to discuss the other evidence, because 

there is no way to construe the evidence other than to conclude that Respondent is guilty. The 

DNA of a third party on money does not change those facts. The Circuit Court's failure to do the 

analysis is clearly erroneous. 

Therefore, because Zain III did not deal with a case where there were prior habeas 

rulings involving DNA evidence confirming the serology; because Respondent's case was 

thoroughly reviewed, including the use of the DNA evidence in the previous consolidated 

habeas; because this Court has held in State ex reI. Farmer that a Zain III hearing is not required 

where the defendant received a full review; because there was no change in evidence from the 

consolidated habeas to the current habeas; because the Circuit Court failed to discuss the impact 

of previous habeas claims and holdings in the analysis; because the DNA testing confirmed the 

serology testing and is merely cumulative; because the totality of the evidences shows that the 

existence of a third person's DNA would not change the outcome; and because the Circuit Court 

failed to even do the analysis of the totality of the evidence, this Court should reverse the 

decision of the Circuit Court, order that Respondent's conviction for first degree be reinstated, 

and order that Respondent's life sentence, without mercy, be reinstated. 
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2. The DNA test results were not new evidence. 

Respondent's argument that Petitioner stipulated to the entry of all the DNA testing 

documents as evidence is a red herring. See Resp't's Br. at 32. In order to demonstrate that the 

evidence is not new and does not demonstrate the falsity of the serology evidence, the State had 

to stipulate to the admission of DNA testing. Stipulation to the DNA testing does not convert the 

DNA testing evidence into new evidence. 

Respondent also argues that under the first Frazier factor, evidence is new as long as it 

was discovered since the trial. !d. Petitioner admits that the first Frazier factor expressly states 

that "[t]he evidence must appear to have been discovered since the trial, and, from the affidavit 

of the new witness, what such evidence will be, or its absence satisfactorily explained." Syl. Pt. 

3, in part, Zain 111,219 W. Va. at 409,633 S.E.2d at 763 (quoting Syl. Pt., Frazier, 162 W. Va. 

at 935, 253 S.E.2d at 534). However, neither Zain III nor Frazier dealt with a case where after 

trial, new evidence came to light and was argued in detail with painstaking scrutiny, and then 

was raised again, years later, as being new evidence, despite the fact that it was years old and had 

already been litigated. Respondent will argue that Zain III gives him the right to re-litigate the 

issue. However, Zain III did not anticipate cases where the DNA had been tested and litigated 

on multiple occasions, with painstaking scrutiny. Zain III was responding to the situation where 

the serology testing was not done by Mr. Zain, yet it appeared that the serology evidence still 

could have been false, not a case where DNA testing had already been conducted. See Zain III, 

219 W. Va. at 408-17,633 S.E.2d at 762-771. In this case, the DNA testing has already been 

litigated and there was nothing new offered in this habeas. Everything that was offered had been 

analyzed in the previous consolidated habeas. As such, the DNA evidence was not new 

evidence for the purpose of this action. 
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Therefore, because the DNA evidence was evidence that had already been presented to 

the Circuit Court and painstakingly scrutinized in a prior habeas petition; because the Circuit 

Court had previously held that the DNA confinned the serology testing; because stipulating to 

the DNA testing was required to demonstrate that the evidence was neither new nor 

demonstrated the falsity of the serology; because Zain III did not contemplate that the Circuit 

Court would have already held a hearing regarding DNA testing; and because Frazier did not 

contemplate the use of the same "new" evidence in successive habeas actions, this Court should 

reverse the decision of the Circuit Court, order that Respondent's conviction for first degree be 

reinstated, and order that Respondent's life sentence, without mercy, be reinstated. 

3. The DNA evidence would not produce a different result at trial. 

The serology evidence was not false, but even if it were removed, there was more than 

sufficient evidence to sustain a conviction and the DNA evidence would not produce a different 

result at trial. In Zain I, this Court gave a three (3) step test regarding whether to grant a new 

trial if false serology evidence was used: 

"Where improper evidence of a nonconstitutional nature is introduced by the State 
in a criminal trial, the test to determine if the error is hannless is: (1) the 
inadmissible evidence must be removed from the State's case and a detennination 
made as to whether the remaining evidence is sufficient to convince impartial 
minds of the defendant's guilt beyond a reasonable doubt; (2) if the remaining 
evidence is found to be insufficient, the error is not harmless; (3) if the remaining 
evidence is sufficient to support the conviction, an analysis must then be made to 
determine whether the error had any prejudicial effect on the jury." 

Matter ofInvestigation ofW Virginia State Police Crime Lab., Serology Div., 190 W. Va. 321, 

322,438 S.E.2d 501, 502 (1993) (hereinafter "Zain f') (quoting Syl. Pt. 2, State v. Atkins, 163 

W. Va. 502,261 S.E.2d 55 (1979». The test is only used if the serology evidence given at trial 

was false. !d. If the serology evidence was false, then the first step is to detennine if removing 

the evidence leaves sufficient evidence to convict. Id. If the serology evidence was false and, 

14 




after removing the false evidence, the evidence is insufficient to sustain a conviction, then the 

error is not hannless. Id. If the serology evidence was false and the error was not hannless, then 

the third step is to determine whether there was a prejudicial effect on the jury. Id. The question 

of prejudicial effect is the same as asking whether the DNA evidence would produce a different 

result at a new trial. See Syl. Pt. 3, Zain 111,219 W. Va. at 409,633 S.E.2d at 763. 

In this case, the serology evidence was not false, so this Court should not have to reach 

this step in the process. See supra. However, even under this analysis, it is clear that the Circuit 

Court erred in granting habeas relief. Even if the serology evidence is removed, the evidence 

was more than sufficient to support a conviction. The Fourth Circuit's opinion demonstrates that 

there was more than sufficient evidence to convict, even without serology evidence: 

Recapping the permissible evidence, Ward, Carter, and Sigler were alone at the 
Wendy's store until approximately 12:30 a.m. on the morning of the murder. 
Sigler testified that he and Ward left the store together and that Carter locked the 
door behind them. As Sigler left the parking lot, he noticed that Ward was still 
standing in the lot, leaning against his car. 

During the robbery, approximately $1350, including a substantial amount of 
change in Wells Fargo wrappers, was taken from the store. Later on that day, 
Ward, previously in financial distress, bought a car stereo system in cash, and his 
girlfriend paid off a large, overdue power bill. Following Ward's flight from 
HWRC authorities, a large amount of cash was also recovered from his car. A 
backpack, belonging to Ward, was later discovered to contain a large amount of 
cash concealed within a figurine belonging to Ward's girlfriend. Notably, the 
backpack also contained the approximate amount of change believed to have been 
stolen from the Wendy's store, and this change was packaged in Wells Fargo 
wrappers. In addition, some of the money recovered from Ward and the power 
company was stained with what appeared to be blood. According to the 
testimony of the Wendy's store manager, blood was found both on and inside the 
store safe. Finally, Ward's paycheck, along with those of all other store 
employees, was found at the Wendy'S store following the murder, and thus the 
aforementioned cash was not received as part ofhis salary. 

While the serology evidence was no doubt compelling, we find that the above
detailed evidence presents a clear picture of guilt beyond a reasonable doubt, and 
that there is no reasonable likelihood that the jury would have acquitted had it 
received only this foregoing account of events. See Agurs, 427 U.S. at 103. The 
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addition of the serology evidence serves only to remove all doubt from the issue, 
a burden that the state need not carry in order to convict. 

Ward v. Trent, 188 F.3d 505 at *5-6 (4th Cir. 1999). As such, it is clear that even if the serology 

evidence had been false (which it was not), even without the evidence there was sufficient 

evidence to convict. Accordingly, the admission of the evidence was harmless at worst. 

Moreover, the DNA evidence would not result in a different outcome at a new trial because it 

merely corroborates the serology evidence. See supra. Even if Respondent was given a new 

trial and argued that the third person's DNA on the money belonged to the "real killer," he 

cannot explain how the money came into his possession. In other words, the outcome would be 

the same. The fact that the Circuit Court never even analyzed these issues demonstrates that the 

order made clearly erroneous factual findings. 

To the extent that Respondent argues that he deserves a new trial, in part, because he was 

not the last person seen with Ms. Carter, Respondent is incorrect. Resp't's Br. at 34. First, 

Respondent was the last person seen with Ms. Carter. (App. II at 160-68.) Second, Respondent 

has already litigated the issue of Iva Cremeans' (hereinafter "Ms. Cremeans") testimony. State 

v. Ward, 188 W. Va. 380, 391-92, 424 S.E.2d 725, 736-37 (1991). Third, Ms. Cremeans 

testimony did not "even establish that someone else not matching the defendant's description 

was present at the Wendy's near the time the crime was committed." Fourth, Sue Leap was with 

Ms. Cremeans and testified "that [Ms.] Cremeans told her that she saw a black man." Id. 

To the extent that Respondent argues that he "has the opportunity to introduce a third 

party suspect, based on the DNA testing of the money, while eliminating himself as a suspect all 

together," Respondent ignores the fact that the money was incriminating to him because he was 

the person in possession of the money and there is no viable alternative explanation for this fact. 

See Resp't's Br. at 35. As such, even with third party DNA evidence on the money, the common 
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thread is that Respondent, who was penniless a day earlier, had possession of the money, paid his 

bills, bought a new car stereo, stuffed the rest of the money in a statue, and put it in his backpack, 

which he hid in the neighbor's trashcan after jumping out of a two (2) story window. 

To the extent that Respondent argues that if all the serology evidence is removed, then 

there is no forensic evidence tying him to the murder, Respondent ignores, as did the Circuit 

Court in the order granting habeas relief, the overwhelming circumstantial evidence of 

Respondent's guilt. It is not surprising that a large amount of blood was found at Wendy's 

restaurant, that it was all the victim's blood, and that none of it matched Respondent. The victim 

was brutally murdered, while Respondent did not get hurt. You would expect blood from 

someone, like the victim, with serious skull fractures and lacerations. You would not expect 

blood from someone, like Respondent, who did not have any cuts. Moreover, the absence of 

forensic evidence ofRespondent shows how careful and calculated Respondent acted. 

To the extent that Respondent argues that the DNA evidence would at least help him 

receive a sentence ofmercy, he is incorrect. First, the Circuit Court was not required to bifurcate 

the trial as Respondent implies. Second, his claim that "[a]t the very best, the evidence shows 

that he was in possession of the money at a time after she was killed," ignores the fact that he 

came into possession of that money by killing Ms. Carter. See Resp't's Br. at 36. His claim that 

"[h]e could definitively convinced (sic) the jury that he was not the murderer and that he simply 

held the money," is a very convenient argument to make now. ld. At the omnibus hearing 

before the Circuit Court, there was no testimony or evidence that he was holding the money for 

someone else. In his hypothetical world, Respondent magically acquired the money from the 

robbery and murder, but had no part to play in Ms. Carter's death. Respondent's argument is not 

plausible and neither is his claim that he "would have very likely been given 'mercy' as being an 
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accessory after the fact." See id. Mercy is not usually given when a young woman is brutally 

beaten, murdered using a cinderblock, and left in a state of undress in order to obtain money to 

pay bills and buy a new car stereo. 

Therefore, because the serology evidence was not false; because there was more than 

sufficient evidence to sustain a conviction; because Respondent was the last person seen with 

Ms. Carter alive just prior to the murder; because the amount taken from the robbery was 

essentially the same amount as Respondent was found to have spent on bills, a car stereo, and in 

a statute in his backpack; because Respondent fled out a second story window to escape 

authorities and hid the backpack in the neighbor's trashcan; because the money found in the 

backpack that belonged to Respondent was in Wells Fargo wrappers; because the money taken 

from Wendy's restaurant was in Wells Fargo wrappers; because Respondent had no money the 

day before and had still not picked up his check from the store; because the DNA testing would 

not produce a different result at trial; because Respondent has no answer as to how the money 

came into his possession; because the Circuit Court's order failed to analyze the evidence as a 

whole to make a determination as to whether there was sufficient evidence to sustain a 

conviction without the serology and failed to analyze how the presence of a third party's DNA 

on money would have resulted in a different outcome; and because the DNA evidence would not 

justify changing the decision from murder without mercy to murder with mercy, this Court 

should reverse the decision of the Circuit Court, order that Respondent's conviction for first 

degree be reinstated, and order that Respondent's life sentence, without mercy, be reinstated. 
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II. 


CONCLUSION 


For the foregoing reasons and others apparent to this Court, this Court should reverse the 

decision of the Circuit Court, order that Respondent's conviction for first degree be reinstated, 

and order that Respondent's life sentence, without mercy, be reinstated. 

Respectfully submitted, 

DA VID BALLARD, WARDEN, 

MT. OLIVE CORRECTIONAL COMPLEX, 

Petitioner, 

By counsel, 

PATRICK MORRISEY 
ATIORNEY GENERAL 

DAVID A. STACKPOLE 
ASSISTANT A TIORNEY GENERAL 
State Bar No. 11082 
Office of the Attorney General 
812 Quarrier Street, 6th Floor 
Charleston, West Virginia 25301 
Telephone: (304) 558-5830 
Email: David.A. Stackpole@wvago.gov 
Counsel for Petitioner 
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