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FI 	LED 
IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA 

-:rU ! 	 :~? 29 "'~ II: 2 9 PHILLIP A. WARD, 

PETITIONER, J ~. 1;':- c· 01 

:.: i f.. Ci: I T C U:. 


v. 	 'CIVIL ACTlONNO.: IO-C-326 
ALFRED E. FERGUSON, JUDGE 

DAVID BALLARD, WARDEN, 
MT. OLfVECORRECTIONAL COMPLEX. 

RESPONDENT. 

FINAL ORDER GRANTING PETITION FOR HABEAS CORPUS 

On a previous date came the Petitioner, by counsel, Connor Robertson, and the 

Respondent, by counsel Jara Howard. Assistant Cabell County Prosecuting Attorney, upon the 

Amended Petition for Writ of Habeas Corpus, the Respondent's Reply, the evidence taken at the 

hearings on October 30, 2015. and such other pleadings and papers as may appear on the record. 

Upon mature consideration of these pleadings and the record of the underlying criminal case, 

State of West Virginia v. Phillip A. Ward; Indictment No.: 87-F-61, the Court GRANTS the 

Amended Petition for Habeas Corpus. 

FINDINGS OF FACT 

A. 	 Factual History: 

1. 	 On May 4, 1987, Carol Carter was brutally murdered in a Wendy's restaurant in 

Huntington, West Virginia. Ms. Carter was a night manager at Wendy's. Petitioner was a 

Wendy's employee assigned to Ms. Carter's night staff. Petitionel"s shift at Wendy's 

ended at 11:30 p.m. on May 3, 1987. However, acoording to the testimony of another 

Wendy's employee, Craig Siglel', Petitioner returned to Wendy'S at approximately 12: 15 

a.m. on May 4, 1981. Petitioner, the victim, and Mr. Sigler apparently engaged in a 

conversation that lasted a few minutes. The Petitioner, the victim and Mr. Sigler exited 

the restaurant, but Ms. Carter apparently went back inside the restaurant. Mr. Sigler 

testified that he drove away while Petitioner remained in the Wendy's parking lot. 



At approximately 5:45 a.m. on May 4, 1987, the sLore manager, Danny O'Brien, 

discovered a trail of blood in the Wendy's kitchen. O'Brian also found that $1,348.09 

was missing from the restauran1's cash register. 0'Brien contacted Deputy Sheriffs from 

the Cabell County Sheriff's Department, who soon arrived al Wendy's and discovered 

Ms. Carter's body behind an adjacent furniture store. The medical examiner, Dr. Irvin M. 

Sopher. testified that the victim died from multiple blows to the head from a cinderblock 

that was discovered near the site of the murder. Dr. Sopher estimated that Ms. Carter died 

sometime between midnight and 2:00 a.m. on May 4, 1987. 

The West Virginia State Police conducted an investigation of the crime. The 

police discovered that Petitioner, who had worked at Wendy's for approximately one 

year, was participating in a prison work release/furlough program through the Huntington 

Work Release Center ("HWRC"). The police also found that shortly before the crime, 

Petitioner lacked the funds necessary to pay his bills. However, on May 4, 1987, 

Petitioner not only paid his overdue bills, he purchased a new car stereo. 

The West. Virginia State Police was not the only agency that investigated. At 

approx.imately 6:45 a.m. on May 4, 1987, Karen Spoor, a deputy administrator at HWRC, 

spotted Petitioner at a ga~ station. Ms. Spoor testified that she asked Petitioner why he 

was not at home as required by HWRC regulations. Petitioner told Ms. Spoor that he was 

"called back" to work at Wendy·s. Ms. Spoor testified that she was surprised by 

Petitioner's statement because she had observed the crime scene tape and the presence of 

police at Wendy's. Ms. Spoor directed Petitioner to call her as soon as he fmished work. 

Peti[ioner contacted HWRC at approximately four o'clock that afternoon. HWRC sent 

another administrator, Linda Hawkins, to visit Petitioner at his mother's house. During 

the visit. Petitioner excused himself ostensibly to go to the bathroom. However, 

Petitioner instead jumped from a second floor window and fled from the house on foot 

Police officers apprehended PetitionCl· about twenty (20) minutes later near his mother's 
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house. The officers found money in Petitioner's clothing. Later, a neighbor discovered a 

backpack in a garbage area near Petitioner's mother"s house. The backpack contained a 

miniature statue with the name of Petitioner"s girlfriend on it Inside the statute was 

several hundred dollars bundled in Wells Fargo wrappers. Wendy's bundled their money 

in Wells Fargo wrappers. 

The West Virginia State Police conducted serology tests on the money obtained 

from Petitioner'S person and backpack. At Petitioner's trial. West Virginia State Police 

serologist Fred Salem Zain testified that he perfonned tests on the money and concluded 

that a substance found on the money was blood of the victim Carol Carter. During closing. 

arguments, the prosecution argued the serology evidence to the jury as well as the sudden 

change in Petitioner's financial situation. Petitioner intended to counter the prosecution's 

evidence of the change in financial status throllgh the testimony of his uncle. Petitioner's 

uncle would have testified that he gave Petitioner $300.00 one week prior to the murder. 

However, Petitioner's uncle violated Judge O'Hanlon's sequestration order by remaining 

in the courtroom during the prosecutor's opening statement 

Ultimately, Petitioner was tried in Circuit Court with the Honorable Dan 

O'Hanlon presiding, and was convicted by the jury in October of 1987 and sentenced to 

Life without Mercy 011 February 25, 1988. Petitioner has been in the custody of the West 

Virginia Department of Corrections since that time. 

R. 	 Procedural History: 

1. 	 Six years after Petitioner's conviction, in June of 1993, an investigation was conducted 

by the West Virginia Supreme Court into the intentional and willful fabrication of 

serology evidence by Fred Zain - the same individual who testified as to the blood 

evidence against Mr. Ward. The investigation was concluded in November of 1993 and 

the results were deemed unconscionable. Special Judge James O. Holliday and his team 

of investigators uncovered and verified that Zain was intentionally fabricating the results 



of serology testing then lying about and/or misleading [he results to West Virginia juries. 

Based on the results of Judge Holliday's investigation, the West Virginia Supreme Court 

issued an opinion entitled In the Matter of an lnvesligation oj the West Virginia State 

Police Crime Laboratory, Serology Division, 190 W.Va. J2[ (1993) (Zain l). The 

opinion provided prisoners throughout the state the opportunity to challenge their 

convictions where Zain offered testimony against them. 

2. 	 Petitioner ~Ied a Zain J Petition challenging the serology testing and the testimony 

offered by Zain at trial. Petitioner argued that pUl'Suant to Zoin fs "false evidence" 

standard, the Court should disqualify aU of the serology evidence introduced against him 

by lain at trial as a matter of law and rule on whetbel' or not the remaining evidence was 

sufficient to allow a jury to find him guilty beyond a reasonable doubt, and if they could, 

wbether or not the jury was prejudiced by Zain's testimony. To combat this argument, the 

State's position was that the serology evidence was not automatically excluded and that it 

first had to be tested forensically. Only if the evidence was inconclusive as to guilt ofth~ 

Petitioner should it be excluded. The State also relied upon the fact that it wasn't Zain 

who tested the evidence; rather it was Troopers Ted Smith and Brent Myers, Finally, the 

State argued there was sufficient evidence to convict the Petitioner despite the serology 

evidence. 

3, 	 After a Habeas Hearing held on March 28. 1996, Judge Dan O'Hanlon ruled in favor of 

the State, in part, by holding that the Zom I opinion did not apply to Petitioner's case 

because Ted Smith and Brenl Myers did the serology testing. An Order denying 

Petitioner's Habeas Petition was entered on June 12, 1996. 

4. 	 On March 3, 1994, the West Virginia Supreme Court received a supplemental report 

regarding an investigation into other employees working at the West Virginia State Crime 

Laboratory and whether or not they were intentionally falsifying evidence a!> did Zain. On 

May 20, 1994, the West Virginia Supreme Court issued its "Zain II" opinion of In the 



Matter of(ITt Investigation ofthe West Virginia Siale Po/ice Crime Laboratory, Serology 

Division. 445 S.E.2d 165 (1994) in which the Court held in Syl. Pt. J that the U[s]erology 

reports prepared by employees of the Serology Division of the West Virginia State Police 

Laboratory, other than Trooper Fred S. Zain, are not subject to the invalidation and other 

strictures contained in In the Malt,,,. ofan Investigation ofthe West Virginia Stafe Police 

Crime Laboratory, Serology Division 190 W.Va. 321, 438 S.E.2d 501 (1993). Mr. 

Ward's Zain 1 Habeas Petition was pending at this time. 

5. 	 Subsequent to the "Zain If' opinion. the West Virginia Supreme Court conducted yet 

another investigation into the employees working at the State Crime Laboratory, 

Serology Division and on June 16, 2006, the West Virginia Supreme Court essentially 

overturned its "Za;n If' opinion and found there was sufficient evidence to believe that 

misconduct occurred by other employees in the Serology Division. As a result, the Court 

held in In re Renewed Investigation of Slale Police, 219 W.Va. 408 (2006) that "[aJ 

prisoner who was convicted between 1979 and 1999 and against whom a West Virginia 

State Police Crime Laboratory serologist other than Fred Zain offered evidence may 

bring a petition for writ of habeas corpus based on the serology evidence despite the fact 

that the prisoner brought a prior habeas cOrpus challenge to the same serology evidence 

and the challenge was finally adjudicated." 

6. 	 Based on the Zain III opinion, Petirioner filed the subject Petition for Habeas Corpus. 

C. 	 The Current Habeas Proceeding: 

1. 	 With the assistance of counsel. the Petitioner filed an Amended Petition for Writ of 

Habeas Corpus on or about October 4.2013. 

2. 	 The State of West Virginia. after several prosecutor changes. filed its response on June 

29.2015. 

3. 	 The Petitioner and State arguments are incorporated into these findings. 

4. 	 The matter came before the court for heating on October 30, 20 15. 



S. 	 The Court first heard testimony fi"Om witness, Jim Scheidler, who testified as follows: 

a. 	 Mr. Scheidler testilied that he was the primary investigating officer in the case. 

(Tr. Pg. 23). That in the course of his investigation he took a twenty-dollar bill 

into custody that was collected from Appalachian Power Company and appeared 

to have a bloodstain on it. ld He testified that he personally took the twenty

dollar bill to the State Police Lab in Charleston and that he gave it to Fred Zain 

.' 
personally. (Tr. Pg. 24). When recalling what happened after that, Mr. Scheidler 

testified that he asked if there was blood on it and he remembers Mr. Zain telling 

him that it was, in fact, blood, but Mr, Scheidler was not around for the testing. 

(Tr. Pg. 25). . 

b. 	 Mr. Scheidler was asked if he remembered testifYing at trial that he personally 

handed the twenty-dollar bill to Mr. Zain and he replied that he couldn't recall 

his testimony. (Tr. Pg. 25). Mr. Scheidler then reviewed page 503, lines 4-20 

from the trial transcript and agreed that he gave the twenty-dollar bill to Mr. 

Zain, he tested it and determined it was human blood. type B. and that the 

twenty-dollar bill was returned (0 him that day. (Te. Pg. 25-27). Mr. Scheidler did 

admit that his testimony was inaccurate that the twenty-dollar bill was returned to 

him that day, but did admit that was his testimony. (Tr. Pg. 27-28). He further 

testified that he did not deal with any other individual at the crime lab concerning 

the twenty-dollar bill. (Tr. Pg. 28). 

6. 	 On cross-examination, Mr. Scheidler testified as follows: 

a. He did not go into the lab and watch any testillg being done. (Tr. Pg. 28). 

7. 	 On re-direct, Mr. Scheidler testified as foHows: 

a. 	 Mr. Scheidler admitted that he testified before the jury that he took the twenty

dollar bill to Mr. Zain, it was rested at that time, and it was returned to him after 

Mr. Zain told him it was human blood of Blood Type 8. (Tr. Pg. 28-30). 



8. 	 The next witness to testify was Ted Smith of the West Virginia State Crime Lab who 

testified, in relevant parI, as foUows: 

a. 	 Mr. Smith stated Fred Zain testified as the serologist that tested Petitioner's 

evidence at Petitioner's jury. trial and that Mr. Zain was his supervisor in the 

crime lab. (Tr. Pg. 33 - 34). He testified that he initiated the audit that found 

inconsistencies in every single case Fred Zain had his hands on. (Tr. Pg. 34). 

b. 	 Mr. Smith testified that his work personally came under scrutiny in 2006. Crr. Pg. 

36). Mr. Smith agreed that due to the inconsistencies found in his work that 

inmates were provided subsequent I tabeas Corpus challenges. (Tr. Pg.36). 

c. 	 Mr. Smith testified whcn evidence would come in to the Lab it would be 

recorded into Case Submission Forms and placed into Evidence. During the 

testing, the analysts would utilize Raw Data Sheets to make notes of their work 

and the results would be recorded onto Case Data Worksheets. (Tr. Pg. 31-38). 

Mr. Smith testified the common problem in the laboratory with Mr. Zain was that 

the raw data sheets were not kept with Mr. Zain's work. ld. Mr. Smith testified' 

that he did author a May I, 1995 letter to the Cabell County Prosecuting 

Attorney's Office. stating he or Brent Myers performed the testing on tbe twenty. 

and five dollar bills. (Tr. Pg. 3940). He testified it was his practice to keep Ute 

raw data sheets of the work he performed. ld Mr. Smith testified that one of the 

common problems during Zain's control of the laboratory is that not all of the 

results recorded on the Case Data Worksheets had accompanying Raw Data 

Sheets to substantiate the work. (Tr. I)g. 40-43). He testified there were things 

during the audit thaI he e"pected to find. but weren't found and agreed that was 

not good science. (1'r. Pg. 43). 

d. 	 Mr. Smith testitied that based on the laboratory reports. Carol Caner's blood was 

ABO type B and Petitioner's blood was ABO type O. After explaining DQ Alpha 



testing to the Court, Mr. Smith testified that Carol Carter's DO Alpha markers 

are 2 and 4 and Petitioner's DQ Alpha markers are a 1.2 and 4. 

e. 	 Mr. Smith testified the DQ Alpha markers found on the twenty-dollar bill were 

1.2, 1.2, 3 and 4. (Tr. Pg. 54). Mr. Smith agreed there was no 2 marker found. but 

state!i the report noted the presence of the number 2 marker. Mr. Smith stated 

that there is a threshold of acceptability that must be met, and the number 2 

marker did not meet the threshold. (Tr. Pg. 55.) Mr. Smith testified that Ms. 

Carter's number 2 allele could not be definitively established as being present on 

the twenty-dollar bill. (fr. Pg. 56). 

f. 	 Mr. Smith acknowledged that Zain testified before the jury that the 

characteristics on the twenty-dollar bill were consistent with the blood 

characteristics of Carol Carter and affirmed this was an accurate statement based 

on the available testing at the time. (1'r. Pg. 56). However, Mr. Smith stated that 

DNA testing is a more powerful test of exclusion and agreed that secondary 

testing on the twenty-dollar biII now provides additional information warranting 

the Court's attention. (Tr. Pg. 58). He stated DNA testing has much lower 

detection limits and so the DNA testing in this case provided additional 

information that was not detected in the original analysis. (Tr. Pg. 59). 

g. 	 Mr. Smith acknowledged the jury did not hear about the additional complications 

of the stain. ld. Mr. Smith also definitively testified that the jury never heard 

about the presence of the number 3 DQ alpha marker found on the twenty-dollar 

bill which indicates the contributor ofa third individual. (Tr. Pg. 61). In summary 

as to the twenty-dollar bill, Mr. Smith testified that in the best case scenario, the 

DNA testing suggest the possibili1y of at least three people or more as 

contributors to the stain and acknowledges the jury heard the stain only matched 

the characteristics of Carol Carter. (Tr. Pg. 63.) 



h. 	 As to the five-doHar bill, Mr. Smith testified that it was tested, but no DNA was 

detected, or if there was DNA detected, it was not strong enough to meet 

interpretational guidelines. (Tr, Pg. 64). 

i. 	 As tQ the one-dollar bill, Mr. Smith testified that because the number 2 allele was 

detected, it was safe to say the stain on the one-dollar bill matches the 

characteristic of Ms. Carter's DNA. (Tr. Pg. 65.). Mr. Smith further testified that 

the presence of a 1.2 and 4 allele, which are consistent with Petitioner's DNA, 

were found on the one-dollar bill along with the, number 3 allele - a third party 

contributor. (Tr. Pg. 6S~66), 

j. 	 Mr. Smith was asked about a tifty~olJar bill which had ABO testing perfonned 

and indicated the presence of a third-party contributor and acknowledged that a 

fifty-dollar bill was tested. (Tr. Pg. 66). He agreed that the number 3 allele found 

in the twenty-dollar bill and the one-dollar bill could maybe explain the presence , 

of a third party blood type on the fifty.dolJar bill. (Tr. Pg. 67). He then stated he' 

was not aware the fifiy-doUar bill was not admitted into evidence. Id. He agreed 

that knowledge of the fifty-dollar bill would have allowed Petitioner to argue the 

pl-esence of a third-party. (Tr. Pg .. 67.). 

k. 	 Ultimately, Mr. Smith ex.plained that serology testing focuses in on the red-blood 

cells, whereas DNA testing tests nucleated cells which provide additional, more 

d1scriminating additional infonnation about a person. He stands by the serology 

lesting, but ultimately stated that DNA provided additional more discriminatory 

information in this case. (Tr. Pg. 68-71). 

I. 	 Mr. Smith then testified the testing on the twenty-dollar bill would have taken at 

least one full day and stated if Mr. Scheidler or Mr. Zain testified it was'tested 

and returned all in one day, then that would be inaccurate. (Tr. Pg. 76). 



m. Mr. Smith testified that the inferellce given by Mr. Zain to the jury would be 

different today than it was at the time of triaL (Tr. Pg. 77). 

9. 	 On cross-examination, Mr. Smith testified, in relevant part. as follows: 

a. 	 With regard to the twenty-dollar bill, Mr. Smith testified that Carol Carter wasn't 

excluded as a contributor to the stain on the twenty-dollar bill because the 

presence of the number 2 allele could not be ruled out. (Tr. Pg. 79). He suspected 

it cou Id not be ru led in or out because of the type ofDQ Alpha testing being used 

provided so much information, it sometimes made the tester unsure. Jd. Mr. 

Smith testified that the DNA testing doesn't make the serology testimony false. 

(Tr. Pg. 80). 

b. 	 As to the five-dollar bill, Mr. Smith testified that the serology results detennined 

the ABO blood type was B. (Tr. Pg. 81 ). 

c. 	 Mr. Smith agreed again that the DNA lesting does not make the serology testing 

false, but also stated thaI it does show the stains are more complicated than 

originally thought. (Tr. Pg. 83). 

d. 	 Mr. Smith was asked if hc had reason to believe that bin authored his reports 

incorrectly. His response "Well. that is a tricky question. The way you are asking 

that question that is a bit tricky, because in one instances I think the work that I 

did and that Brent did was fairly reported but there was more reported there than 

theoretically we can account for," (TI·. pg. 85). So in one instance, yes, I think my 

work was fairly reported. But at the same time there is also stuff there that we 

haven't been able to tactually support." (Tr. Pg. 86). He was asked, "But in this 

case - is that the same in this case? Answer: "Yes. But, for example, like we 

talked about before, there is some - there's a few things on the list here that we 

can't support." 



e. As to the five-dollar and twenty-dollar bill, Mr. Smith testified his work was 

fairly reported. (Tr. Pg. 86). 

10. On re-direct examination, Mr. Smith testified, in relevant part, as follows: 

a. 	 Mr. Smith acknowledged that Dr. Bing's report definitively excluded Ms. Carter 

as a contributor to the stain on the twenty-dollar bill. (Tr. Pg. 88). Mr. Smith also 

testified that he had no reason to dispute Dr. Bing's findings. {d. Mr. Smith 

acknowledged that this type of DNA testing exonetates individuals across the 

country because it gives more infonnation when compared to serology testing. 

(Tr. Pg. 89). When asked definitively if the DNA information exonerated 

Petitioner in this case, Mr. Smith testified, "you have more information" and 

"there is more infonnation here than what they heard." (Tr. Pg. 90), referring to 

the jury. 

b. 	 Mr. Smith testified he independently recalled auditing Petitioner's case and that 

there were missing raw data sheets. (Tr. Pg. 91). 

c. 	 Mr. Smith acknowledged that he did not perfonn serology testing on the one

dollar bill and definitively testified that pursuant to the Zain { opinion the 

evidence Fred Zain tested is automatically ~xcluded from evidence. (Tr. Pg. 91

92). 

JJ. The next witness that testified in this matter was Howard Brent Myers, whom testified, in 

relevant part. as follows: 

a. 	 Mr. Myers testified that he had no independent recollection of the testing 

performed on the questioned items in evidence. (Tr. Pg. 97). 

b. 	 Mr. Myers testified that he believed there may have been a worksheet with his 

writing on it with regard to the one-dollar bill, but he acknowledged he did not 

initial that worksheet. (Tr. Pg. 98). He goes on to testify that there is no other 

document concerning the one-dollar bill which would definitively prove he 



performed the testing on the one-dollar bHl, he does however recognize that Fred 

Zain authored the report on the one-dollar bill. (fr. Pg. 100). 

12. On cross-ex.amination. Mr. Myers testified, in relevant part, as follows: 

a. 	 Mr. Myers actua[Jy testified that it was common for the lab to throwaway the 

raw data sheets. (Tr. Pg. 100). He testified there was no policy or procedure in 

place requiring them to keep the raw data sheets. (Tr. Pg. 101). 

13. On re-direct examination, Mr. Myers testified. in relevant part, as follows: 

a. 	 Mr. Myers admitted the Zain prolJlem was the lack of raw data sheets. (fr. Pg. 

102). He acknowledged that it would have been much better to keep the raw data 

sheets. Id He also acknowledged that is the policy today. [d. 

D. 	 Conc1nsions of Law: 

I. 	 A habeas corpus procedure is "civil in character and shall under no circumstances be 

regarded as criminal proceedings or a criminal case." Siale ex reI. Harrison 11. COiner, 

154 W.Va. 467, 176 S.E.2d 677 (1970); W.Va. Code 53-4A-I(a). 

2. 	 Ordinarily, a convicted criminal has the right to one omnibus post-conviction habeas 

proceeding. Lash v. McKenzie, 166 W.va. 762,277 S.E.2d 606, 609 (1981). 

3. 	 In this case, however, the West Virginia Supreme Court, due to the findings and 

involvement of Ted Smith and Brent Myers, have afforded the Petitioner another 

omnibus post-conviction habeas proceeding. In re Re1U!wed Investigation ofSlate Police, 

2 (9 W.Va. 408 (2006). 

4. 	 "A habeas corpus proceeding is not a substitute for a writ of error in that ordinary trial 

error not involving constitutional violations wHl not be reviewed. Syl. Pt. 4, Stare ex rei. 

McMannis v. Mohn, 163 W.Va. 129,254 S.E.2d 805 (1979). cert, den., 464 U.S. 831, 104 

S.Ct. Jl 0, 78 L.Ed.2d 112 (1983)." SyL Pt. 9, State ex rei. keel: v. Mangum, 195 W. Va. 

163,465 S.E.2d 16J (1995)~ Syl. Pt. Slate ex rei. Phillips v. Legursky, 187 W. Va. 607, 

420 S.E.2d 743 (! 992). 



5. 	 "There is a strong presumption in favor of the regularity of court proceedings and the 

burden is on the person who alleges irregularity to show affinnatively that such 

irregularity existed." Syl. Pt. 2, State ex reI. ScOTt v. Boles, 150 W. Va. 453, l47 S.E.2d 

486 (1966); State ex reI. Massey v. Boles, 149 W. Va. 292, 140 S.E.2d.608 (1965); Syl. 

PL I, Slate ex rei. Ashworth v. Boles, 148 W. Va_ 13, 132 S.E_2d 634 (196J). 

6. 	 Due to this strong presumption of regularity, statutory law requires that a petition for writ 

of habeas corpus ad subjiciendum shall "specifically set forth the contention or 

contentions and grounds in fact or law in support thereof upon which the petition is 

based[.]" W. Va. Code §53-4A-2. 

7. 	 The reviewing court shall refuse, by written order, to grant a writ of habeas corpus if the 

petition, along with the record from tbe proceeding resulting in the conviction and the 

record from any proceeding wherein the petitioner sought relief from the conviction 

showing that the petitioner is entitled to no relief or that the contentions have been 

previously adjUdicated or waived. W. Va. Code § S3-4A-3(a), 7(a); State ex rei. Markley 

v. Coleman, 215 W.Va. 729, 60J S.E.2d 49 (2004); Perdue v. Coiner, 156 W.Va. 467, 

194 S.E.2d 657 (1979). 

8. 	 Grounds not raised by a petitioner in his petition are waived. Losh v. McKenzie, 166 W. 

Va. 762,277 S.E.2d 606, 612 (1981); see also: State ex rei. Farmer l'. Trent, 206 W. Va. 

231.523 S.E.2d 547(1999), at 550, n_ 9. 

9. 	 When denying of granting relief in a habeas corpus proceeding,_ the court must make 

specific findings of fact and conclusions of law relating to each contention raised by the 

petitioner. State ex reI. Watson v. Hill, 200 W. Va. 201, 488 S.E.2d 476 (1997). 

10. A prisoner against whom a West Virginia State Police Crime Laboratory serologist. other 

than Fred Zain. offered evidence and who challenges his or her conviction based on the 

serology evidence is to be granted a full habeas corpus hearing on the issue of the 

serology evidence. The prisoner is to be represented by counsel unless he or she 



knowingly and intelligently waives that right. The circuit court is to review the serology 

evidence presented by the prisoner with searching and painstaking scrutiny. At the close 

of th~ evidence, the circuit court is to draft a comprehensive order which includes 

detailed findings as to the truth or falsity of the serology evidence and if the evidence is 

found to be' false. whether the prisoner has shown the necessity of a new trial based on 

the five factors set forth in the syllabus of Slate v. Fra1:ier. ~62 W.Va. 935.253 S.E.2d 

534 (1979). Syl. pt. 4. In re Renewed Invf!J·tigation of Stale Po/ice, 219 W.Va. 408 

(2006). 

11. The Petitioner has sufficiently demonstrated the falsity 	of Fred Zain's testimony at trial 

with regard to the forensic evidence presented to the jul)'. 

12. The 	Court finds there were seven pieces of forensic evidence offered against the 

Defendant in this matter .by Fred ZaiD: I) Carol Carter's blood sample, Trial Exhibit 60, 

Habeas E;lthibit 3; 2) Phillip Ward's blood sample, Trial Exhibit 80, Habeas Exhibit 4; 3) 

the Cinderblock Scrapings. Trial Exhibit 83(a), Habeas Exhibit 5; 4) Safe Lock 

Scrapings, Trial Exhibit 83(b). Habeas Exhibit 5; 5) $20.00 biIJ, Trial Exhibit 13, Habeas 

Exhibit 6; 6) $1.00 bill, Trial Exhibit 50(e), Habeas Exhibit 7; and 7) $5.00 bill, Trial 

Exhibit 74(a), Habeas Exhibit 3. 

13. The COllrt finds the blood samples of Carol Carter and Phillip Ward are not incriminating 

pieces of evidence against the Petitioner. These items were only offered as infonnative 

pieces of evidence. 

14. The Court fmds the cinderblock and safe lock scrapings, tested 	by Mr. Zain at the State 

Crime Laboratory. are not incriminating against the Petitioner as the testing shows only 

the victim's blood characteristics and not the Petitioner's blood on these items. The Court 

would expect Ms. Carter's blood to be on these pieces of evidence as Dr. Sopher, the 

Medical Examiner, testified that the cinderblock was the item used which caused the 



death of Ms. Carter. "I1te evidence also shows the safe was robbed. This evidence would 

be highly incriminating against Petitioner had his blood characteristics been found. 

15. The Court finds the onc-dollar bill is excluded as a matter of law pursuant to the Zain I 

opini(ltl issued by the West Virginia Supreme Court. The trial testimony indicates Mr. 

Za;n perfonned the testing on this particular piece of evidence. err. Pg. 551). 

Additionally, Ted Smith testified that he did not test the one-dollar bill and specifically 

testified that this piece of evidence would be excluded pursuant to the Zaill I opinion. (Tr. 

Pg. 91-92). The Court notes Mr. Smith' 5 testimony that the raw data sheet for the one

dollar bill is non-existeJ1t. which was the major discrepancy with Mr. lain's work. The 

Court further finds that DNA evidence found on the one-dollar bill includes DNA 

characteristics ofa third individual, which directly contradicts Mr. Zain's testimony that 

the blood found on the one-dollar bill matched only the blood characteristics of Ms. 

Carter. Importantly, the Court notes that Mr. Zain testified thal .. there was an insufficient 

quantity of blood present to detennine any other blood characteristics from the panicular 

bloodstain which I identified." (TT. Pg. 551). In short, the jury was deprived of accurate 

information with regard to the one-dollar bill. 

J6. Despite the Court's exclusion of tile one-dollar bill. it is impossible for the COLIn to 

ignore the false testimony regarding the one-dollar bill to the jury. DNA testing reveals 

the presence of a third party contributor to the stain. The jury heard only that this staiil 

matched characteristics of Carol Carter to the exclusion of 99.91 percent of the 

popu lation. 

17. 	The Court has no opinion as to the the five-dollar bill as there was an iosufficient amount 

of blood evidence remaining on the five-dollar bill to be DNA tested. 

18. 	The Court finds the twenty-doJlar bill tll be excluded as false. The Court is iirst 

concerned with the way ill which this twenty-dollar bill was collected and entel'cd into 

evidence. The trial testimony indicates this single. twenty-dollar bill was found by 



workers of an electric company after searching more that $16,000.00 worth of nightly 

deposits. (IT.• Pg. 390). Second, and despite the testimony by Mr. Smith that he 

personally tested the twenty-dollar bill, the Court notes Jim Scheidler's testimony to the 

jury that he personally delivered the twenty-dollar bill to Fred Zaino it was tested tbat day, 

and returned. (Tr. Pg. 26-27). Mr. Smith testified this was an impossibility, but 

nevertheless, the jury heard that lain tested this evidence. Finally, the Court finds, as Mr. 

Smith stated, the additional DNA testing on the twenty~ollar bill concerning. Dr. Bing, 

an unbiased and accredited scientist, authored an opinion that the DNA completely 

. excluded Ms. Carter's DNA profile from the'twenty-dolLar bilt Mr. Smith te~tified that 

he agreed that Ms. Carter's DNA profile on the twenty-dollar bill failed to meet 

interpretational thresholds. Mr. Smith also agreed that DNA testing now shows the 

presence of a third contributor to the stain on the twenty-dollar bill. The jury in this 

matter heard that the blood on the twenty-dollar bill matched only the characteristics of 

Ms. Carter. As stated by Mr. Smith, this information found by the subsequent DNA 

testing gives the Court cause for concern and the twenty-dollar bill is hereby excluded. 

19. 	The Court also finds it concerning that there was a fifty~dollar bill tested by the crime lab, 

which had the blood type of a completely separate individual than Petitioner and Ms. 

Carter, that was never introduced into evidence by the State. This evidence would have 

supported the theory that there was. at minimum, a third party present. When compared 

to Mr. Zain's testimony that the blood found was 99.91 percent definitively Ms. Carter's, 

the Court cannot find the jury was presented with accurate information. 

20. 	The Court takes judicial notice of Fred Zain's intentional fabrication of evidence found 

by the West Virginia Supreme Court. [n combination with Ted Smith's testimony that the 

evidence in Petitioner's case was unsupported by the data, the Court cannot believe the 

Petitioner received a fair trial. 
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21. After determining the falsity of the evidence. the Court easily finds the five (5) factors set 

forth in State v. Frazier, [62 W.Va. 935, 253 S.E.2d 534 (1979). 

22. As to the first factor. it is clear the discovery of this false evidence was discovered after 

the Petitioner's criminal trial. It wasn't until 2006 when tile West Virginia Supreme Court 

afforded the Petitioner a right to bring the Habeas challenge. Additionally, the DNA 
, 

testing wasn't performed until 1994, well after the Petitioner's criminal trial. 

23. As to the second factor, the Court finds the Petitioner's has been diligent in ascertaining 

and securing this evidence. Mr. Ward immediately requested a Habeas hearing on this 

matter upon the West Virginia Supreme Court1s Zain ill opinion. Further, it would have 

been impossible for Petitioner 'to have discovered Mr. Zain's fabrication prior to the 

Supreme Court's investigation. 

24. As to 	the third factor, the falsely admitted evidence is new and material and is not 

cumulative. This evidence is new as it was not obtained until after the time of trial and 

could not have been obtained until after the investigation was performed. The 

information is certainly material because this evidence negates the only direct evidence 

tying Petitioner to this crime. Having Ms. Carter's blood on money found in Petitioner's 

possession was certainly the most damning evidence. It is not cumulative as there was no 

other forensic evidence offered with Mr. Zain's false testimony. 

25. 	As to the fourth factor, the exposure ofthis evidence at trial would have likely produced a 

different result at trial. Not only does this evidence exclude Petitioner from· the twenty

dollar bill, it id!'ntifies the ~resence of a third party contributor to the blood. This, at a 

minimum. would have afforded the Petitioner with an opportunity to discredit Mr. Zain. 

It is likely that Mr. Zaln would have never testified in this matter had it been revealed 

Ms. Carter's blood was not on the money. 

26. Additionally, the 	Court shares in the opinion held by Judge Robert Chambers, Federal 

District Court Judge of the Southern District of West Virginia when he stated: 



-..- _._---------------------------- 

8, 	 "Unqllestionably. {he serology evidence had a strong impact on the 
verdict in this case. While Petitioner's altered financial status and the 
money recovered from his person is persuasive evidence, it is 1101 8S 

powerful as the serology evidence. A test revealing thaL the victim's blood 
is contained on money found on Petitioner's person is extraordinary 
compelling evidence that significantly strengthens the prosecution's case. 
Without such evidence, it is much less certain that the jury would have 
convicted Petitioner, In fact, tllis Court finds that the removal of the 
serology evidence from the prosecution's case significantly diminishes 
the likelihood of a conviction. Therefore, the Court questions the state 
courts finding that the serology evidence was harmless error beyond a 
reasonable doubt." Ward \'. Trent, !9 F.Supp.2d 608 (1998). 

27. Finally, 	 the COLIrt does not believe this evidence would be introduced at a 


subsequent trial to impeach or discredit a witness. The Court recognizes the 


evidence would be introduced as substantive evidence against guilt. 


28. 	For the reasons listed above and as a matter of fundamental fairness, the Petitioner is 

entitled to a new trial. 

ACCORDlNGLY, it is hereby ORDERED that the Petitioner's Amended Petition for 

Writ of Habeas Corpus are GRANTED, the Petitioner's underlying conviction in 87-F'-61 is 

hereby VACATED and Petitioner's case shall be set for a new trial. 

The Clerk shall forward copies or this Order to Connor Robertson. Weston Law Office. 

Clcrk Box l31, Sean Hammers, Cabell County Prosecuting Attorney, and Phillip Ward, Inmate 

No.: 3568188. Mt. Olive Correctional Complex. 1 Mountainside Way. Mt. Olive. WV 25185. 

STATE OF WEST VIRc:'INiA 
COUNTY OF CABELL

cduJEFFREY. c. HOOD. CLERK OF THE CIRCUIT 
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G~ UNa:R MY HAND OtskW~ 
THIS '1('''''\-------- 
~CLERK 
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Weston Law Office 
621 Sixth A venue 
Huntington, WV 25701 
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